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Section  I. 


TTAVING  treated  in  the  pfecil3mg  Titles  of  eoi^  incorporeal 
-■--'"  poreal  property,  it  will  now  be  necessary  to  dis-  P'^^f^^'y* 
cuss  the  nature  of  incorporeal  hereditaments,  and  the 

TOL.    III.  B 
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2  Coram.  20.  rulcs  by  which  they  are  governed.  Incorporeal  here- 
ditaments consist  of  rights  and  profits  arising  from,  or 
annexed  to  lands  ;  their  essence  being  merely  in  idea 
and  abstracted  contemplation,  though  their  effects  and 
,  '  . .  profits  may  frequently  be  objects  of  our  bodily  senses. 
Heereditas,  alia  corporalis  est,  alia  incorporalis ;  cor- 

1  Inst.  9  a.       poralis  est  quce  tangi  potest  et  videri ;  incorporalis  quce 
tangi  non  potest,  nee  videri. 

The  principal  kinds  of  incorporeal  hereditaments 
are,  advowsons,  tithes,  commons,  ways,  offices,  digni- 
ties, franchises,  and  rents.  To  these  Sir  W.  Black- 
stone  had  added  two  others,  corrodies  and  annuities, 
which  are  here  omitted. 

Origin  of  ad-        2.  In  the  early  affes  of  Christianity  the  nomination 

vowsons.  /»     ,1  '^      o  J 

1  Inst.  17  6.      of  all  ecclesiastical  benefices  belono^ed  to  the  church. 

119  £. 

Watson's  Com.  When  the  piety  of  some  lords  induced  them  to  build 
«dit!T725.  *  churches  upon  their  own  estates,  and  to  endow  them 
with  glebe  lands,  or  to  appropriate  the  tithes  of  the 
neighbouring  lands  to  their  support,  the  bishops,  from 
a  desire  of  encouraging  such  pious  undertakings,  per- 
mitted those  lords  to  appoint  whatever  clergyman  they 
pleased  to  officiate  in  such  churches,  and  receive  the 
emoluments  annexed  to  them ;  reserving,  however,  a 
power  to  themselves  to  judge  of  the  quahfication  of 
those  who  were  thus  nominated. 

3.  This  practice,  which  was  originally  a  mere  in- 
dulgence, became  in  process  of  time  a  right ;  and  all 
those  who  had  either  founded  or  endowed  a  church 
claimed  and  exercised  the  exclusive  privilege  of  pre- 
senting a  clerk  to  the  bishop  whenever  the  church 
became  vacant. 
Description  of.  4,  A^  advowson  («)  is,  therefore,  a  right  of  pre- 
iiMt.i;*.  sentation  to  a  church  or  ecclesiastical  benefice.  The 
word  is  derived  from  advocatio,  which  signifies  in 
tlientelam  recipere;  for  in  former  times  the  person  to 

(ffl)  The  law  of  ad  vowsons  is  here  only  treated  of  as  far  as  lay 
|>atroni  are  concerned. 


Title  XXI.  Advowson,  Ch.  I.  §  5—8.  S 

whom  this  right  belonged  was  called  advocatus  ecclesice, 
because  he  was  bound  to  defend  and  protect^  both  the 
rights  of  the  church,  and  the  incumbent  clerks,  from 
oppression  and  violence.  Hence  the  right  of  presenta- 
tion acquired  the  name  of  advowson,  and  the  person  pos- 
sessed of  this  right  was  called  the  patron  of  the  church. 

6.  Lord  Coke  says,  there  may  be  several  patrons,  idem. 
and  two  several  incumbents,  in  one  church;  the  one  of 
the  one  moiety,  and  the  other  of  the  other  moiety.  And 
one  part,  as  well  of  the  church  as  of  the  town,  allotted 
to  the  one,  and  the  other  part  thereof  to  the  other  ; 
which  is  called  advocatio  medletatis  ecclesi<je. 

6.  The  ris:ht  of  presentation,  and  that  of  nomination  Rigi^t  of  nomi- 

'^  ^  ,  nation. 

to  a  church,  are  sometimes  confounded  :  but  thev  are  Piowd.  529. 

Wats  90. 

distinct  things.  Presentation  is  the  offering  a  clerk  to 
the  bishop ;  nomination  is  the  offering  a  clerk  to 
the  patron.  These  rights  may  exist  in  different  per- 
sons at  the  same  time.  Thus  a  person  seised  of  an 
advowson  may  grant  to  A.  and  his  heirs,  that  whenever 
the  church  becomes  vacant,  he  will  present  to  the 
bishop  such  person  as  A.  or  his  heirs  shall  nominate. 
This  is  a  good  grant,  and  the  person  to  whom  the 
right  of  nomination  is  thus  granted  is  to  most  purposes 
considered  as  patron  of  the  church. 

7.  Where  the  legal  estate  in  an  advowson  is  vested 

in  trustees,  they  have  the  right  of  presentation  in  them  :  '^''-  ^^* 
but  the  right  of  nomination  is  in  the  cestui  que  trust.  Tit.  15.  c.  2. 
So  in   the  case  of  a  mortgagee  of  an  advowson,  the 
mortgagee  has  the  right  of  presentation,  but  the  mort- 
gagor has  the  right  of  nomination. 

8.  The  rio^ht  of  presentation,  which  was  oriffinallv  Advowsons 

1,  T  ,  11-1  0  J    appendant. 

allowed  to  the  persons  who  built  or  endowed  a  church, 
became  by  degrees  annexed  to  the  manor  in  which  it  * 
was  erected  ;  for  the  endowment  was  supposed  to  be 
parcel  of  the  manor,  and  held  of  it ;  therefore  it  was 
natural  that  the  right  of  presentation  should  pass  with 
the  manors,  from  whence  the  advowson  was  said  to  be 
appendant  to  the  manor,  being  so  closely  annexed  to 

B  2 


Wats.  66. 


1  Inst.  122  a. 
2Vin.  Ab.594. 


Dissert,  ch.  3. 


Long  V. 
Hemmings, 
1  Leon.  207. 


3Vm.Ab.597. 


Advowsons  in 

gfoss. 


Dyer  103. 
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it,  that  it  passed  as  incident  thereto,  by  a  grant  of  the 
manor. 

9.  Where  an  advowson  has  at  all  times  whereof^  the 
memory  of  man  is  not  to  the  contrary  passed  with  the 
manor,  by  the  words  cum  pertinentiis,  it  is  to  be  taken 
as  an  advowson  appendant.  But  though  an  advowson 
is  said  to  be  appendant  to  a  manor ;  yet  in  truth  it  is 
appendant  to  the  demesnes  of  a  manor,  which  are  of 
perpetual  subsistence,  and  not  to  the  rents  and  services, 
which  are  subject  to  extinguishment  and  destruction  : 
from  which  it  seems  to  follow  that  an  advowson  may  be 
appendant  as  well  to  a  reputed  as  to  a  real  manor. 

10.  It  was  found,  in  a  special  verdict,  that  the  abbot 
of  S.  was  seised  of  a  capital  messuage  in  F.  and  of  one 
hundred  acres  of  land  there  ;  that  there  was  a  tenancy 
holden  of  such  capital  messuage  by  certain  services; 
that  the  said  capital  messuage  had  been  known,  time 
out  of  mind,  by  the  name  of  the  manor  of  F. ;  and 
that  the  advowson  was  appendant  to  it.  The  Court 
was  of  opinion  that  here  was  a  sufficient  manor,  to 
which  an  advowson  might  be  well  appendant. 

11.  It  is  said  that  if  a  person  seised  of  a  manor, 
to  which  an  advowson  is  appendant,  grants  one  or 
two  acres  of  the  manor,  una  cum  advocatione,  the 
advowson  will  become  appendant  to  such  one  or  two 
acres  :  but  the  land  and  the  advowson  must  be  granted 
by  the  same  clause. 

12.  Where  the  property  of  an  advowson  has  been 
once  separated  from  the  manor  to  which  it  was  ap- 
pendant, by  any  legal  conveyance,  it  is  then  called  an 
advowson  in  gross,  and  never  can  be  appendant  again  ; 
except  in  a  few  cases  which  will  be  mentioned  here- 
after. 

13.  An  advowson  appendant  may  become  in  gross 
by  various  means.  1.  If  the  manor  to  which  it  is  ap- 
pendant is  conveyed  away  in  fee  simple,  excepting  the 
advowson.  2.  If  the  advowson  is  conveyed  away  with- 
out the  manor  to  which  it  is  appendant.     3.  If  the  pro- 
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prietor  of  an  advowson  appendant  presents  to  it  as  ah 
advowson  in  gross. 

14.  Where  a  manor^  to  which  an  advowson  is  ap-  \  inst.  122  a, 
pendant^  descends  to  coparceners^  who  make  partition 
of  the  manor^  with  an  express  exception  of  the  advow- 
son^ it  ceases  to  be  appendant,  and  becomes  in  gross  : 
but  if  coparceners  make  partition  of  a  manor  to  which 
an  advowson  is  appendant^  without  saying  any  thing 
of  the  advowson^  it  remains  in  coparcenary ;  and  yet 
in  every  of  their  turns  it  is  appendant  to  that  part 
which  they  have. 

15.  An  advowson  may  cease  to   be  appendant   for  Wats.69. 
a  certain  time,  and  yet  become  again  appendant.    Thus^ 

if  an  advowson  is  excepted  in  a  lease  for  life  of  a 
manor,  it  becomes  in  gross  during  the  continuance  of 
the  lease  ;  but  upon  its  expiration,  it  again  becomes 
appendant.  So,  if  an  advowson  appendant  is  granted 
to  a  person  for  life,  it  becomes  in  gross  ;  if  afterwards 
another  person  is  enfeoffed  of  the  manor  to  which  it  is 
appendant,  with  the  appurtenances,  in  fee  simple,  the 
reversion  of  the  advowson  would  pass,  and  at  the  ex-  ' 

piration  of  the  grant  for  life  would  again  become  ap- 
pendant. 

16.  If  a  manor  to  which  an  advowson  is  appendant  6  Rep.  64 «. 
descend  to  two  coparceners,  and  upon  a  partition  the 
advowson  is  allotted  to  one,  and  the   manor  to  the 

other,  by  this  means  the  advowson  is  become  in  gross  : 
but  if  the  coparcener,  to  whom  the  advowson  was  al- 
lotted, dies  without  issue,  and  without  disposing  of  the 
advowson,  it  will  descend  to  the  other,  and  again  be- 
come appendant. 

17.  An  advowson  may  be  appendant  for  one  turn,  Dycr259«. 
and  in  gross  for  another.     Thus  if  a  person,   having 

an  advowson  appendant,  grants  every  second  present- 
ation (o  a  stranger,  it  will  be  in  gross  for  the  turn  of 
the  grantee,  and  appendant  for  the  turn  of  the  grantor. 

18.  It  is  said  in  Roll's  Ab.  that  an   advowson  in  Tit.  Tenures, 
gross  lies  in  tenure,  and  in  Brooke's  Ab.  tit.  Tenure,  26rm.Ab.200. 


Tit.  Escheat, 
pi.  6. 


Prescntatire, 
collative,  and 
donative. 
2  Comm.  22. 


Idem, 


1  Inst.  344  a. 
Wats.  170. 

Shirt  V.  Carr, 
2Bro.P.  C. 
173. 


Idem. 


How  a  seisin  is 
Acquired  io. 
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pi.  15.^  a  case  is  stated  where,  in  a  quare  impedit,  the 
plaintiff  entitled  himself,  that  the  advowson  was  held 
of  him  by  homage  and  fealty ;  and  it  was  not  contra- 
dicted that  the  advowson  will  lay  in  tenure.  This  doc- 
trine is,  however,  contradicted  in  another  part  of  Roll's 
Ab.  where  it  is  said,  that  if  a  man  grants  an  advowson 
in  gross  to  another  in  fee,  and  the  grantee  dies  without 
heir,  it  seemed  that  it  should  revert  to  the  grantor ;  not 
being  held  of  any  one.  And  that  it  seemed,  if  the  grantor 
should  not  have  it,  the  king  should,  as  supreme  ruler. 

19.  Advowsons  are  also  presentative,  collative,  and 
donative.  An  advowson  presentative  is  that  which  has 
been  already  described,  namely,  where  the  patron  has 
a  right  of  presentation  to  the  bishop  or  ordinary,  and 
also  to  demand  of  him  to  institute  his  clerk,  if  duly 
qualified. 

20.  An  advowson  collative  is  where  the  bishop  and 
patron  are  one  and  the  same  person.  In  which  case, 
as  the  bishop  cannot  present  to  himself,  he  does,  by  the 
one  act  of  collation  or  conferring  the  benefice,  the 
whole  that  is  done  in  common  cases  by  both  presenta- 
tion and  institution. 

21 .  An  advowson  donative  is  where  the  king,  or  any 
subject  by  his  licence,  founds  a  church  or  chapel,  and 
ordains  that  it  shall  be  merely  in  the  gift  or  disposal  of 
the  patron,  subject  to  his  visitation  only,  not  to  that  of 
the  ordinary,  and  vested  absolutely  in  the  clerk,  by  the 
patron's  deed  of  donation,  without  presentation,  institu- 
tion, or  induction. 

22.  If  the  patron  of  an  advowson  donative  once  pre- 
sents to  the  ordinary,  and  allows  of  the  admission  and 
institution  of  his  clerk  thereon,  he  thereby  renders  his 
church  always  presentable,  and  it  will  never  afterwards 
be  donative.  But  if  a  stranger  who  has  no  title  pre- 
sents a  clerk  to  the  ordinary,  who  is  instituted  and  in- 
ducted, this  will  not  render  the  donative  presentable. 

23.  The  existence  of  an  advowson,  like  that  of  every 
other  incorporeal  hereditament,  being  merely  in  idea 
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and  abstracted  contemplation,  it  is  not  capable  of  cor- 
poreal seisin  or  possession ;  therefore  a  presentation  to 
the  church  is  allowed  to  be  equivalent  to  a  corporeal 
seisin  of  land.  But  till  the  church  becomes  void,  it  is 
impossible  to  acquire  any  thing  more  than  a  seisin  in 
law  of  an  advowson. 

24.  A  person  may  be  tenant  in  fee  simple  of  an  ad-  ^"^^^brhad 
vowson,  as  well  as  of  a  piece  of  land ;  in  which  case  therein. 
he  and  his  heir3  have  a  perpetual  right  of  presentation. 

It  may  also  be  entailed  within  the  statute  De  Donis, 
beino;  an  hereditament  annexed  to  land  :  but  an  estate  \  i"**'  11^?' 
tail  in  an  advowson  cannot  be  discontinued ;  for  no- 
thing passes  by  the  grant  of  it,  but  what  the  owner 
may  lawfully  give. 

25.  An  advowson  may  also  be  limited  to  a  person  for 
life  or  years,  in  possession,  remainder,  or  reversion. 
And  it  may  be  held  in  joint  tenancy,  coparcenary,  and 
common. 

26.  A  husband  will  be  tenant  by  the  curtesy  of  an  ^^11'^^  '* 
advowson,  though  the  church  be  not  void  during  the 
coverture.     For  although,  in  this  instance,  the  husband  i^s**29a. 
had  but  a  seisin  in  law,  yet  as  he  could  by  no  industry 

attain  a  seisin  in  deed,  it  will  be  sufficient. 

27.  This  point  appears  to  have  been  determined  in 
21   Edw.   3.     The  case  is   thus   stated  by  Broke. — 

In  a  quare  impedit  by  the  king  against  divers,  the  de-  Ab.  Tit.  Ten. 
fendant  made  title  that  the  advowson  descended  to  pi.  2. 
three  coparceners,  who  made  partition  to  present  by 
turns  :  that  the  eldest  had  her  turn  ;  afterwards  the 
second  her  turn  ;  and  he  married  the  youngest,  had 
issue  by  her,  and  she  died  ;  the  church  voided  ;  so  it 
belonged  to  him  to  present ;  and  did  not  allege  that 
his  wife  ever  presented,  so  as  she  had  possession  in 
fact.  It  was  admitted  that  he  might  be  tenaut  by  the 
curtesy  by  the  seisin  of  the  others. 

28.  It  is  said  by  Perkins,  that  although  the  church  §  468. 
become  void  during  the  coverture,  and  the  wife  die 
after  the  six  months  past,  before  any  presentment  by 
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the  husband^  so  that  the  ordinary  presents  'for  lapse  to 
that  avoidance,  yet  the  husband  shall  present  to  the 
next  avoidance  as  tenant  by  the  curtesy. 

1  Inst  29  a.  n,  Mr.  Hargravc  has  observed  on  this  passage,  that  such 
a  case  is  not  within  Lord  Coke's  reason  for  allowing' 
curtesy  of  an  advowson,  without  a  seisin  in  deed  ;  and 
that  he  did  not  find  any  authority  to  support  this  doc- 
trine, besides  Mr.  Perkin*s  name. 

And  to  dower.       ^9.  Where  a  widow  is  endowed  of  a  manor,  to  which 

Dyer  35  6,  ,  i        .  .  i     i  •  j  »j? 

Wat*.  89.  an  advowson  is  appendant,  she  is  entitled  to  it ;  and  it 
the  church  becomes  vacant  during  the  continuance  of 
her  estate  in  the  manor,  she  may  present  to  it.  So  if 
a  widow  is  endowed  of  a  third  part  of  a  manor,  to 
which  an  advowson  is  appendant,  the  third  part  of  the 

Cro.j«c.  622.  advowson  shall  pass.  A  widow  is  also  dawable  of  an 
advowson  in  gross,  and  entitled  to  the  third  presentation. 

1  Inst, 379  <i.  30^  Lord  Coke  says,  if  a  man,  seised  of  an  advow- 
son in  fee,  marries,  his  wife,  by  act  in  law,  acquires  a 
title  to  the  third  presentation ;  then  if  the  husband 
grants  the  third  presentation  to  a  stranger,  and  dies, 
the  heir  shall  present  twice  ;  the  widow  shall  have* 
the  third  presentation,  and  the  grantee  the  fourth  : 
for  in  this  case  it  shall  be  taken  to  be  the  third  pre- 
sentation, which  he  might  lawfully  grant. 

Maybe  aliened  31,  An  advowson  appendant  may  be  aliened  by  any 
kind  of  conveyance  that  transfers  the  manor  to  which  it 
is  appendant.  An  advowson  in  gross  may  also  be 
aliened,  but  being  an  incorporeal  hereditament,  and 
not  lying  in  manual  occupation,  it  does  not  pass  by 
livery,  but  must  always  have  been  granted  by  deed  ; 

Cro.^Hiz?i64.  ^^^  although  the  law  does  not  consider  the  exercise  of 
the  right  of  presentation  as  of  any  pecuniary  value, 
or  a  thing  for  which  a  price  or  compensation  ought  to 

/n/rc,c.2.  \yQ  acccptcd,  yet  the  general  right  to  present  is  con- 
sidered as  valuable,  and  an  object  of  sale,  which  may 
be  conveyed  for  a  pecuniary  or  other  good  consideration. 

Or  for  the  22.  An  advowsou  mav  not  only  be  aliened  in  fee, 

next  presenta-    «        ,.«  "^  "^ 

lion.  for  life  or  years :  but  the  next  presentation,  or  any 
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future  number  of  presentations^  may  also  be  granted 
away. 

SS.  It  has  been  stated  that  where  a  married  man  ^nte,  §  30. 
granted  the  third  presentation  to  a  church,  his  wife 
being  entitled  to  such  third  presentation,  as  part  of  her 
dower,  the  grantee  should  have  the  next  presentation 
after  the  wife's  ;  because  the  wife's  title  arose  from 
an  act  of  law,  which  shall  not  operate  to  the  prejudice 
of  the  grantee.  But  where  a  man  granted  the  next  \i^i2>nh, 
presentation  to  A.,  and  before  the  church  became  void, 
he  granted  the  next  presentation  of  the  same  church 
to  B.,  the  second  grant  was  held  void  ;  for  B.'s  right 
of  presentation  was  destroyed  by  the  act  of  the  party, 
not  as  in  the  former  case,  by  an  act  in  law. 

34.  It  has  been  determined  in  a  modern  case  that 
a  grant  of  the  next  presentation  to  a  church  does  not 
become  void  by  the  Crown's  acquiring  a  right  to  pre- 
sent. 

35.  Sir  K.   Clayton,  being  seised  in  fee  of  an  ad-  Trowardr. 
vowson,  the  church  being  then  full,  by  a  deed  poll,  2  h.  mack. 
granted  to  M.  Kenrick,  his  executors,  &c.,  the  next  eTer^Rep. 
presentation,  donation,  and  free  disposition  of  the  said  ^39—778. 
church,   as  fully,  freely,  and  entirely  as  the  said  Sir 

K.   Clayton  or  his  heirs.     The  person  who  was  then  nde  the  King 
incumbent  was   made  Bishop  of  Rochester,  whereby  I'fho^Rf^"' 
the  church  became  vacant;   and  the  King,  by  reason  ^^^' 
of  his  royal  prerogative,  acquired  a  right  to  present  a 
fit  person  to  the  said  church.     It  was  contended  that,  Cro.jac.  691. 
in  the  event  that  had  happened,  this  grant  became     ^^^  '    ' 
void  ;  that  in  the  case  of  Woodley   v.   Episc.  Exeter, 
it  was  held  the  grantee  of  the  next  avoidance  must 
have  the  next,  or  none  at  all,  and  must  lose  his  right 
by  the  intervention  of  the  prerogative,   on  the   pro- 
motion of  the  incumbent  to  a  bishopric.     On  the  other 
side  it  was   argued  that  the   authority   of  the   case  of 
Woodley  v.  Episc.  Exeter  was  expressly  contradicted 
by  the  note  in  the  margin  of  Dyer,  ^28   6.,  which 
was  apparently  the  same  case,  where  it  was  stated  to 
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have  been  resolved  by  the  Court  that  the  grantee 
should  have  the  next  avoidance  after  the  prerogative 
presentation^  because  that  was  the  act  of  the  law ; 
and  the  prerogative  of  the  King,  which  excluded  him 
from  the  first  presetation,  injured  no  one. 

The  Court  of  Common  Pleas  held  that  the  grantee 
of  the  next  presentation  should  present  on  the  next 
vacancy,  occasioned  by  the  death  or  resignation  of  the 
King's  presentee.  This  judgment  was  affirmed  by 
8Bro.Pari.Ca.  the  Court  of  King's  Bench  ;  and  afterwards  by  the 
House  of  Lords^  with  the  assent  of  the  Judges. 

S6.  Where  a  person  has  only  a  particular  estate  in 
a  manor^  to  which   an  advowson  is  appendant^  he  can 
of  course  only  alien  the  advowson  for  so  long  as  his 
estate  shall  continue. 
Bowles  r.  37.  A  tenant  in  tail  of  a  manor^    to  which  an  ad- 

AbtsTi  °  vowson  was  appendant,  granted  the  next  avoidance 
of  the  advowson,  and  died :  the  issue  entered  on  the 
manor,  and  the  grant  was  held  to  be  void. 
Wyvei'scase,  38.  Tenant  in  tail  and  his  son  joined  in  a  grant  of 
the  next  avoidance  of  a  church  ;  the  tenant  in  tail 
died.  It  was  adjudged  that  the  grant  was  void  against 
the  son  and  heir  that  joined  in  the  grant,  because  he 
had  nothing  in  the  advowson  at  the  time  of  the  grant, 
neither  in  possession  nor  right,  nor  in  actual  pos- 
sibility. 
Dymoke  v.  39.  Lady  Hobart  being  tenant  for  life  of  the  manor 

iBroypari.      of  Cliftou,  to  which    the  advowsou  of  the  church  of 
Ca.  108.  CHfton  was  appendant,   sold  the  next  presentation  to 

Mr.  Dymoke,  and  died  before  the  church  became  void. 
It  was  resolved  that  the  sale  was  void . 
Is  assets  for  40.  It  is  Said  by  Lord  Coke  that  an  advowson  is  as- 

payment  of  •    /» 

debts.  sets  to  satisiy  a  warranty;  but  that  an  advowson   m 

3P°Wms.3oi.  gross  is  not  extendible  upon  a  writ  of  elegit y  because 

5Atk.464.       jjQ  annual  value  can  be  set  upon  it.     It  has,  however, 

been  determined  that  an  advowson  in  gross,  whether 

the  proprietor   has   a  legal   or   an    equitable  interest 

therein^  is  assets  for  payment  of  debts;  and  will  be 
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directed  to  be  sold  by  the  Court  of  Chancery,  for  that 
purpose. 

41.  John  Ton^  being  indebted  to  several  persons,  Tongv. 

by  judgment,  bond,  and  simple  contract,  in  great  3  vim  Ab!  144. 
sums  of  money,  died  intestate;  seised  in  fee,  among  ca/m/^' 
other  things,  of  the  trust  of  an  advowson  in  gross. 
Upon  a  bill  filed  by  the  creditors  of  John  Tong,  pray- 
ing a  sale  of  his  real  estate  for  the  payment  of  his 
debts,  a  question  arose  w^hether  this  advowson  was 
assets.  Lord  King  decreed  that  it  was,  and  should  be 
sold  for  the  payment  of  Tong's  debts. 

On  an  appeal  from  this  decree  to  the  House  of 
Lords  it  was  insisted  by  the  appellants  that  this  ad- 
vowson was  not  assets  at  law,  or  liable  to  the  demands 
of  any  of  the  creditors  of  Tong ;  because  at  law  no 
inheritance  was  liable  to  any  execution  that  was  not 
capable  of  raising  some  profits  towards  satisfaction  of 
the  debt,  which  an  advowson  was  not.  On  the  other 
side  it  was  contended  that  at  common  law  an  ad- 
v#wson  in  fee  was  an  hereditament  descendible  to 
the  heir,  valuable  in  itself,  and  saleable ;  and  even 
capable,  if  necessary,  of  having  an  annual  value  put 
upon  it;  and  was  therefore  legal  assets  in  the  hands 
of  the  heir. 

The  decree  was  affirmed,  with  the  concurrence  of 
all  the  Judges. 

42.  In  a  case  before  Lord  Hardwicke  in  1746,  one  westfaiw  r. 
of  the  questions  was,   whether  an  advowson  in  gross  Yxk^^leo* 
was   assets   by   descent.      His   Lordship   observed,    it 

had  been  said  the  authorities  went  no  farther  than 
where  there  had  been  a  trust  of  an  advowson,  and 
did  not  extend  to  a  legal  interest :  but  that  this  argu- 
ment was  quite  cut  up  by  the  roots  by  the  determina- 
tion of  the  House  of  Lords  in  the  case  of  Tong  v, 
Robinson.  In  the  minute  book  of  the  day,  it  was 
taken  down  that  the  question  proposed  to  be  asked 
of  the  Judges  was,  whether  an  advowson  in  fee  was 


12  Title  XXI.  Advoicson.  Ch.  I.  §  42. 

assets.  It  must  have  been  defectively  taken  by  the 
clerk ;  the  question  intended  was^  whether  an  ad- 
vowson  in  gross  in  fee  was  assets  ;  for  there  could 
be  no  doubt  as  to  an  advowson  appendant  to  a  manor, 
because  the  manor  itself  being  assets^  what  was  ap- 
pendant must  be  assets  likewise  ;  and  decreed  that 
.     it  was  assets  by   descent,   to  satisfy  specialty » debts. 
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CHAP.  II. 


Of  Presentation,  Institution,  and  Induction. 


Sect.  1.  Presentation, 

Sect 

.  39.  Who  are  disabled  from 

5.  Institution, 

Presenting, 

7.  Induction. 

44.  Lunatics, 

10.  Of  Lapse, 

45.  Examination     of     the 

18.  fVho  mat/ present. 

Clerk, 

22.  Infants, 

51.  Of  Simony, 

25.  Joint  tenants. 

54.  Procuring  a  Presenta- 

27. Coparceners, 

tion  for  money. 

32.  Tenants  in  Common, 

6 1 .  Sale  of  the  Presentation 

33.  Ej'ec^  0/  a  Partition, 

during  a  Vacancy. 

35.  Mortgagors  may  nomi' 

67.  Sale  of  the  next  Pre- 

note. 

sentation  good. 

37.  ^wd  Tenants  by  Sta- 

70. Exception, 

tute  Merchant, 

72.  Resignation, 

38.  u^nd  Bankrupts, 

76.  Bonds  of  Resignation, 

Sect] 

[ON   ] 

Aif  advowson  consisting  in  the  right  of  presentation,  it  Presentation. 
will  be  necessary  to  examine  into  the  nature  of  this  act, 
and  the  consequences  that  attend  it;  the  time  within 
which  it  is  to  be  done,  and  the  persons  who  are  capable 
of  performing  it. 

2.  Presentation  is  the  offering  a  clerk,  by  the  patron  i  In8t.i20. 
or  proprietor  of  an  advowson,  to  the  ordinary ;  which 
might  formerly  have  been  done  either  by  word  or  by 
writing .  but  since  the  statute  of  Frauds,  29  Cha.  2.  c.  S, 
s.  4.  it  is  necessary  that  all  presentations  be  in  writ- 
ing ;  and  a  presentation  in  writing  is  a  kind  of  letter, 
not  a  deed,  from  the  patron  to  the  bishop  of  the  diocese 
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in  which  the  benefice  is  situated,  requesting  him  to  ad- 
mit to  the  church  the  person  presented,   . 

3.  A  presentation,  though  duly  made  in  all  respects, 
may  be  revoked  or  varied.  This  was  always  held  with 
respect  to  the  king,  but  was  doubted  as  to  lay  patrons. 
It  appears,  however,  to  be  now  fully  settled  that  a  lay 
patron  may  revoke  his  presentation  at  any  time.  Sir 
W.  Blackstone  has  observed,  that  a  presentation  was 
certainly  revocable  by  the  principles  of  the  common  law, 
because  it  vested  no  right  in  any  one,  not  even  in  the 
clerk  presented ;  for  if  the  clerk  had  a  right,  the  law 
would  give  him  a  remedy  to  recover  it  when  invaded. 
There  was,  however,  no  species  of  common  law  action 
open  or  competent  to  a  clerk,  to  recover  a  presentation, 
when  obstructed,  but  to  the  patron  only.  And  it  was 
said  arguendo^  in  the  House  of  Lords,  that  a  presenta- 
tion conferred  no  interest  whatever. 

4.  When  the  ordinary  declares  that  he  approves  of 
the  presentee,  as  a  fit  person  to  serve  the  church  to 
which  he  is  presented;  the  clerk  is  said  to  be  admitted. 

5.  Institution  is  the  commitment  to  the  clerk,  by  the 
ordinary,  of  the  cure  of  souls.  The  form  and  manner 
of  it  is  thus  ;  the  clerk  kneels  before  the  ordinary, 
whilst  he  reads  the  words  of  the  institution,  out  of  a 
written  instrument  drawn  up  for  this  purpose,  with  the 
episcopal  seal  appendant  to  it,  which  the  clerk  holds  in 
his  hand  during  the  ceremony. 

6.  The  act  of  presentation  only  gives  the  clerk  a 
right  ad  rem,  but  institution  gives  him  a  right  in  re  : 
therefore  the  clerk,  when  instituted,  may  enter  upon 
the  glebe,  and  take  the  tithes ;  though  he  cannot  yet 
sue  for  them. 

7.  After  institution  given,  the  ordinary  issues  his 
mandate  for  induction,  directed  to  him  who  has  the 
power  to  induct,  of  common  right.  This  person  is  ge- 
nerally the  archdeacon  of  the  diocese;  though  others, 
by  prescription  or  composition,  may  induct. 

8.  The  induction  is  to;  b^  made  according  to  the 
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tenor  and  language  of  the  mandate,  by  investing  the 
clerk  with  full  possession  of  all  the  profits  belonging  to 
the  church.  Accordingly  the  person  who  inducts  usually 
takes  the  clerk  by  the  hand,  and  lays  it  upon  the  ring 
of  the  church  door ;  or  if  the  church  is  in  ruins,  then 
upon  the  wall  of  the  church  or  church- yard,  and  says 
to  this  effect, — ''  By  virtue  of  this  mandate  I  do  induct 
you  into  the  real,  actual,  and  corporeal  possession  of 
the  church  of  C.  with  all  the  rights,  profits,  and  appur- 
tenances thereunto  belonging.*'  After  which  the  in- 
ductor opens  the  door,  and  puts  the  clerk  into  the 
church,  who  usually  tolls  the  bell,  to  make  his  induc- 
tion pubhc,  and  known  to  the  parishioners.  After  this 
the  inductor  endorses  a  certificate  of  the  induction 
on  the  mandate,  which  is  witnessed  by  the  persons 
present. 

9.  It  has  been  stated  that  in  the  case  of  an  advowson 
donative,  neither  presentation,  institution,  or  induction^ 
are  necessary, 

10.  Presentation  must  be  made  within  six  calendar  of  Lapse. 
months  after  the  death  of  the  last  incumbent,  otherwise  ^^**^^* 
the  right  to  present  accrues  or  lapses  to  the  ordinary. 

It  being  for  the  interest  of  religion  that  the  church 
should  be  provided  with  an  officiating  minister,  the  law 
has  therefore  given  this  right  of  lapse,  in  order  to 
quicken  the  patron,  who  might  otherwise,  by  suffering 
the  church  to  remain  vacant,  avoid  paying  his  ecclesi- 
astical dues,  and  thereby  frustrate  the  pious  intentions 
of  the  founder. 

1 1 .  As  the  computation  of  time  concerns  the  church,  ^  inst  36i. 
it  is  made  according  to  the  rules  of  the  canon  law,  that  is 

by  the  calendar,  for  one  half  year;  not  counting  twenty- 
eight  days  to  the  month.  And  the  day  on  which  the 
church  becomes  void  is  not  to  be  taken  in  the  account. 

12.  As  to  the  time  from  which  the  six  months  are  to  ^Burn's  ecc. 

Law  327 

commence,  the  rule  of  the  canon  law  in  all  cases  was,  2Roii.Ab.363. 
that  the  six  months  should  be  reckoned,  not  from  the 
time  of  the  voidance,  but  from  the  time  when  the  patron 
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had  notice  of  the  voidance.  As  if  the  incumbent  dies 
beyond  sea^,  the  six  months  shall  not  be  counted  from 
the  time  of  his  death,  but  from  the  time  of  the  patron's 
knowledge  thereof. 

Idem,  329.  YS,    It   has  also  been  held  that  although  no  lapse 

shall  incur,  if  no  notice  be  given ;  yet  if  in  such  a 
case  a  stranger  presents,  and  his  clerk  is  instituted  and 
inducted,  and  the  patron  gives  no  disturbance  within 
six  months,  he  has  no  remedy  for  that  turn ;  because 
induction  is  a  notorious  act  of  which  he  is  bound  to 
take  notice. 

Idem,  3^.  14    Where  a  clerk  is  refused  for  want  of  learning, 

or  on  account  of  his  morals,  the  patron  ought  to  have 
notice,  that  he  may  present  another  in  due  time  ;  yet  if 
he  neglects  to  do  so,  the  lapse  shall  incur  from  the  death 
or  cession  of  the  former  incumbent,  not  from  the  time 
of  notice. 

Idem,  329.  15.  If  the  clcrk  be  not  refused,  but  the  bishop  only 

delays  the  examination  of  him,  whereby  the  six  months 
pass,  no  lapse  shall  incur ;  because  the  church  remains 
void  by  the  bishop's  own  fault ;  and  he  is  thereby  a 
disturber. 

idemAi^,  16.  After  the  church  has  lapsed  to  the  immediate 

ordinary,  if  the  patron  presents  before  the  ordinary  has 
filled  the  church,  the  ordinary  ought  to  receive  his  clerk. 
For  lapse  to  the  ordinary  is  only  an  opportunity  of  filling 
a  trust,  viz.  of  appointing  a  proper  person  to  supply  the 
living,  in  the  case  of  the  patron's  neglect,  which  being 
performed  by  the  patron  himself,  the  ordinary  can  then 
derive  no  advantage,  from  it. 

Wats.  107.  lY    i^  ^jjg  (^ase  of  an  advowson  donative  no  lapse 

incurs  by  the  non-presentation  of  the  patron,  within  six 
months  ;  the  ordinary  may  however  compel  the  patron 
to  present  by  means  of  ecclesiastical  censures. 

Who  may  pre-  18.  With  respect  to  the  persons  capable  of  exercising 
the  right  of  presentation,  all  those  who  are  sole  seised 
in  fee  simple,  fee  tail,  or  for  life,  or  possessed  of  a 
term  for  years,  of  a  manor  to  which  an  advowson  is 


sent. 
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appendant ;  or  of  an  advowson  in  gross ;  may  present 
to  the  church.  And  where  a  person  is  entitled  to  an 
advowson  in  right  of  his  wife,  he  must  present  in  his 
own  name  and  that  of  his  wife  ;  and  not  in  his  own 
name  only,  in  right  of  his  wife. 

19.  It  has  been  stated  that  a  man  may  be  tenant  by  c.i.§26.& 
the  curtesy,  and  a  woman  tenant  in  dower  of  an  advow- 
son ;  in  which  cases  they  may  present  to  the  church,  if 

it  becomes  vacant  during  their  lives. 

20.  Where  a  person  is  seised  of  an  advowson,  and  iinst.388.«. 
the  church  becomes  vacant  in  his  lifetime ;  if  he  dies 

before  he  has  presented,  the  right  of  presentation  de- 
volves to  his  executors  or  administrators,  because  it  is 
considered  as  a  chattel  real.  But  if  the  incumbent  of  a  id- 76. 
church  be  also  seised  in  fee  of  the  advowson  of  the 
same  church,  and  dies,  the  right  to  present  will  devolve 
to  his  heir,  and  not  to  his  executor;  for  the  avoidance 
and  descent  to  the  heir  happening  at  the  same  instant, 
the  title  of  the  heir  shall  be  preferred,  as  the  most 
ancient  and  worthy. 

21.  Where  a  person  has  a  grant  of  the  next  present-  Smithiey». 
ation  to  a  church,  it  is  considered  as  a  chattel  real,  Dye™i35'.a. 
which,  if  not  disposed  of,  will  vest  in  his  executors. 

22.  Lord  Coke  says,  a  guardian  in  socage  of  an  infants. 
infant  seised  of  a  manor   to  which   an   advowson  is  si^^ise?* 
appendant,  shall  not  present  to  the  church;  because  he 

can  take  nothing  for  the  presentation  for  which  he 
may  account  to  the  heir  ;  and  therefore  the  heir  shall  in 
that  case  present  of  what  age  soever  he  be.  This 
doctrine  is  now  fully  estabhshed;  and  in  the  following 
case  it  was  determined  that  an  infant  who  was  not  a 
year  old  might  nominate  or  present  to  a  church. 

23.  Cyrill   Arthin"^ton    conveyed   an   advowson    to  Arthingtonv. 

Coverlev    2 

trustees,  upon  trust  to  present  such  son  of  a  particular  Ab.  Eq.  sis. 
person,  as  should  be  capable  of  taking  the  same,  when 
the  church  became  void ;  and  if  that  person  had  no 
son  qualified  to  take  the  living  at  that  time,  then  in 
trust  to  present  such  person  as  the  grantor,  his  heirs  or 

VOL.    III.  c 
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assigns,  should  appoint ;  and  in  default  of  such  nomina- 
tion by  the  grantor  or  his  assigns,  that  the  trustees 
should  present  a  person  of  their  own  choosing.  The 
grantor  died,  leaving  his  son  and  heir  an  infant  of  six 
months  old.  The  living  became  vacant ;  and  the  person 
named  in  the  deed  having  then  no  son  capable  of  taking 
the  living,  the  guardian  of  the  son  took  him  in  his 
arms,  and  guided  his  pen  in  making  his  mark ;  and 
made  him  seal  a  wanting  whereby  one  Hitch  was  nomi- 
nated and  appointed  to  the  trustees,  in  order  to  be  pre- 
sented by  them  to  the  living.  The  trustees  supposing 
the  plaintiff,  as  an  infant,  unable  to  make  such  an  ap- 
pointment, refused  to  present  Mr.  Hitch ;  upon  which 
the  infant  brought  his  bill  against  the  trustees,  to  have 
them  execute  their  trust  in  presenting  his  nominee. 

It  was  argued  for  the  defendants  that  the  presenta- 
tions of  clerks  to  bishops  for  admission  to  churches, 
was  an  act  that  required  judgment  and  discretion, 
which  an  infant  was  not  master  of;  and  though  the 
law  suffered  them  to  present  to  their  own  livings,  yet 
it  was  of  necessity,  because  there  was  no  one  else  to  do 
it ;  and  if  they  could  not,  then  a  lapse  must  incur ;  for  a 
presentation  to  a  living  being  a  thing  of  no  value,  and 
therefore  not  to  be  accounted  for,  a  guardian  could  not 
have  it.  Whereas  in  the  present  case,  if  the  grantor 
or  his  heirs  neglected,  or  were  incapable  of  presenting, 
the  trustees  were  expressly  authorized  to  present,  whose 
act  would  be  considered  as  the  act  of  the  infant ;  so 
that  no  injury  would  be  done  to  any  body.  And  though, 
in  cases  of  evident  necessity,  equity  might  square  itself 
by  law,  yet  where  no  such  necessity  appeared,  reason 
and  common  sense  ought  to  prevail;  from  whence  it 
was  inferred  that  the  nomination,  being  an  act  requir- 
ing discretion  and  judgment,  was  void;  and  the  trustees 
entitled  to  present  their  own  clerk. 

On  the  other  side  it  was  contended,  that  in  the  case 
of  presentation,  as  an  infant  just  born  might  present 
at  law,  so  the  law  did  not  look  on  it  as  an  act  which 
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required  discretion  in  the  patron;  nor  indeed  was 
it  requisite ;  for  infants  being  supposed  to  follow  the 
directions  of  their  guardians,  might  be  informed  by 
them,  who  was  a  proper  person  ;  or  if  they  were  not, 
yet  a  presentation  being  only  a  bare  recommendation 
of  a  clerk  to  the  bishop,  and  not  an  act  which  gave 
any  interest  in  the  living,  and  the  bishop  being  absolute  3  Atk.  no. 
judge  of  the  person's  abihties,  there  did  not  appear  any 
great  reason  why  an  infant  might  not  make  it  as  well 
as  a  person  of  full  age ;  and  it  was  not  of  necessity 
that  they  must  present ;  for  though  a  lapse  might  incur, 
yet  the  presentation  of  the  minor  on  the  next  vacancy 
was  reserved,  and  nothing  divested  out  of  him  by  the 
bishop's  collation  ;  so  that  as  to  the  infant,  it  was  the 
same  whether  the  bishops  collated  or  the  trustees  pre- 
sented: wherefore  they  inferred  equity  ought  to  be 
bound  to  the  law,  since  the  case  and  reason  of  the 
thing  was  alike,  for  otherwise  the  greatest  confusion 
and  uncertainty  would  follow. 

Lord  King  said — ''  An  infant  of  one  or  two  years  old 
may  present  at  law ; — then  why  may  they  not  nominate  ? 
Does  the  putting  a  mark  and  seal  to  a  nomination  require 
more  discretion  than  to  a  presentation  ?  The  guardian 
is  supposed  to  find  a  fit  person,  and  the  bishop  to  con- 
firm his  choice ;  and  if  this  is  permitted  in  law,  why 
should  a  court  of  equity  act  otherwise  in  equitable 
estates  ?"     Decree  for  the  plaintiff. 

24.  Mr.  Hargrave  has  observed,  that  though  this  de-  ^  j^^^  gg  ^ 
cision  may  remove  all  doubts  about  the  legal  right  of  an  "•  ^• 
infant  of  the  most  tender  age  to  present,  still  it  remains 

to  be  seen  whether  the  want  of  discretion  would  induce 
a  court  of  equity  to  control  the  exercise  where  a  pre- 
sentation was  obtained  from  an  infant,  without  the  con- 
currence of  the  guardian. 

25.  Where  an  advowson  is  held  in  ioint  tenancy,  all  Joint  tenants. 

*l        •    •    X  X  X  X   •     •        •        xi-  XX-  A      J    Wilsont^.Kirk- 

tne  joint  tenants  mustjom  m  the  presentation.     And  shaw,  ives. 
where  an  advowson  is  vested  in  trustees  and  their  heirs  Pwi.  c^a.^296. 
upon  trust  to  present  to  the  church  whenever  a  vacancy 
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happens,   they  are  joint  tenants ;   and  must  therefore, 
upon  any  avoidance^  all  join  in  the  presentation. 

26.  If  there  be  two  joint  tenants  of  an  advowson, 
and  one  presents  without  the  other^  this  is  no  usurpa- 
tion upon  his  companion.  But  if  the  joint  tenant  who 
presented  dies,  it  shall  serve  for  a  title  in  a  quare  im- 
peditj  brought  by  the  survivor :  if  one  joint  tenant  pre- 
sents, or  if  they  present  severally,  the  ordinary  may 
either  admit,  or  refuse  such  a  presentee ;  unless  they 
all  join  ;  and  after  the  six  months,  he  may  present  by 
lapse. 

27.  By  the  common  law,  where  an  advowson  de- 
scends to  coparceners,  and  they  cannot  agree  to  pre- 
sent jointly,  the  eldest  sister  shall  have  the  first  turn, 
the  second  the  next,  and  so  of  the  rest,  according  to 
their  seniority  ;  and  this  privilege  extends,  not  only  to 
the  heirs,  hut  also  to  the  assignees  of  each  coparcener, 
whether  they  acquire  a  portion  of  the  estate  by  convey- 
ance, or  by  act  of  law,  as  tenant  by  the  curtesy,  who 
shall  have  the  same  privilege  by  presenting  in  turn,  as 
his  wife  would  have  had,  if  alive. 

28.  The  estate  of  an  advowson  descended  to  two 
daughters  as  coparceners  ;  the  church  became  vacant 
twice  in  their  iime,  and  both  joined  in  presentation  ; 
the  eldest  married,  settled  her  estate  in  the  common 
way,  and  died.  A  vacancy  happening,  the  husband 
of  the  eldest,  entitled  to  her  estate  as  tenant  by  the 
curtesy,  or  under  the  settlement,  claimed  to  present. 
The  question  was,  whether  the  alternate  turn  of  pre- 
sentation among  coparceners  continued  to  the  grantee  ; 
that  is,  whether  the  persons  to  whom  it  was  conveyed 
were  to  be  considered  as  enjoying  the  same  privileges 
of  presenting  in  turn,  as  the  sisters  and  parceners,  if 
they  had  their  own  estate. 

Mr.  Baron  Clarke  was  clearly  of  opinion,  upon  the 
authority  of  the  passage  in  2  Inst.  365.,  that  the  hus- 
band of  the  eldest  sister  was  entitled  to  the  pre- 
sentation. 
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29.  By  the  statute  Westm.  2.  c.  5.  it  is  provided, 
that  where  an  advowson  descends  to  coparceners, 
though  one  present  twice,  and  thereby  usurps  upon 
his  coheir,  yet  he  that  was  negligent  shall  not  be 
barred,  but  another  time  shall  have  his  turn  to  present 

when  it  falleth.     And  Lord  Coke,  in  his  comment  on  2inst.365. 
this  statute,  says,— ^^f  a  stranger  usurps  in  the  turn  of  2Roii.Ab.346. 
any  of  them,   this  does  not  put  her  sister  out  of  pos- 
session,  in   respect  of  the  privity  of  estate,  no  more 
than  if  one  coparcener  takes  the  whole  profits.'* 

30.  There  were  four  coparceners  of  an  advowson.  Bro.  Ab.  rit. 
The  first  daughter  presented  to  the  first  avoidance ;  ^rus!'"^ 
the  second  daughter  to  the  second ;  on  a  third  avoid- 
ance, a  stranger  usurped  on   the  third  daughter,  and 
presented  ;  the  presentee  was  instituted  and  inducted,  nde  Barker 
and  died.     The  fourth  shall  not  lose  her  turn  hy  the  wiiier?r.*659. 
third   daughter's  suffering   a   stranger   to   present  by  J^^e^-Biack. 
usurpation,  but  shall  present  to  that  avoidance. 

31.  Although  coparceners  make  composition  to  pre-  2in5t.365.. 
sent  by  turns,   this  being  no  more  than  the  law  doth 
appoint,  expresslo  eorum  quce  tacite  insunt  nihil  ope- 

ratur ;  therefore  they  remain  coparceners  of  the  ad- 
vowson, the  inheritance  of  which  is  not  divided. 

32.  Tenants  in  common   of  an  advowson   must  all  Tenants  in 
join  in  presenting  to  the  church.     If  they  present  se-  ^°"^™""' 
verally,  the  ordinary  may  either  admit  or  refuse  the 

clerk  ;  and  where  he  refuses,  he  may  after  six  months' 
present  by  lapse.     But  if  one  tenant  in  common  pre-  2Roir.  Ab.372. 
sents  alone,  and  his  clerk  is  admitted,  this  will  not  put 
the  other  out  of  possession. 

33.  It  is  laid  down  by  Lord  Holt  that  joint  tenants  Effect  of  a 
of  an  advowson  may  make  partition  to  present  by  turns ;  Ep'^sSTrum 
which  will  divide  the  inheritance  aliquaienus,  and  create  TLd^R^a-m, 
separate  rights.     So  that  the  one  shall  present  in  the  ^^^• 

one  turn,  and  the  other  in  the  other ;  which  is  a  suf- 
ficient partition,  for  partition  of  the  profits  is  a  parti- 
tion of  the  thing,  where  the  thing  and  the  profits  is  the 
same.     It  cannot  make  two  advowsons  out  of  one,  but 
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it  can  create  distinct  rights  to  present  in  the  several 
turns.  And  in  this  case  each  of  the  parties  is  said  to 
have  advocationem  medietatis  ecclesice. 

34.  By  the  statute  7  Ann.  c.  18.  s.  2.  it  is  enacted^ 
'^  That  if  coparceners^  or  joint  tenants^  or  tenants  in 
common^  be  seised  of  an  estate  of  inheritance  in  the 
advowson  of  any  church  or  vicarage^  or  other  eccle- 
siastical promotion^  and  a  partition  is  or  shall  be  made 
between  them^  to  present  by  turns^  that  thereupon 
every  one  shall  be  taken  and  adjudged  to  be  seised  of 
his  or  her  separate  part  of  the  advowson^  to  present 
in  his  or  her  turn  ;  as  if  there  be  two^  and  they  make 
such  partition^  each  shall  be  said  to  be  seised^  the  one 
of  the  one  moiety  to  present  in  the  first  turn^  the  other 
of  the  other  moiety  to  present  in  the  second  turn. 
In  like  manner^  if  there  be  three^,  four,  or  more  ;  every 
one  shall  be  said  to  be  seised  of  his  or  her  part^  and  to 
present  in  his  or  her  turn."' 
Mortgagors  35.  Where  a  person  mortgages  an  advowson,  the 

may  nominate,  j^^^^j  j,j^j^^  ^^  present  is  transferred  to  the  mortgagee  ; 

yet  he  cannot  present  a  clerk  of  his  own  choice,  whe- 
Amiiursti;.       thcr  the  advowsou  be  appendant  or  in  gross.    For  since 
?vera°40i.      ^^^^  presentation  is  gratuitous,  and  the  mortgagee  can- 
GuUy  v.^seiby,  ^^^  accouut  for  any  benefit  from  it,  a  court  of  equity 
will  compel  him  to  present  the  nominee  of  the  mort- 
gagor. 
Macifenziet;.        ^^'  ^  petition  was  presented  on  behalf  of  a  mort- 
3  Atk^559       S^&^^^  ^^^^  ^^^  mortgagee  of  a  naked  advowson  might 
accept  of  his  nominee,  and  present  him  upon  an  avoid- 
ance, the  incumbent  being  dead.     It  was  insisted  for 
the  mortgagee,  that  as  there  was  a  large  arrear  of  in- 
terest, he  ought  to  present,  if  any  advantage  accrued 
Gardiner  v.      from  it;  and  the  case  in  Peer  WiUiams  was  cited, 
Wms.*4b4.  '     where  the  plaintiff^s  father,  being  possessed  of  a  ninety- 
nine  years'  term  of  the  advowson  of  Eckington,  made 
a   mortgage  thereof  to   the   defendant,     and    in   the 
mortgage  deed  was  a  covenant,  that  on  every  avoid- 
ance of  the  church,  the  mortgagee   should  present ; 
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in  which  the  Court  gave  no  opinion  ;  but  seemed  to 
indiiie  that  the   mortgagee   had   a  right  to   present. 

Lord  Hardwicke  was  of  opinion  that  the  mortgagor 
ought  to  nominate  ;  and  that  it  was  not  presumed 
any  pecuniary  advantage  was  made  of  a  presentation. 
He  observed  that  these  were  indifferent  securities  :  but 
the  mortgagee  should  have  considered  it  before  he 
lent  his  money  ;  and,  instead  of  bringing  a  bill  of 
foreclosure,  as  he  had  done  in  this  case,  should  have 
prayed  a  sale  of  the  advowson.  The  next  day  he 
mentioned  that  he  was  not  clear  as  to  this  point;  and 
that  he  had  looked  into  the  case  of  Gardiner  v.  Grif- 
fiths, according  to  the  state  of  it  in  the  House  of 
Lords,  where  the  decree  of  Lord  King  was  affirmed, 
and  said  that  was  a  mixed  case  ;  and  that  he  doubted 
himself  whether  a  covenant,  that  the  mortgagee  should 
present,  as  was  the  case  there,  was  not  void ;  being 
a  stipulation  for  something  more  than  the  principal 
and  interest ;  and  the  mortgagee  could  not  account  for 
the  presentation. 

The  question  was  adjourned  for  farther  considera- 
tion to  the  next  day  of  partitions,  when  the  mortgagee 
not  being  able  to  find  any  precedent  in  his  favour, 
gave  up  the  point  of  presenting  ;  and  an  order  was 
made  that  the  mortgagor  should  be  at  liberty  to  pre- 
sent, and  the  mortgagee  was  obhged  to  accept  of  the 
mortgagor's  nominee. 

37.  It  was  formerly  understood  that  where  a  manor.  And  tenants  by 
to  which  an  advowson  was  appendant,  was  extended  chln't.^™^' 
on  a  statute  merchant ;  if  the  church  became  void  dur-  Anmdei  v.  Ep. 
ing  the  cognizee's  estate,  he  might  present  to  it.     But  ow.^49!  ^"^^ 

it  is  to  be  presumed  that  if  a  case  of  this  kind  were  now 
to  arise,  the  cognizor  of  the  statute  would  be  allowed 
to  nominate  a  clerk  to  the  cognizee  ;  by  analogy  to  the 
case  of  a  mortgage. 

38.  It  has  been  held  that  if  a  patron  of  a  church  is  And  bank- 
a  bankrupt,  and  the  church  becomes  void  before  the  wats!  106. 
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advowson  is  sold  under  the  commission^  the  bankrupt 

shall  present,  or  nominate,  to  the  church. 
Whoaredis-        39.  With  respect  to  the  persons  who  are  disabled 
presfnUng.       ^^^^  presenting'  to  a  church,  none  but  natural-born 
Wats,  106.       subjects  can  exercise  this  right.     Therefore  if  an  ahen 

purchases  an  advowson,  and  the  church  becomes  vacant, 

the  crown  shall  have  the  presentation. 

40.  Where  a  person  seised  of  an  advowson  is  outlaw- 
ed, and  the  church  becomes  vacant  while  the  outlawry 
is  in  force,  such  person  is  disabled  from  presenting", 
and  the  avoidance  is  forfeited  to  the  crown. 

41.  By  the  statute  I  Will,  and  Mary,  sess.  1.  c.  26. 
every  person  who  shall  refuse  or  neglect  to  subscribe 
the  declaration  mentioned  in  an  act  of  that  parliament, 
intituled  '^  An  Act  for  the  better  securing  the  Govern- 
ment, by  disarming  Papists  ;"  shall  be  disabled  to  make 
any  presentation  to  a  benefice.  And  the  chancellor  and 
scholar^  of  the  universities  of  Oxford  and  Cambridge 
shall  have  such  presentation,  (a) 

42.  By  the  third  section  of  this  statute,  the  trustees 
of  Roman  Catholics  are  dissabled  from  presenting  to 
any  benefice.  And  by  the  fourth  section,  such  trus- 
tees, by  presenting  without  giving  notice  of  the  avoid- 
ance to  the  vice-chancellor  of  the  university,  to  whom 
the  presentation  shall  belong,  within  three  months 
after  the  avoidance,  become  liable  to  a  penalty  of  500Z. 

43.  By  the  statute  12  Ann.  st.  2.  c.  14.  s.  1.  Roman 
Catholics  are  disabled  from  presenting  to  any  benefice ; 
and  every  such  presentation  is  declared  void  to  all 
intents  and  purposes.  By  the  stat.  11  Geo.  2.  c.  17. 
s.  5.  every  grant  made  of  any  advowson  or  right  of 
presentation,  collation,  nomination,  or  donation  to 
any  benefice,  by  any  person  professing  the  Catholic 
religion,  or  by  any  mortgagee  or  trustee  of  such  per- 

(a)  The  presentation  to  the  livings  situated  south  of  the  Trent 
belong  to  Oxford ;  and  those  situated  north  of  that  river  belong  to 
Cambridge. 
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son^  shall  be  null  and  void  ;  unless  it  be  for  valuable 
consideration  to  a  Protestant  purchaser. 

44.  A  lunatic  cannot  present  to  a  churchy  nor  his  Lunatics. 
committee.     But  the  Lord  Chancellor^  by  virtue  of  the 
general  authority  delegated  to  him  by  the  crown^  pre- 
sents to  all  livings  whereof  lunatics  are  patrons^  what- 
ever the  value  of  them  may  be ;  generally^  however^ 
giving  it  to  one  of  the  family.     Doctor  Woodeson  says  Lect.Voi.  r. 
this  right  was  first  asserted  by  Lord  Talbot^   whose  '*^^- 
example  has  been  followed  by  all  his  successors. 

45.  The  right  of  presentation  to  an  ecclesiastical  be-  Examination 
nefice  is  but  a  limited  trusty  for  the  bishops  are  still  in  °  '^^^^^  • 
law  the  judges  of  the  qualifications  of  those  who  are 
presented  to  them  for  that  purpose.      Patrons  never 

had  the  absolute  disposal  of  their  churches^  upon  their 
own  terms  ;  for  if  they  did  not  present  fit  persons^  within 
the  limited  time^  the  care  of  appointing  a  proper  person 
to  fill  up  the  vacant  benefice  returned  to  the  bishop. 
And  as  the  law  requires  that  the  clerk  presented  be 
idonea  persona,  various  exceptions  may  be  made  to  2  inst.  63i. 
the  character  and  qualifications  of  the  person  presented. 
1.  Concerning  his  person^  if  he  be  under  age^  or  a 
layman.  2  Concerning  his  conversation^  if  it  be  irre« 
gular  or  criminal.  3.  Concerning  his  abihty  and  suf- 
ficiency to  discharge  his  pastoral  duty,  which  belong 
to  the  bishop,  as  the  proper  ecclesiastical  judge;  who 
may  and  ought  to  refuse  the  person  presented,  if  he  be 
not  idonea  persona, 

46.  It  was  resolved  by  the  Court  of  King's  Bench  in  specot's  case, 
S2Eliz.  that  all  such  as  are  sufficient  causes  to  deprive  5^*^p-57. 
an  incumbent,  are  also  sufficient  causes  for  refusal  of  a 
presentee. 

47.  It  is  a  good  cause  of  refusal  of  a  clerk  that  he  2Roii.Ab.356. 
is  simoniacus  in  the  same  presentment;  that  is,  has 

made  a  corrupt  contract  to  be  presented  ;  or  that  he  is 
simoniacus  in  another  benefice. 

48.  When  the  bishop  refuses  without  good  cause,  Wat8.230. 
or  unduly  delays  to  admit  and  institute  a  clerk  to  the 
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churchj  to  which  he  is  presented^  the  clerk  may  have 
his  remedy  against  the  bishop  in  the  ecclesiastical 
court. 

49.  If  the  patron  finds  himself  aggrieved  by  the 
ordinary's  refusal  of  his  clerk,  he  may  have  his  remedy 
by  writ  of  quare  impedit,  in  the  temporal  court ;  and 
in  such  case  the  ordinary  must  shew  the  cause  of  his 
refusal,  specially  and  directly  ;  not  only  that  he  is  a 
schismatic  or  a  heretic,  but  also  the  particular  schis- 
matical  or  heretical  opinions  with  which  he  is  charged 
must  be  set  forth ;  for  the  examination  of  the  bishop 
does  not  finally  conclude  the  plaintiff;  and  without 
shewing  specially,  the  Court  cannot  inquire  and  re- 
solve whether  the  refusal  be  just  or  good.  If  the 
cause  of  refusal  be  spiritual,  the  Court  shall  write 
to  the  metropolitan  to  certify  thereof ;  or  if  the  cause 
be  temporal,  and  sufficient  in  law,  which  the  temporal 
court  shall  decide,  the  same  may  be  traversed,  and  an 
issue  thereupon  joined  and  tried  by  a  jury. 

50.  It  has  been  determined  by  the  House  of  Lords 
that  it  was  a  good  plea  on  the  part  of  a  bishop,  in  a 
quare  impedit,  that  the  presentee  was  a  person  not 
sufficient  or  capable  in  learning  to  have  the  church  ; 
and  that  he  need  not  set  forth  in  what  kind  of  learn- 
ing, or  to  what  degree,  he  was  defective. 

51.  As  it  is  of  the  utmost  importance  to  the  public 
that  ecclesiastical  benefices  should  be  conferred  on 
those  only  whose  learning  and  piety  qualify  them  for 
the  duties  annexed  to  such  offices;  the  law  has  always 
been  extremely  careful  in  watching  over  those  who 
have  advowsons,  lest  they  should  be  influenced^  in  the 
exercise  of  their  right  of  presentation,  by  any  corrupt 
or  improper  motives.  It  has  therefore  been  established 
from  the  earliest  times  that  no  pecuniary  or  other  va- 
luable consideration  ought,  in  any  instance,  to  be  given 
or  received  for  procuring  a  presentation  to  a  church. 
This;  offence  is  called  simony  in  the  canon  law  ;  the 
person  making  a  corrupt  contract  of  this  kind  is  called 
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simoniacus,  and  a  person  thus  presented  to  a  church  is 
said  to  be  simoniace  promotus. 

52.  By  the  statute  31  EUz.  c.  6.  it  is  enacted,  for 
avoiding  of  simony,  that  if  any  patron,  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit,  directly  or  indi- 
rectly, or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurance,  shall  pre- 
sent or  collate  any  person  to  an  ecclesiastical  benefice 
or  dignity,  such  presentation  shall  be  void,  the  pre- 
sentee be  rendered  incapable  of  ever  enjoying  the  same 
benefice,  and  the  crown  shall  present  to  it  for  that 
time  only. 

53.  It  was  formerly  held,  that  if  a  person  who  had  Wats.9ff. 
acquired  a  benefice  by  simony,  enjoyed  it  during  his 

life,  the  king  might  present  after  his  death,  because  the 
church,  notwithstanding  the  institution  and  induction 
of  the  simonist,  remained  void  to  the  king's  present- 
ation, before  his  death ;  and  his  death  could  not  make 
him  incumbent  that  was  none  before,  or  otherwise  alter 
the  case.  But  now,  by  the  statute  1  Will.  &  Mary,  c. 
16.,  it  is  enacted,  that  if  a  person  simoniacally  pre- 
sented shall  die  without  being  convicted  of  such  si- 
mony in  his  lifetime,  such  simoniacal  contract  shall  not 
prejudice  any  innocent  patron  or  clerk  on  pretence  of 
lapse  to  the  crown,  or  otherwise. 

54.  The  first  kind  of  simony  under  the  statute  31  ^^erntatin 
Eliz.  is  where  any  sum  of  money,  gift,  reward,  profit,  ^"^^  money. 
or  benefit,  is  given  or  promised,  directly  or  indirectly, 

for  procuring  a  presentation  to  a  benefice.     And  Lord  3inst.i5ft. 
Coke  observes  that  simony  is  the  more  odious,  because 
it  is  ever  accompanied  with  perjury;  for  the  presentee 
is  sworn  not  to  commit  simony. 

55.  If  a  clerk  seeks  to  obtain  for  money  a  presenta-  Wats.  43. 
tion  to  a  void  church,  though  afterwards  the  patron 
present  him  gratis ^  yet  this  simoniacal  attempt  disables 

him  from  taking  the  benefice ;  being  deemed  an  unfit 
person  to  hold  it,  for  having  at  any  time  been  capable 
of  intending  to  obtain  it  corruptly. 
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idemZ7.  56    If  a  patron  promises  a  clerk  that  in  considera- 

tion of  his  marrying-  his  daug-hter  or  kinswoman  he 
will  present  him  to  a  Hving  when  void,  this  is  a  simoni- 
acal  contract. 

Byrte W.Man-       57    gu^  vvhcrc  A.  covcnantcd  that  B.  his  son  should 

ning,  Cro.  Car. 

lyi^  marry  C.  the  daughter  of  D.,  in  consideration  of  which 

D.  covenanted  to  advance  300Z.  for  his  daughter's  por- 
tion ;  and  A.  covenanted  to  settle  certain  lands  on  his 
son  and  his  intended  wife.     There  were  likewise  cove- 
nants on  the  part  of  A,  for  the  value  of  the  lands,  and 
for  quiet  enjoyment;  and  a  covenant  on  the  part  of  D. 
to  procure  a  certain  benefice  for  B.  on  the  next  avoid- 
ance.    It  was  held  that  this  was  not  a  corrupt  contract, 
it  not  being  a  covenant  in  consideration  of  the  marriage, 
but  a  distinct  and  independant  covenant,  without  any 
apparent  consideration. 
ford^NoJ^  H2"     ^^'  ^  reservation  of  a  profit  to  a  strang^er,  as  an  an- 
nuity to  the  widow  or  son  of  the  last  incumbent,  does 
not  appear  to  be  within  the  statute  SI  EHz.,  though 
Doctor  Watson  doubts  it :  but  it  is  perfectly  clear  that 
a  reservation  of  any  kind  of  profit,  in  favour  of  the  pa- 
tron, is  within  the  statute. 
Hutchinson's        59.  It  was  rcsolvcd  by  all  the  judges,  in  8  Jac.  I., 
loi!'  jd,  74.     that  if  any  should  receive  or  take  money,  fee,  reward, 
Cro.^Eiiz^.^789.  ^^  othcr  profit,  for  any  presentation  to  a  benefice  with 
cure,  although  in  truth  he  which  is  presented  be  not 
knowing  of  it,  yet  the  presentation,  admission,  and  in- 
duction, are  void,  by  the  express  words  of  the  statute 
31  Eliz.,  and  the  king  shall  have  the  presentation  hac 
vice.     For  the  statute  intends  to  inflict  punishment  upon 
the  patron,  as  upon  the  author  of  this  corruption,  by  the 
loss  of  his  presentation ;  and  upon  the  incumbent  who 
came  in  by  such  a  corrupt  patron,  by  the  loss  of  his 
incumbency,  although  that  he  never  knew  of  it.     But 
if  the  presentee  be  not  cognizant  of  the  corruption, 
then  he  shall  not  be  within  the  clause  of  disability  in  the 
same  statute, 
fsid  *  J2^9 "  2*      ^^*  ^"  ^  ^^**^  ^^  ^^^^^  ^^  reverse  a  judgment,  whereby 

Keb.  204.  * 
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•the  king  had  recovered  upon  a  title  of  simony,  which 
waSj  that  a  friend  of  the  clerk  had  agreed  to  give  a  sum 
of  money  to  J.  S.,  who  was  not  the  patron,  to  procure 
the  clerk  to  be  presented  to  a  church,  who  was  pre- 
sented accordingly. 

It  was  assigned  for  error,  that  it  did  not  appear  that 
either  patron  or  clerk  were  acquainted  witli  the  agree- 
ment. But  the  Court  said,  the  clerk  was  simoniace  pro- 
motus.  And  it  was  said  that  Doctor  Duxon  had  en- 
joyed the  church  of  St.  Clements  above  twenty  years  by 
such  a  title  of  the  king's ;  the  presentee  of  the  patron 
being  ousted,  by  reason  of  a  friend's  having  given  money 
to  a  page  of  the  earl  of  Exeter,  to  endeavour  to  procure 
the  presentation;  and  neither  the  earl  nor  the  clerk 
knew  any  thing  of  it. 

61.  The  second  kind  of  simony  is  where  the  n>ht  of  Saie  of  the 

-^  Y  presentation 

presenting  is  sold  at  the  time  when  the  church  is  va-  during  a  va- 
cant.     This  was  also  held  to  be  void  at  common  law, 
because  during  the  vacancy  of  the  church,  the  right  of 
presenting  was  but  a  chose  in  action,  which  could  not 
be  transferred. 

62.  A  patron  of  an  advowson,  the  church  being  void,  ^^^j^^^^^'; 
granted  to    B.  nroximam  presentationem  to    the    said  282  i.  Jenk. 

I  i_     •  .  ,   ,.  ,^7  •  7    7.        Cent.  6.  Case 

Church, jajji  vacantem,  ita  quod  Liceat  B.  nac  vice  ad  die-  u. 
tarn  eeclesiam  presentare.     And  it  was  resolved,  by  all 
the  judges  of  England,  that  the  grant  was  void  ;  for  the 
present  avoidance  was  a  thing  in  action  and  privity, 
and  vested  in  the  person  of  the  grantor. 

63.  A  lease  of  an  advowson,  granted  after  the  church  Benioe,  192. 
became  vacant,  was  adjudged  void,  as  to  the  immediate 
presentation.     And  it  is  said  by  Lord  Hardwicke,  that  Amb.268. 
the  sale  of  an  advowson   during  a  vacancy  was  not 

within  the  statute  of  simony,  as  a  sale  of  the  next  pre- 
sentation was  ;  but  was  void  by  the  common  law. 

64.  In  a  modern  case,  the  Court  of  King's  Bench  re-  Ep.  Lincoln  v. 
solved  that  a  grant  of  a  next  presentation,  or  of  an  Black,  r.  490. 
advowson,  made  after  the  church  was  actually  fallen  3b^.r.i512! 
vacant,  was  a  void  grant,  quoad  the  fallen  vacancy. 
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Lord  Mansfield  and  Mr.  Justice  Wilmot  said,  the  true 
reason  why  a  grant  of  a  fallen  presentation  of  an  advow- 
son, after  avoidance,  is  not  good,  quoad  the  fallen  va- 
cancy, is  the  public  utiHty,  and  the  better  to  guard 
against  simony ;  not  for  the  fictitious  reason  of  its  being 
a  chose  in  action.  And  it  was  held  in  the  same  case,  that 
a  grant  of  a  presentation,  after  institution  of  the  incum- 
bent to  a  second  living  which  vacated  the  first  was  void, 
because  the  church  was  considered  as  vacant  from  the 
time  of  institution. 

65.  If  the  patron  sells  the  fee  simple  of  the  advowson 
after  the  avoidance,  neither  he  nor  his  vendee  can  have 
a  quare  impedit,  because  the  avoidance  makes  it  a  chose 
in  action,  so  that  it  does  not  pass  to  the  grantee ;  and 
the  grantor  has  destroyed  his  action  by  his  conveyance, 
so  none  can  have  it. 

66.  If  a  presentation  be  made  by  a  person  usurping 
the  right  of  patronage,  and  pending  an  action  for 
removing  his  clerk,  who  is  afterwards  removed,  the 
benefice  is  sold  ;  this  is  an  offence  within  the  meaning 
of  the  statute,  for  the  church  was  never  full  of  that 
clerk.  And  if  this  were  allowed,  the  statute  might  be 
eluded  ;  for  it  would  be  only  getting  an  usurper  to  pre- 
sent while  the  church  was  void,  and  then  selling  it. 

67.  Where  a  person  purchased  the  next  presenta- 
tion to  a  benefice,  the  church  being  then  full,  with  an 
intention  to  present  a  particular  person,  a  subsequent 
presentation  of  that  person  was  formerly  deemed  simony. 
But  it  is  now  an  universal  practice  to  purchase  the  next 
presentation  to  a  living,  the  church  being  full;  and 
there  is  no  modern  instance  where  a  presentation  under 
such  circumstances  has  been  questioned. 

68.  It  has  been  several  times  laid  down  that  a  pur- 
chase of  the  next  presentation  to  a  church,  when  the 
incumbent  is  in  a  dying  state,  is  simony  :  but  it  was  de- 
termined, in  the  following  case,  that  a  purchase  of  an 
advowson  in  fee  simple  under  these  circumstances^  was 
not  simony. 
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69.  The  plaintiff  Barrett^  having  notice  that  the  in-  Barratt  v. 

n        ^'     •  1-1  111  11  .  Glubb,  2 

cumbent  of  a  hving  was  on  his  death-bed^  and  that  it  was  Biack.R.  1052. 
uncertain  whether  he  would  live  over  the  night,  pur- 
chased the  advowson  in  fee  of  the  defendant.  The 
incumbent  died  the  next  day,  and  the  purchaser  pre- 
sented his  clerk  upon  that  avoidance.  A  question  was 
referred  by  the  Court  of  Chancery  to  the  Court  of  Com- 
mon Pleas,  whether  the  said  presentation  was  void,  as 
being  on  a  simoniacal  contract. 

Serjeant  Hill  argued  for  the  plaintiff  that  this  was  no 
simony,  being  the  sale  of  an  advowson  in  fee,  before  an 
actual  vacancy ;  that  simony  was  properly  defined  a  pre- 
sentation in  respect  of  reward ;  that  the  statutes  of  si- 
mony being  penal,  and  restrictive  of  the  common  law, 
ought  therefore  to  be  construed  strictly  ;  that  fraud  or 
simony  ought  not  to  be  presumed  or  intended. 

Serjeant  Glyn  for  the  defendants  insisted  that  the 
common  law,  previous  to  any  statute,  took  notice  of 
corrupt  presentations,  as  contracts  ex  turpi  causa  ;  that 
no  profit  was  allowed  to  be  made  of  a  right  of  patron- 
age ;  that  a  purchase  made  with  an  intent  to  present  a 
particular  person  was  simoniacal ;  and  the  laws  against 
simony,  when  they  merely  vacated  the  presentation, 
were  considered  as  remedial,  and  construed  largely  ; 
when  they  inflicted  a  forfeiture,  as  penal,  and  construed 
strictly. 

Lord  Chief  Justice  De  Grey  said,  he  was  not  able  to 
doubt  upon  the  question.  An  advowson  was  a  tempo- 
ral right ;  not  indeed  jus  hahendi,  but  jus  disponendi. 
The  exercise  of  that  right  was  by  presentation.  The 
right  itself  was  a  valuable  right ;  therefore,  an  advowson 
was  held  to  be  assets  in  case  of  hneal  warranty.  It  was 
real  assets  in  the  hands  of  the  heir;  and  the  trustee  or  ^nte,  c.i. 
mortgagee  of  an  advowson  was  bound  to  present  the 
clerk  of  the  cestui  que  trust,  or  mortgagor.  Thus  far 
it  was  a  valuable  right,  and  properly  the  object  of  sale : 
but  the  exercise  of  this  right  was  a  public  trusty  there- 
fore ought  to  be  void  of  any  pecuniary  consideration. 
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either  in  the  patron  or  the  presentee.  It  could  not^  it 
ought  not,  to  produce  any  profit.  It  was  not  vested  in 
a  guardian  in  socage^,  nor  was  he  accountable  for  any 
presentation  made  during  the  infancy  of  his  ward. 

Simony  was  unknown  to  the  common  law^  though 
corrupt  presentation  was.  But  what  was  or  was  not 
simony  depended  on  the  statute  of  31  Eliz.,  which  did 
not  adopt  all  the  wild  notions  of  the  canon  law^  but 
had  defined  it  to  be  a  corrupt  agreement  to  present. 
No  conveyance  of  an  advowson  could  be  affected  by 
that  act,  unless  so  far  as  it  affected  the  immediate  pre- 
sentation ;  therefore  a  sale  of  an  advowson,  the  church 
being  actually  void,  was  simoniacal  and  void  in  respect 
to  the  then  present  vacancy.  But  it  had  never  been 
thought,  that  to  purchase  an  advowson  merely  with  the 
prospect,  however  probable,  that  the  church  would  soon 
become  void,  was  either  corrupt  or  simoniacal;  though 
by  the  common  law,  if  a  clerk  or  a  stranger,  with  the 
privity  of  the  clerk,  contracted  for  the  next  avoidance, 
the  incumbent  being  in  extremis^  it  was  held  to  be  si- 
moniacal. 

The  present  case  was  the  purchase  of  an  advowson 
in  fee.  No  privity  of  the  clerk  appeared.  The  church 
was  not  actually  void,  but  in  great  probability  of  a  va- 
cancy ;  which,  however,  was  by  no  means  equivalent  to 
a  certainty.  He  said  the  judges  would  go  beyond  every 
resolution  of  their  predecessors,  to  determine  this  to  be 
simony.  Suppose  this  had  been  the  purchase  of  a 
manor,  with  the  advowson  appendant,  and  the  incum- 
bent lying  in  extremis,  what  must  be  done  in  the  pre- 
sent case  was  simony.  Must  the  Court  have  declared 
the  appendancy  to  be  severed,  or  that  the  whole 
manor  was  purchased  corruptly,  for  the  sake  of  the 
advowson  ? 

The  other  judges  concurred  ;  and  the  Court  certified 
that  the  presentation  was  not  void,  it  not  appearing  to 
them  to  have  been  made  upon  a  simoniacal  contract. 
Exception.  70.  It  was  formerly  doubted  whether  it  was  simony 
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for  a  clerk  to  purchase  for  himself  the  next  presentia- 
tion  to  a  benefice,  while   it  was  full^  and  to  be  pre- 
sented thereto^  when  it  became  void.     To  put  an  end 
to  this  doubt^  the  statute  12  Ann.  c.  12.  enacts^  ''  That 
if  any  person  shall,  for  money,  reward,  g-ift^  profit,  or 
advantage,  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,   bond,  or  other  assurance,  of  or  for  any 
money,  reward,  gift,  profit,   or  benefit,  directly  or  in- 
directly, in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  take,  procure,   or  accept  the  next 
avoidance  or   presentation  to  any  benefice,   &c.,  and 
shall  be  presented  or  collated   thereupon^  that  every 
such  presentation  or  collation  shall  be  utterly  void  and 
of  no   effect   in   law  ;  and   such   agreement   shall   be 
deemed  to  be  a  simoniacal  contract ;  and  it  shall  be  law- 
ful for  the  queen's  majesty,  her  heirs  and  successors^ 
to  present  or  collate  unto  such  benefice^   &c.  for  that 
dme  or  turn  only.    And  the  person  so  corruptly  taking-, 
procuring,  or  accepting  such  benefice,   &c.  shall,  from 
thenceforth,  be   adjudged  a  disabled  person  to  have 
and  enjoy  the  same,    and  shall  be  subject  to  any  pu- 
nishment, pain,  or  penalty  prescribed  or  inflicted  by  the 
laws  ecclesiastical,  in  like  manner  as  if  such  agreement 
had  been  made  after  such  benefice,   &c.   had  become 
vacant.'* 

71.  It  has  been  doubted  whether  the  purchase  of 
an  advowson  in  fee  by  a  clergyman,  and  a  presentation 
himself  upon   the   death  of  the  incumbent,  be  within 
this  statute.     It  appears,   from   an   opinion  of  the  late 
Mr.  Fearne,  that  he  did  not  consider  such  a  purchase  cases  andOpi- 
as  prohibited  by  that  statute  ;  and  that  a  presentation  "'^^^'^^^ 
by  a   trustee   of  such    a   purchaser,  of  the  purchaser 
himself,  might  be  made.     This  opinion  is  supported 
by  Lord  Chief  Justice  De  Gray's   argument   in   the  ^nte,  §  69. 
case  of  Barret  v.   Glubb,  in  which  he  distinguished 
between   a   purchase    of  the    next  presentation   to    a 
church,   and   a  purchase  of  an  advowson  in  fee  ;  for, 
in  the  first  case,  he  admitted  that  a  purchase  would  be 
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simoniacal,  if  the  incumbent  was  in  extremis  ;  whereas 
in  the  second  case  he  held  it  good. 

72.  An  incumbent  of  a  Hving"  may  resign  it  to  the 
ordinary;  or  if  it  be  a  donative,  to  the  patron,  in  which 
case  it  becomes  vacant. 

73.  A  collateral  condition  cannot  be  annexed  to  a 
resignation,  the  words  being  pure  sponte  absolute  et 
simpliciter,  in  order  to  exclude  all  indirect  bargains, 
not  only  for  money,  but  for  any  other  valuable  con- 
sideration ;  except  it  is  made  for  effecting  an  exchange, 
in  which  case  it  admits  of  this  condition,  viz.  that  the 
exchange  shall  take  full  effect. 

74.  A  resignation  of  a  benefice  is  not  valid  until  it  is 
expressly  accepted  by  the  ordinary,  and  it  has  been 
long  settled  that  the  ordinary  may  refuse  a  resignation. 

75.  By  the  31  Eliz.  c.  6.  s,  8.  it  is  enacted,  that  if 
any  incumbent  of  any  benefice  with  cure  of  souls  shall 
corruptly  resign  or  exchange  the  same,  or  corruptly 
take  for  or  in  respect  of  the  resigning  or  exchanging 
the  same,  directly  or  indirectly,  any  pension,  sum  of 
money,  or  other  benefit  whatsoever  ;  as  well  the  giver 
as  the  taker  of  any  such  pension,  sum  of  money,  or 
other  benefit  corruptly,  shall  lose  double  the  value  of 
the  sum  so  given,  taken,  or  had  ;  half  to  the  queen, 
and  half  to  him  that  shall  sue  for  the  same  in  any  of 
her  majesty's  courts  of  record. 

76.  It  has  been  long  a  common  practice  for  patrons, 
when  they  present  a  clerk  to  a  living,  to  take  a  bond 
from  him  in  a  sum  of  money,  conditioned  either  to 
resign  the  living  in  favour  of  a  particular  person,  as  a 
son,  relation,  or  friend  of  the  patron,  whenever  such 
son,  &c.  becomes  capable  of  taking  the  living,  or  else 
to  resign  generally,  upon  the  request  of  the  patron. 
In  the  first  case  they  are  called  special  bonds  of  resig- 
nation, and  have  always  been  held  valid.  In  the  se- 
cond case  they  are  called  general  bonds  of  resignation  ; 
and  were  never  approved  of  by  the  bishops,  though 
held  to  be  valid  by  the  courts  of  law  and  equity.     But 
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whenever  they  were  used  for  the  purpose  of  obtaining- 
any  pecuniary  advantage  from  the  person   presented,  HUiiardr 
the  Court  of  Chancery  always  interposed  and  granted  stapieton, 

...  .1  ^  1  Ab.  Eq.  86. 

an  injunction  against  them. 

77.  Dr.    Watson    observes   that  general  bonds   of  ^°™p^' ^'^" 

O  cumb.  6'). 

resignation  did  not  find  any  encouragement  from  the 
Court  of  Chancery,  which  reHeved  the  incumbent  ; 
and  would  not  oblige  him  to  resign,  or  to  pay  the 
penalty  of  the  bond,  unless  some  special  cause  were 
shewn  and  made  out  by  the  patron  that  he  was  un- 
quahfied  to  hold  the  living,  or  guilty  of  some  immo- 
rality or  irregularity,  which  was  a  sufficient  cause  of 
deprivation  ;  or  at  least  that  he  was  non-resident,  and 
neglected  his  duty.  But  in  the  following  case  it  was 
determined  by  the  House  of  Lords,  that  where  a 
clerk,  upon  being  presented  to  a  living,  entered  into 
a  general  bond  to  the  patron  to  resign  whenever  the 
patron  should  require  him,  such  bond  was  absolutely 
void. 

78.  The  rectory  of  the  parish  church  of  Woodham  Ep.  London 
Walton,   in  the  diocese  of  London,  becoming  vacant,  2 Bro.Pari. 
Mr.  Fytche,  the  patron,  presented  his  clerk,  the  Rev.  ^^'  ^^^' 
Mr.  Eyre,  to  the  bishop,  for  institution.     The  bishop  oashwoodr. 
being  informed  that  Mr.  Eyre  had  given  his  patron  a  ^?yton,i8Ves, 
bond  in  a  large  penalty,  to  resign  the  said  rectory  at 

any  time  upon  his  request,  and  Mr.  Eyre  acknow- 
ledging that  he  had  given  such  a  bond,  the  bishop 
refused  to  institute  him  to  the  living.  Mr.  Fytche 
brought  a  quare  impedit  against  the  bishop,  to  which 
he  pleaded  two  pleas  : — 1.  That  the  living  was  a  bene- 
fice with  cure  of  souls,  and  that  the  clerk  had  given 
a  bond  to  the  patron  in  the  penalty  of  3,000/.  to 
resign  at  any  time  upon  the  request  of  the  patron  ; 
whereby  the  presentation  became  void  in  law.  2dly, 
That  the  living  was  a  benefice  with  cure  of  souls  ; 
and  that,  for  the  purpose  of  investing*  the  patron  with 
an  undue  inlluence  over  the  clerk,  it  was  agreed  that 
the  clerk  should,  in  consideration  of  the  presentation, 

D  2 
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become  bound  to  the  patron  in  a  bond  as  aforesaid  ; 
which  was  accordingly  done. 

Mr.  Fytche  demurred  to  both  these  pleas.  The 
bishop  having"  joined  in  demurrer^  judgment  was  given 
by  the  Court  of  Common  Pleas  for  the  patron,  and 
affirmed  by  the  Court  of  King's  Bench. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was 
contended  on  the  part  of  the  bishop,  that  although 
there  were  several  adjudged  cases  upon  the  subject 
of  general  bonds  of  resignation,  none  of  them  "had 
arisen  in  the  same  form,  or  between  parties  acting  in 
the  same  capacity,  and  under  circumstances  similar 
to  the  present ;  therefore  they  ought  not  to  be  con- 
sidered as  precedents  by  which  this  case  was  to  be 
determined.  That  the  bishop  or  ordinary  was  autho- 
rized by  law  to  judge  in  the  first  instance  of  the  fit- 
ness or  unfitness  of  the  person  presented  to  him  for 
institution  ;  and  the  appellant  had,  in  this  instance, 
exercised  his  authority  according  to  law.  That  it  was 
in  the  power  of  the  patron,  by  means  of  a  general 
bond,  to  estabHsh  two  modes  of  selling  a  vacant  liv- 
ing, which  was  simony  ;  either  of  which  was  equally 
certain  and  infallible.  1.  The  parties  might  make 
the  penalty  in  the  bond  adequate  to  the  price  of  the 
living.  The  presentee,  when  instituted,  might  refuse 
to  resign,  and  pay  the  penalty  without  any  suit ;  or 
might  make  known  the  execution  of  the  bond,  and 
then  tender  resignation  to  the  bishop ;  which  the 
bishop,  under  those  circumstances,  would  probably 
refuse.  Upon  his  refusal,  the  bond  might  be  put  in 
suit :  and  thus,  also,  by  a  circuity,  the  penalty  might 
be  paid  as   the  price  of  the  living. 

The  second  mode  of  selling  a  living  which  was 
vacant,  through'  the  medium  of  a  general  bond  of  re- 
signation, was  equally  obvious  and  practicable.  The 
penalty  of  the  bond  of  resignation  might  be  made  ex- 
cessive, much  above  the  real  value  of  the  living ;  the 
patron  might,  during  the  incumbency  of  the  presentee. 
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who  executed  the  bond  to  resig-n^  sell  the  next  turn  or 
right   of  presentation  at  an  advanced  price^  and  after 
such  sale  require  the  incumbent  to  resign  in  terms  of 
his  bond.     By  this  means  the  first  presentation  would 
be  fictitious  ;  and  the  sale  of  the  second  presentation^ 
though  made  under  the  pretence  of  selling  a  right  of 
presentation  to  a  full  benefice,  would  in  reality  be  the 
sale  of  a  vacant  living.     That  a  general  bond  to  resign 
put  the  person  who  entered  into  such  bond  under  the 
power  of  the  lay  patron^  instead  of  being  under  the 
authority  of  the  bishop,  to  whom  he  swears  canonical 
obedience  ;  and  whom  by  law  he  was  obhged  to  obey; 
and  was  thus,   contrary  to  good  policy,  creating  an  in- 
fluence which  tended  to  subvert  ecclesiastical  discipline 
and  subordination.     That  general  bonds  of  resignation 
were  contrary  to  law,   by  altering  the  tenure  of  the 
office  of  a  beneficed  clergyman ;    for  every  benefice 
being  an  office  for  life,  the  patron  could  grant  it  only 
for  hfe.    He  could  not  grant  it  for  years^  he  could  not 
grant  it  at  the  will  of  himself,  for  such  grant  in  direct 
terms  would  be  void,  as  contrary  to  the  very  tenure  of  the 
office.    Where  there  was  a  general  bond  of  resignation 
entered  into,  the  same  alteration  of  the  tenure  was  effected 
by  circuity.  The  patron  granted,  and  the  presentee  ac- 
cepted, at  the  will  of  the  patron,  that  benefice,  which  the 
law  intended  to  be  conferred  and  holden  for  life. 

That  although  a  court  of  equity  would  grant  rehef, 
in  case  the  patron  made  an  improper  use  of  a  general 
bond  to  resign  ;  yet,  from  the  extreme  difficulty  of  dis- 
covering the  real   purpose  for  which  it  was  used,  it 
could  seldom  be  possible  to  procure  such  relief;  or  to 
guard,  by  that  means,  against  the  consequences  that 
follow  from  such  bonds  being  tolerated.     The  bad  pur- 
pose not  being  discovered,  could  not  be  prevented  but 
by  a  solemn  decision,  that  general  bonds  of  resig-nation 
were  illegal.      That   a  genera!   bond   of   resignation 
puts  it  in  a  great  measure  in  the  patron's  power  to  con- 
vert a  part  of  the  profits  of  the  living  to  his  own  use# 
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and  absolutely  puts  it  in  the  power  of  patron  and  in- 
cumbent together  to  make  such  partition  of  them  as 
they  can  agree  upon^  whereby  the  revenues  of  the 
church  may  be  alienated  :  and  that  a  general  bond  of 
resignation  was  an  assurance  of  profit  or  benefit  to  the 
patron  ;  and  therefore  contrary  to  the  statute  31  Eliz. 
c.  6.^  and  inconsistent  with  the  oath  of  simony^ 

On  behalf  of  the  defendant  in  error  it  was  said  that 
this  was  a  new  attempt  to  question  the  settled  law  of 
the  land  ;  namely^  whether  a  bond  given  by  the  pre- 
sentee to  the  patron^  with  a  condition  to  resign  upon 
request^  which  was  termed  a  general  resignation  bond^ 
simple  and  unattended  with  any  other  fact  or  circum- 
stance^ was  corrupt,  simoniacal,  and  against  the  statute 
of  Elizabeth.   This  had  been  questioned  and  repeatedly 
determined  in  Westminster  Hall  to  be  legal,  and  not 
simoniacal;  and  it  was  looked  upon   to  be  so  well  set- 
tled and  established,  that  in  Hesketh  v.  Gray,  28  Geo.  2. 
the  Court  would  not  suiter  the  counsel  to  argue  against 
the  vahdity  of  such   a  bond.     But  such  a  bond  might 
be  abused  ;  it  might  be  corrupt,  simoniacal,  and  against 
the  statute  ;  it  might  be  given  upon  a  preceding  sti- 
pulation of  gain,  &c.;  or  after  it  was  innocently  given, 
it  might  be  used  by  the  obligee  for  the  purpose  of  with- 
holding tithes,  or  deriving  some  pecuniary  advantage  to 
himself.     And  if  there  were  only  grounds  to  suspect 
such  practices,  a  bill  might  be  filed  for  a  discovery ; 
and  it  was  admitted  that  when  such  illegal  facts  were 
alleged  and  proved,  such  a  bond  could  not  be  enforced 
in  a  court  of  justice.     But  the  courts  of  justice  never 
interfered   with  possibilities.      They  never  interfered 
but  when  such  abuse  appeared,  and  was  specified  and 
alleged  in  the  pleadings,  in  order  to  be  proved  if  denied. 
That  the  bishop  in  this  case  was  precisely  in  the  same 
predicament  with  the  clerk  in  all  the  other  cases.     He 
had  the  same  advantage  of  filing  a  bill  for  a  discovery 
of  such  illegal  fact,  and  of  pleading  it,  when  he  had  so 
discovered  it ;  and  he  had  it  in  the  present  case. 
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But  the  bond  in  the  present  case  was  a  mere  simple 
resig^nation  bond,  unattended  with  any  such  illegal  cir- 
cumstance ;  every  such  circumstance,  suggested  by  a 
bill  for  a  discovery,  had  been  denied ;  no  such  abuse 
was  specified  in  the  first  plea  ;  and  therefore  the  cause 
therein  alleged  by  the  bishop  was  not  sufficient  for  him 
to  refuse  the  clerk.  That  the  same  reasoning  might  be 
applied  to  the  second  plea, — the  possible  abuse  of  such 
a  bond  ;  viz,  that  he  would  have  acquired,  and  had 
undue  influence,  poiver,  and  controul  over  the  clerk,  if 
he  had  admitted  him  ;  so  also  as  to  the  unfitness  of  the 
clerk.  But  in  order  for  the  courts  to  interfere,  the 
undue  influence  must  have  happened ;  it  must  then  be 
specified  and  afleged  in  the  plea,  in  order  for  the  court 
of  justice  to  interfere  :  the  unfitness  in  like  manner 
must  be  specified  and  alleged,  in  order  to  be  proved. 
But  the  bond  in  the  present  case  was  unattended  with 
any  such  circumstance;  and  therefore  neither  any  un- 
due unfluence  or  unfitness  was  specified  in  the  second 
plea  to  have  attended  the  presentation  ;  consequently 
the  cause  here  afleged  was  not  sufficient  for  the  bishop 
to  refuse  the  clerk. 

As  to  the  propriety  of  specifying  the  unfitness,  it 
might  be  observed  that  the  judgment  of  the  bishop 
was  subject  to  review;  he  could  not  refuse  ad  libitum, 
he  must  assign  his  cause  of  refusal ;  for  every  fact  of 
unfitness  might  be  questioned,  and  tried  in  a  temporal- 
court,  except  literature;  and  that  was  subject  to  the 
review  of  the  metropohtan.  Upon  the  whole,  there 
was  no  fact  afleged  in  the  pleadings  of  iflegal  use  in 
giving  the  bond ;  or  of  undue  influence  or  unfitness 
in  the  clerk  to  be  admitted,  &c.,  besides  the  mere 
naked  giving  of  the  bond  ;  wherefore  it  was  hoped  the 
judgment  of  the  Court  of  King's  Bench  would  be 
affirmed. 

After  hearing  counsel  on  this  case,  several  questions 
were  put  to  the  judges;  seven  of  whom  were  of  opi- 
nion that  the  bond  was  good  and  valid ;  and  the  eighth. 
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(Mr.  Baron  Eyre)  that  it  was  illegal.  A  debate  and 
division  of  the  house  ensued^  when  there  appearing  to 
be  for  reversing  the  judgment  nineteen^  among  whom 
were  all  the  bishops  present,  and  against  it  eighteen  ; 
it  was  ordered  that  the  judgment  given  in  the  Court  of 
30  May,  1783.  King's  Bench,  affirming  a  judgment  given  in  the  Court 
of  Common  Pleas,  should  be  reversed. 

79.  In  consequence  of  this  determination,  general 
bonds  of  resignation  must  now  be  deemed  illegal  and 
void.  But  the  courts  of  law  do  not  seem  disposed  to 
condemn  bonds  of  resignation,  unless  they  are  exactly 
similar  to  that  which  was  held  unlawful  in  the  above 
case;  for  in  a  subsequent  case  the  Court  of  King's 
Bench  held  that  a  bond  by  which  a  clerk  shall  only 
bind  himself  to  the  performance  of  those  duties  which 
the  rules  of  law,  i  id  the  principles  of  morality  require, 
is  valid,  and  will  be  enforced. 
Bagshawv.  80.  A  boud  was  given  by  a  clerk  to  a  patron  to 

^  op  ey,  4  .  .  j.^gj^g  ^^  ^|jg  living,  or  to  resign  if  he  did  not  return 
after  notice ;  and  also  not  to  commit  waste  on  the 
parsonage. 

In  an  action  of  debt  on  this  bond,  the  question  was, 
whether  it  was  valid  or  not. 

Lord  Kenyon. — ''  I  cannot  bring  myself  to  entertain 
a  doubt  on  this  case.  It  has  been  argued  that  the 
patron's  right  of  presentation  is  a  mere  trust;  it  is 
so  to  some  purposes,  but  not  to  all.  It  is  a  trust  cou- 
pled with  an  interest ;  for  it  is  a  subject  of  conveyance 
with  a  valuable  consideration,  which  is  not  the  case  with 
a  naked  trust.  As  soon  as  the  defendant  was  presented 
to  the  living,  he  was  bound  to  take  upon  himself  all  the 
duties  of  an  incumbent,  to  reside  on  the  living,  to  take 
upon  him  the  cure  of  souls,  and  to  keep  the  house  in 
proper  repair.  Now  this  bond  was  entered  into  for  the 
purpose  of  securing  a  performance  of  all  those  duties, 
which  by  law,  and  without  the  bond,  he  was  bound  to 
discharge.  I  avoid  saying  any  thing  respecting  the 
case  of  the  bishop  of  London  v.  Fytche ;   when  that 
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question  comes  again  before  the  House  of  Lords  they 
vvill^  I  have  no  doubt^  review  the  former  decision^  if 
it  should  become  necessary.  It  is  sufficient  for  me^ 
in  deciding"  the  present  case,  to  say,  it  cannot  be  go- 
verned by  that.  For  here  the  plaintiff  does  not  call 
for  the  resignation  of  the  incumbent ;  but  merely  for  a 
performance  of  those  duties,  which  in  morality,  religion, 
and  law,  he  ought  to  do.  I  am  therefore  clearly  of  opi- 
nion that  a  bond  for  the  performance  of  these  duties  is 
not  illegal.*' 

Mr.  Justice  Buller. — ''  I  cannot  find  any  immorality 
or  illegaHty  in  this  bond.  It  is  the  duty  of  an  incum- 
bent to  reside  on  his  living,  and  to  be  regular  in  the 
discharge  of  his  duty.  Now  this  bond  requires  nothing 
more :  it  only  requires  him  to  do  what  the  law  would 
have  compelled  him  to  do  without  it." 

Mr.  Justice  Grose  was  of  the  same  opinion^  and  judg- 
ment was  given  for  the  plaintiff. 

81.  In  a  subsequent  case,  where  a  clerk  had  given  a  partridge  t;. 
bond  to  the  patron  on  the  presentation,  on  condition  to  t^'^'o^'oIq 
reside  on  the  living ;  and  to  resign,  if  the  patron's  son 
became  capable  and  desirous  of  taking  the  living  ;  and 
also  to  keep  the  rectory-house  and  chancel  in  repair : 
The  Court  of  King's  Bench,  in  an  action  of  debt  on  this 
bond,  understanding  that  it  was  intended  to  carry  the 
case  up  to  the  House  of  Lords,  gave  judgment  for  the 
plaintiff,  without  any  argument;  saying,  that  as  this  was 
not  precisely  similar  to  the  case  of  the  bishop  of  Lon- 
don h\  Fytche,  they  were  bound  by  the  established  se- 
ries of  precedents. 

It  does  not  appear  that  this  case  wa»  ever  carried  to 
the  House  of  Lords,  (a) 

(a)  It  would  seem  that  a  bond  to  resign  in  favour  of  a  particular 
person  is  not  simoniacal,  it  not  being  open  to  the  same  objection  as  a 
general  resignation  bond,  Newman  r.  Newman,  4  M»  and  ^.  66. 
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SECTION    1. 

Origin  andjja-  DpRiNG  tlic  fifst  agcs  of  Christianity^  the  clergy  were 
supported  by  the  voluntary  offerings  of  their  flocks  : 
but  this  being-  a  precarious  existence,  the  ecclesiastics 
in  every  country  in  Europe,  in  imitation  of  the  Jewish 
law,  claimed,  and  in  course  of  time  established,  a  right 
to  the  tenth  part  of  all  the  produce  of  lands.  This 
right  appears  to  have  been  fully  admitted  in  England 


(«)  Nothing  more  than  a  general  outline  of  the  law  of  tithes  is  here 
attempted,  and  that  only  as  fur  as  relates  to  lay  impropriators. 
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before  the  Norman  conquest^  and  acquired  the  name 
of  tithe  from  a  Saxon  word  signifying-  tenth. 

2.  Tithes  may  be  described  to  be  a  right  to  the 
tenth  part  of  the  produce  of  lands,  the  stock  upon 
lands,  and  the  personal  industry  of  the  occupiers. 
They  were  originally  a  mere  ecclesiastical  revenue, 
ecclesiastical  persons   only  having  a  capacity  to  take 

them,  and  Ecclesiastical  Courts  only  havins^  cognizance  h  Rep.  13.&, 

n    1  m,  .  ,  ,  11  4  Leon.  47. 

of  them.  1  hey  are  not  considered  as  any  secular  duty, 
or  as  issuing  out  of  land  :  but  in  respect  of  the  persons 
of  the  laity,  in  return  for  the  benefit  they  derived  from 
the  ministry  of  their  spiritual  pastors. 

3.  Tithes  in  their  essence  having  nothing  substantial  Bac.  Abr.  tit, 
or  permanent;-  they  consist  merely  injure^  and  are  only 

a  right.  An  estate  in  tithes  is  no  more  than  a  title  to 
a  share  or  portion  of  the  produce  of  a  certain  tract  of 
land,  after  it  shall  have  been  separated  from  the  gene- 
ral mass.  Before  severance  it  is  wholly  uncertain 
what  the  amount  of  that  share  or  portion  may  be. 
Nay,  its  very  existence  is  precarious,  this  like  its  qua- 
lity depending  upon  the  accidents  of  climate,  season^, 
soil,  cultivation,  and  the  will  and  caprice  of  the  seve- 
ral owners  and  possessors  of  the  land.  If  the  ground 
be  not  sown,  if  the  farm  be  not  stocked,  if  the  fruits  be 
not  gathered,  no  tithe  can  possibly  arise  ;  for  tithe  is 
payable  not  in  respect  of  the  land,  but  of  the  person  ; 
not  being  an  estate  in  the  land,  but  a  right  to  a  cer- 
tain portion  of  its  fruits. 

4.  It  follows  that  a  release  of  all  demands  in  lands 
does  not  operate  as  a  discharge  of  tithes ;  for  as  they 
would  not  pass  under  the  denomination  of  land,  neither 
would  they  be  affected  by  a  release  of  all  claims  arising 
out  of  lands.     Thus  it  was  held  in  42  Edw.  3.  that  a 

,     1,     ,  .  ,  .  1  Rep.  111.  a. 

prior,  parson  imparsonee  sliall  have  tithes   against  his  Parkins  v. 

own    feoffment,  because  he  does  not  claim  them  in  Ei^z.^'ei.'^''* 

respect  of  the  ownership  of  the  land,   or  any  right  or 

title  therein ;  but  as  tithes,  in  respect  that  he  is  parson 

by  collateral  means.     And  in  31  Eliz.  it  was  held  that  stiie  r.  Miiier, 

1  Leon.  300, 
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where  a  parson  leased  all  his  glebe  land  for  years^  with 
all  the  profits  and  commodities  rendering  thirteen  shil- 
lings and  four  pence  pro  omnibus  exactionihus  et  de- 
mandis,  he  was  notwithstanding  entitled  to  the  tithes. 

5.  Tithes  then  are  not  an  object  of  the  senses  :  they 
are  neither  visible  nor  tangible.  Their  produce  may 
indeed  be  seen  and  felt:  but  they  exist  only  in  contem- 
plation of  law ;  from  which  it  follows  that  they  are  incor- 
poreal^ for  the  law  ascribes  corporiety  only  to  those 
objects  which  are  substantial  and  permanent. 

6.  Tithes  are  of  three  kinds^  predial^  mixed^  and  per- 
sonal. Predial  tithes  are  such  as  arise  merely  and  imme- 
diately from  the  vegetable  produce  of  the  land;  because  a 
piece  of  land  being  called  in  the  canon  law  prcBdium,  whe- 
ther it  was  arable^  meadow^  or  pasture^,  the  fruit  or  produce 
thereof  is  called  predial.  Nor  is  any  allowance  made  for 
the  trouble  and  expense  of  raising  any  species  of  vegetable 
which  yields  tithe.  Mixed  tithes  are  those  which  arise 
not  immediately  from  the  profit  of  the  land;  but  from 
the  produce  and  increase  of  animals  nourished  by  the 
land.  Personal  tithes  are  the  profits  which  arise  from 
the  labour  and  industry  of  man^  in  some  trade  or  em- 
ployment; being  the  tenth  of  the  clear  profits,  after 
deducting  all  expenses. 

7.  Tithes  are  again  divided  into  great  and  small. 
Where  the  tithe  of  any  thing  is  magnus  ecclesits  pro- 
ventus,  it  is  reckoned  among  the  great  tithes ;  where  it 
is  parvus  ecclesicd  proventus,  it  is  reckoned  among  the 
small  tithes.  Thus  the  tithes  of  corn,  hay,  and  wood, 
are  great  tithes,  because  they  are  in  general  of  much 
greater  value  than  any  other  species  of  tithes.  The 
predial  tithes  of  other  less  valuable  vegetables,  such  as 
hops,  potatoes,  madder,  woad,  together  with  mixed  and 
personal  tithes,  are  small  tithes. 

8.  It  was  formerly  doubted  whether  the  distinction 
between  great  and  small  tithe*  arose  from  the  nature 
of  the  vegetable,  or  from  the  quantity  of  it  in  any  par- 
ticular parish.     But  it  is  now  settled  that  the  quantity 
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of  any  particular  vegetable  raised  in  a  parish  cannot 
alter  the  nature  of  the  tithe  ;  for  in  that  case,  corn  and 
hay  miglit  in  some  parishes  be  a  small  tithe  ;  and  in  con- 
formity to  this  principle  Lord  Hardvvicke  held,  that  the  Smith i.Wyatt, 

.  1         ^  ,  ,  .  .  .        ,       Gwill.  777. 

tithe  of  potatoes,  though  sown  m  great  quantities  m 
common  fields,  was  a  small  tithe. 

9.  This  doctrine  has  been  confirmed  by  a  determina-  simmsw.Ben- 
tion  of  Lord  Henley,  who  held  that  tithes  are  by  law  Pari!  Ca.  29. 
denominated  and  adjudged  to  be  great  or  small  accord-  ^  ^^^"382. 
ing  to  the  nature  of  the  vegetable ;  not  from  the  mode 

of  cultivation,  or  the  use  to  which  it  was  apphed. 

10.  Predial  tithes,  consistino- of  the  immediate  pro-  How  and  when 

due. 

duce  of  the  land^  are  due  of  common  right,  it  being*  a  nRep.  15.  a. 
principle  of  law  that  all  lands  ought  to  pay  tithes.     But 
mixed  and   personal  tithes    are  only  due  by  custom; 
therefore,  unless  they  have  been  usually  paid,  they  are 
not  demandable. 

11.  It  was  formerly  held  that  tithes  were  only  pay- 
able of  such  things  as  yield  an  annual  increase :  but 
this  rule  has  been  deviated  from,  in  the  case  of  some 
vegetables,  which  produce  a  crop  only  every  second  or 
third  year;  and  in  the  case  of  underwood  or  coppice^ 
which  is  only  cut  once  in  seven  or  ten  years. 

12.  It  was  also  formerly  held  that  tithe  was  only  due  2inst.  65i. 
once  in  the  same  year :  but  it  has  been  determined  in  ^"^^'  ^^'  ^^^' 
two  modern  cases,  that  if  divers  crops  are  grown  on  the 

same  land,  in  the  same  year^  tithe  is  payable  of  each  of 
them. 

13.  It  has  also  been  resolved  in  several  cases,  that  2GwU1.562. 
no  tithe  is  due  of  that  which  produces  another  titheable 
substance :  but  this  rule  has  also  been  deviated  from  in 
modern  times. 

14.  With  respect  to  predial  tithes,  it  is  a  general  Predial  tithes, 
rule,  quod  quicquid  oritur  ex  prtedio  ejusdem  sunt  pne-  ^  Gwiii.429. 
diales.     Of  these  predial  tithes,  some  are  fructus  na- 
turales,  which  grow  naturally^  without  the  industry  or 

labour  of  man,  as  grass,  &c.  and  others  a.Ye  fructus  ar- 
tijiciales  vel  indusiriales,  to  the  growth  of  which  indus- 
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try  and  labour  are  requisite,  as  corn,  &c.     The  tithes  of 
these  are  called  decimce  prov ententes,  and  decimcB  Jixce , 
because  they  arise  exfructibus  stirpis  in  terrajixce. 
Cornandother       15    Cq^  is  a  predial  tithe,  of  which  the  tenth  cock, 

grain. 

shock,  or  sheaf  is  due  to  the  parson,  where  the  custom 
2  Inst.  651.       of  the  place  is  not  otherwise.     But  no  tithe  is  due  for 
Gwiii.  477.562.  the  rakiugs  of  corn  involuntarily  scattered,  unless  where 
the  rakings  are  of  great  value,  or  are  left  on  the  land, 
covinously,  in  which  cases  tithe  is  payable  for  them. 
Gwiii.477.  16.    It  is  laid   down   that  no   tithe    is   payable   for 

stubble : — 1st,  Because  the  corn  is  titheable,  which  is 
the  principal,  and  the  stubble  is  of  no  value  ;  2d,  Be- 
cause, in  the  case  of  stubble,  there  is  no  second  renew- 
id.  1438.  ing.       And  in   a   subsequent   case,   it  was   held   that 

stubble  used  partly  for  fodder,  and  partly  for  manure, 
was  not  titheable ;  the  whole  of  it  being-  used  in  hus- 
bandry.    But  that  this  did  not  extend  to  a  farmer,  who 
left  an  unusual  quantity  of  stubble,  in  order  to  make  a 
fraudulent  profit  of  it. 
Austin  i..Ni-         17.  Every  other  species  of  grain,   such  as   beans, 
6i5.^^Nichoias  pcas,  &c..  Cultivated  for  sale,  are  titheable ;  and  whe- 
w^Eihot, Bunb.  ^1^^^,  ^1^^^  ^^^  g^|.^  drilled,  sown,  or  planted  in  rows,  in  a 

garden -like  manner,  they  are  small  tithes :  but  in  some 
cases  peas  and  beans  have  been  considered  as  a  great 
tithe. 
Hay.  18.  Hay  is  subject  to  the  payment  of  tithe,  notwith- 

standing that  beasts  of  the  plough  or  pail,  or  sheep,  are 
fed  therewith.     It  was  also  formerly  held  that  ^  right 
to  the  tithe  of  hay  accrued  upon  the   mowing  of  the 
grass,  and  that  the  application  of  it,  either  while  it  was 
in  grass ;  or  after  it  was  made  into  hay,  to  the  feeding 
Crawley  v.       of  bcasts  of  the  plough  or  pail,  did  not  take  away  the 
^br"645.^Coi'-  right  to  tithc.     But  it   has  been  held  in   subsequent 
Anst^si^^^^'   cases  that  if  a  person  cuts  grass,  and  while  it  is  in  the 
swarth  carries  it  and  feeds  his  plough  cattle  therewith, 
not  having  sufficient  sustenance  for  them  otherwise,  no 
tithe  is  due  thereof. 
.    19.  It  is' laid  down   in  several    cases   that  tithe  is 


Cro.  Jac.  47. 
9  Vin.  Ab.  13. 
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not  due  of  aftermath,  because  it  was  formerly  held, 
that  tithe  could  only  be  due  once  in  the  same  year, 
from  the  same  o^round.     But  in   33  Cha.  2.  the  Court  Margettsr. 

^_,-  ^  ^         .    .  .  ^  .,,      Butcher, 

of  Exchequer  was  or  opinion  that,  or  common  right,  cwiii.  531. 
tithes  of  aftermath,  or  of  the  after-crop  of  grass  mowed, 
there  being  no  prescription  or  custom  against  or  in 
discharge  of  the  same,  ought  to  be  paid.  And  Doctor 
Burn  says,  the  modern  determinations  have  been  that 
the  aftermath  of  meadow  is  part  of  the  increase  of 
the  same  year,  and  consequently  titheable. 

20.  Clover,  saintfoin,  and  ryegrass,  being  considered  WaiUsr.Pain, 
as  a  species  of  hay,  are  titheable.     A  second  crop  of    ^^  ' 
clover  is  also  titheable,  as  well  as  the  first ;  and  the 

tithe  of  this  kind  of  hay  belongs  to  the  person  entitled 
to  that  of  common  hay,  and  is  therefore  a  g-reat  tithe. 
Tares  and  vetches  are  also  titheable,  unless  they  are  Bunb.  279. 
cut  green,  and  given  as  food  to  milch  kine,  and  horses  1504.* 
employed  in  husbandry. 

21.  By  the  stat.  45  Edw.  3.  c.  3.   it  was  enacted  that  Underwood. 
great  or  grosse  wood  of  the  age   of  twenty,  thirty,  or 

forty  years,  or  upwards,  should  not  be  titheable  :  but 
that  si/ha  ccedua,  or  underwood,  should  be  titheable. 
Lord  Coke  says  two  doubts  arose  on  the  construction  2inst.  b'42. 
of  this  act ;  first,  what  should  be  said  great  wood,  to 
which  the  answer  was,  that  in  this  act  the  word  grosse 
signified  such  wood  as  had  been,  or  was,  either  by  the 
common  law,  or  custom  of  the  country,  timber  ;  for  the  Tit.  3.  c.  2. 
act  did  not  extend  to  other  woods,  that  had  not  been, 
or  would  not  serve  for  timber,  though  they  were  of  the 
greatness  or  bigness  of  timber.  So  that  oak,  ash,  and 
elm,  were  included  within  the  words  g^reat  wood ;  and 
so  was  beech,  horsebuck,  and  hornbeam  ;  because  they 
served  for  building  or  reparation  of  houses,  mills,  cot- 
tages, &c.  contrary  to  the  opinion  of  Plowden  470., 
which  the  Court,  upon  deliberate  advice,  held  not  to  2  inst.  643. 
be  law.  Secondly,  of  what  age  those  grosse  or  timber 
trees  should  be  ;  the  statute  resolved  this  doubt  in  these 
words  : — ''  Great  wood  of  the  age  of  twenty  years  or 
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upwards.**  Which  point  was  also    declaratory  of   the 
common  law. 

22.  Tithe  is  in  general  due  of  beech,  birch,  hazel, 
willow,  sallow,  alder,  maple,  and  white  thorn  trees, 
and  of  all  fruit  trees,  of  whatever  age  they  are  ;  be- 
cause the  wood  of  these  trees  is  not  usually  employed 
as  timber.  But  if  any  of  these  trees  have  been  used 
as  timber,  they  are  not  titheable. 

23.  In  a  case  where  tithe  was  demanded  of  beech 
of  above  twenty  years'  growth.  Lord  Hardwicke  said, 
this  depended  on  the  question  of  fact,  whether  beech 
was  timber  by  the  custom  of  the  country;  and  that 
the  issue  should  be  whether,  by  the  custom,  beech 
growing  within  the  parish  of  M.  were,  and  had  used 
to  be  deemed  timber. 

24.  It  is  said  by  Lord  Coke,  that  no  tithes  shall 
be  paid  of  si/lva  ccedua  employed  in  hedging,  or  for 
fuel,  or  for  maintenance  of  the  plough  or  pail.  In  a 
subsequent  case  it  was  determined,  that  where  a  per- 
son cut  down  underwood,  for  the  purpose  of  fencing 
his  own  corn,  it  was  not  titheable.  But  a  custom 
that  underwood  cut  and  used  for  fencing  of  com  gene- 
rally, whereof  tithes  were  payable,  and  not  sold  or 
otherwise  disposed  of,  should  be  discharged  from  the 
payment  of  tithes,  was  held  void. 

25.  This  doctrine  has  however  been  contradicted 
in  a  case  where,  on  a  bill  brought  for  tithes  of  wood, 
the  defendant  said  he  felled  yearly,  at  ten  years'  growth, 
five  acres  of  wood,  worth  twenty-five  shillings  an  acre, 
which  he  used  in  mending  his  hedges,  and  upon  his  land; 
so  was  of  no  profit  to  him.     But  decreed  to  account. 

26.  Oak  wood  of  more  than  twenty  years'  standing, 
not  growing  from  acorns,  but  from  old  stools,  which 
belonged  originally  to  trees  which  had  stood  more  than 
twenty  years,  were  held  not  to  be  so  clearly  entitled 
by  stat.  45  Edw.  3.  c.  3.  to  exemption  from  tithe,  as  to 
make  a  verdict  which  subjected  them  to  tithe  a  wrong 
verdict. 
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27.  Tithe  is  not  due  of  sylva  cadua  used  in  making  Anon.  GouM. 
or  repairing-  carts  or  ploughs,  to  be  employed  in  hus- 
bandry,  in   the   parish  wherein  the  wood   grew  ;  be- 
cause by  the  use   of  carts  and  ploughs   the   tithe   of 

other  thin2:s  is  increased. 

28.  If  the  tithe  of  hops  and  the  tithe  of  wood  are  Anon.  Bunb. 
both  due  to  the  same  person,  tithe  is  not  due  of  sylva 

ccedua  used  in  poling  the  hops  ;  because  the  tithe  of 
the  hops  is  increased  by  the  use  of  the  poles. 

29.  By  the  common  law,  tithe  is  payable  of  wood  Gwiu.  828. 
employed  in  the  house  for  fuel :  but  there  may  be  a  ' 
custom,  that  it  is  not  titheable. 

30.  Where  trees  are  considered  as  timber,    either  Waiton 
by  common  law,  or  by  custom,   no  tithes   are  to  be  GwiiL327. 
paid  of  the  lops  or  tops  of  such  trees,   for  whatever 

use  they  are  cut ;  with  this  exception,  that  in  certain 
peculiar  cases,  where  a  fraud  is  actually  attempted^ 
or  from  necessity  to  avoid  frauds  they  may  be  tithea- 
able. 

31.  Hemp  and  flax  are  titheable  :  but^  to  encourage  Hemp,  flax, 
the  g-rowth  of  these  articles,  it  is  enacted  by  the  stat.  *°  "^ 
11  &  12  Will.  3.  c.  16.  that  every  person  who  shall  sow 

any  hemp  or  flax  shall  pay  to  the  parson,  vicar,  or  im- 
propriator yearly,  the  sum  of  five  shillings,  and  no  more, 
for  every  acre  of  hemp  and  flax  so  sown,  befure  the 
same  is  carried  off  the  ground.  Madder  is  titheable  in 
the  same  manner. 

32.  Hops  are  titheable,  and  accounted  among  small  Hops. 
tithes:  the  tenth  of  this  vegetable  is  to  be  paid  after  seyl'sBro.  * 
they  are  picked,  and  before  they  are  dried.  ^^"^^  ^^'  ^'^^' 

SS.  Turnips  are  also  titheable  when  severed ;  though  Turnips. 
there  be  more  crops  than  one  in  the  year.  Thus,  in  a  ^^^^^^•^^'* 
bill  for  tithe  of  turnips,  the  defendant  insisted  that  no 
tithe  was  due  for  turnips  sown  after  corn  the  same  year; 
and  that  he  ought  not  to  pay  tithe  for  any  crop  or  profit 
of  arable  land,  the  same  year  that  the  parson  received 
tithe-corn  from  the  same  ground:  but  the  tithe  was 
decreed. 
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34.  All  garden  plants  and  herbs,  such  as  cabbage, 
parsley,  sage,  &c.  are  titheable  ;  and  the  same  is  a  small 
tithe.  But  most  commonly  a  sum  of  money  is  payable 
in  lieu  of  tithe  of  gardens,  either  by  custom,  or  by 
agreement.  All  fruits  of  trees  are  also  titheable  ;  and 
the  tithe  to  be  paid  when  they  are  gathered.  If  they 
are  stolen,  the  parson,  as  well  as  the  owner,  must  bear 
the  loss.  But  if  the  owner  suffers  a  stranger  to  take 
his  fruit,  the  tithe  shall  be  answered. 

35.  A  claim  was  made  in  the  year  1780,  by  the 
vicar  of  Kensington,  to  the  tithe  of  hot-house  plants. 
The  Court  of  Exchequer  was  of  opinion  that  they 
were  titheable  ;  on  an  appeal  to  the  House  of  Lords, 
the  case  went  off  on  another  point.  It  has,  however, 
been  determined  by  the  Court  of  Exchequer,  in  a 
subsequent  case,  that  hot-house  plants  are  not  tithe- 
able. 

36.  The  profits  arising  from  the  agistment  or  pas- 
turage of  cattle  are  titheable  of  common  right ;  be- 
cause the  grass  eaten  by  such  cattle  is  titheable,  and 
must  have  paid  tithe,  if  cut  when  full  grown.  It  is 
predial,  because  it  arises  immediately  from  the  land. 
And  in  a  modern  case  it  was  held  to  be  a  small  tithe. 

37-  Agistment  tithe  is  only  payable  for  dry  or  barren 
cattle,  that  otherwise  yield  no  profit  to  the  parson;  and 
not  for  cattle  which  are  kept  for  the  plough  or  pail,  in 
the  same  parish ;  because  the  parson  has  tithe  for  them 
in  another  way. 

38.  Agistment  tithe  is  not  payable  for  horses  kept 
for  husbandry,  saddle-horses,  coach -horses,  or  other 
horses  used  merely  for  pleasure.  But  where  coach- 
horses  were  used  in  carrying  coals  and  manure  into 
another  parish,  an  agistment  tithe  was  held  to  be  pay- 
able for  them. 

39.  Meadow  grounds,  which  have  paid  tithe  of  hay 
are  not  afterwards  liable  to  an  agistment  tithe. 

40.  Agistment  tithe  is  payable  by  the  occupier  of 
the  ground,  not  by  the  owner  of  the  cattle ;  and  as 
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this  tithe  cannot  be  taken  in  kind^  the  person   entitled  Bum.  Vol.  in. 
to  it  can  only  receive  what  it  is  valued  at,  according 
to  the  price  paid  for  the  keeping  of  different  beasts. 

41.  An   ao^istment   tithe   was   held   to   be   due   for  Crowr. 

r.  ,  ,       ,  Stodart, 

turnips  sown  alter  corn,  and   not  severed,   but  eaten  3  Bum,  465. 
by  unprofitable  cattle  ;  though   it  was  urged  to  be  an     ^^'^^*  ^^' 
improvement  of  the  land,    and   that   the   parson    had 
the  benefit  of  it  in  the  next  year. 

42.  Mixed  tithes  consist  of  the  tenth  of  the  young  Mixed  tithes. 
cattle  bred  in  the  parish  ;  such  as  calves,  lambs,  pigs, 

&c.  :  and  the  time  of  payment  of  these  is,  when  the 
animals  are  weaned,  and  able  to  live  without  the  dam  ; 
unless  the  custom  of  the  place  be  otherwise. 

43.  The  wool  of  sheep  and  lambs  is  another  mixed  3  Bum.  468. 
tithe  ;  and  is,  de  jure,  due  at  the  time  it  is  clipped  : 

but  by  prescription  it  may  be  set  out  altogether  at 
another  time. 

44.  Milk  and  cheese  are  titheable.     But  where  tithe  idem,A7Q. 
milk  is  paid  in  kind,  no  tithe  cheese  is  due  ;  and  where 

tithe  cheese  is  paid  in  kind,  no  tithe  milk  is  due. 

45.  By  the  stat.  2  &  3  Edw.  6.  c.  13.  it  is  enacted,  l^^^^^""^ 
that  every  person  exercising  merchandise,  bargaining 

and  selling,  cloathing,  handicraft,  or  other  art  or  fa- 
culty, who  had,  within  forty  years  preceding,  paid  per- 
sonal tithes,  should  pay  for  his  personal  tithes  the  tenth 
part  of  his  clear  gains ;  his  charges  and  expenses,  ac- 
cording to  his  estate,  condition,  or  degree,  to  be  therein 
abated,  allowed,  and  deducted. 

46.  It  was  formerly  held   that,  in  consequence  of  5^^";^^% 
this  statute,  the  fees  of  a  lawyer,  physician,  attorney,  111.474, 
and  a  man's  salary,  were  titheable.     But  Doctor  Burn  p.  Ca.  446,7. 
observes,  that  personal  tithes  are  now  scarce  any  where 

paid,  except  for  mills,  and  fish  caught  in  the  sea.  what  things 

47.  There  are  several  things  which  are  not  titheable  ^^^^\q^\  iLt!" 
of  common  right,  though  in  some  places  they  are  tithe-  ^^^* 

able  by  custom.  Thus  no  tithes  are  payable  for  quarries 
of  stone  or  slate  ;  nor  for  mines  of  tin,  lead,  coal,  limQ. 

e2. 
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chalk,  marl,  or  the  like  ;  for  these  are  the  substance  of 
the  earth,  and  not  an  annual  produce. 

Wats.  c.  46.  .  48.  Houses  are  not  titheable  at  common  law,  for  the 
same  reason.  But  by  custom  tithe  is,  in  some  towns, 
due  for  houses,  in  proportion  to  the  rent  reserved  for 

Bunb.  102.       them.     And  in  the  city  of  London  tithes  are  payable 

^^^-  for  houses  by  act  of  parliament. 

49.  Forest  lands  are  not  titheable,  provided  they  are 

3  Burn.  393.  in  the  hauds  of  the  kin^  or  his  lessee.  But  if  a  forest 
is  disafforested,  and  within  any  parish,  the  lands  then 
become  titheable. 

ainst.655.  50.  By  the  statute  2  &  3Edw.  6.  c.  16.  all  barren 

heath  and  waste  ground  which  is  improved,  and  con- 
verted into  arable  or  meadow,  shall  not  pay  tithes  for 
seven  years  after  such  improvement,  {a) 

/d.  651.  51.  No  tithe  is  due  at  common  law  for  animals  that 

aveferce  naturce  ;  such  as  deer,  rabbits,  &c.     But,  by 

Gwiii.427.840.  ^hc  custom  of  many  places,  some  animals  of  this  kind 
are  titheable. 

To  whom  52.  Before  the  council  of  Lateran,  which  was  held 

abie?*^^^*^  in  the  year  1180,  every  person  was  at  liberty  to  pay 
his  tithes  to  whatever  church  or  monastery  he  pleased  ; 
or  he  might  pay  them  into  the  hands  of  the  bishop, 
who  distributed  the  revenues  of  his  church  among  his 
diocesan  clergy.  But  when  dioceses  were  divided  into 
parishes,  th«  tithes  of  each  parish  were  allotted  to  its 
own  particular  minister,  first  by  common  consent,  or 
appointment  of  the  lord  of  the  manor,  and  afterwards 
by  law. 

Rectors  or  53.  The  tithcs  of  each  parish  are  therefore  of  com- 

parsons.  ink 

mon  riffht  due  to  the  rector  or  parson  thereof.     And 

1  Inst.  300  a.       r        ^  r?  ^  ,  . 

Lord  Coke  says,  that  persona  tmpersonata,  parson  im- 
parsonee,  is  the  rector  that  is  in  possession  of  the  church 
parochial,  y^re  ecclesice. 

(a)  Land  which  is  of  a  good  natural  quality  shall  pay  tithe  imme. 
diately  notwithstanding  this  statute,  although  the  expense  of  bringing 
it  into  cultivation  exceeds  the  return  in  the  several  first  years.  War- 
wick x>.  Collins,  6  M.  and  S.  166. 
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54.  When  the  practice  of  appropriating  the  advow-  vkars. 
sons  of  rectories  or  parsonages  to  monasteries  was  in-  Law,60. 
troduced  ;  the  monks  usually  deputed  one  of  their  own 

body  to  perform  divine  service  and  other  necessary 
duties  in  those  parishes^  of  which  the  society  were  rec- 
tors ;  who  were  called  vicars.  But  by  several  statutes  it  ^ 
was  ordered  that  such  vicars  should  be  secular  priests, 
and  sufficiently  endowed,  at  the  discretion  of  the  or- 
dinary. The  endowments  were  usually  of  the  small 
tithes,  the  greater  tithes  being  still  reserved  to  the 
monastery ;  from  whence  arose  a  new  division  of  tithes 
into  rectorial  and  vicarial. 

55.  The  rector  or  parson  is  prima  facie  entitled  to  ^^^?  ^'owiii. 
all   the   tithes   of  the   parish  ;    therefore   payment   of  226. 
tithes  to  the  rector  is  a  sufficient  discharge  against  the 

vicar ;  because  all  tithes  of  common  right  belong  to 
the  rector,  and  the  vicarage  is  derived  out  of  the 
parsonage.  So  that  no  tithes  belong  de  jure  to  the 
vicar,  but  only  on  an  endowment,  or  by  prescription^ 
which  ought  to  be  shewn  on  the  part  of  the  vicar ; 
and  the  Court  cannot  intend  it ;  for  the  vicarage  is  a 
diminution  or  impairing  of  the  parsonage,  of  which  the 
Court  will  not  take  notice,  unless  the  parties  shew  it. 

56.  Where  the  vicar  produces  an  endowment,  then  Awdrytr, 

...  ^     ,  .          .  1         rrti  'A    Smalleombe, 

the  situation  or  the  parties  is  reversed.  The  prima  GwHI.  1526. 
facie  title  to  the  extent  of  that  endowment  is  in  favour 
of  the  vicar ;  and  if  the  rector  would  claim  any  of 
the  articles  comprehended  within  the  terms  of  it,  the 
onus  probandi  is  thrown  upon  him.  In  this  case  it  is 
incumbent  on  the  rector  to  give  such  clear  and  co- 
gent evidence  of  an  usage  in  the  parish  in  his  favour, 
with  respect  to  the  articles  he  would  insist  upon,  as 
shall  narrow  the  terms  of  the  endowment,  and  induce  a 
presumption  that  the  parties  interested  in  the  tithes  had 
come  to  a  new  agreement :  that  some  different  arrange- 
ment had  been  made  with  respect  to  the  distribution 
of  the  tithes,  between  the  date  of  the  endowment,  and 
the  disabling   statute  of  Queen  Elizabeth. 
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Bunb.  74. 


Idem, 


Portionists. 
2  Rep.  44  b. 
2  Inst.  641. 


The  King. 
2  Rep.  44  a. 
2  Inst.  64;. 


Lords  of 
manors. 
2  Rep.  45  fl. 
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57.  It  has  been  determined  that  if  a  vicar  hath 
for  a  long  time  used  to  take  particular  tithes  or  pro- 
fits^ he  shall  not  lose  them  because  the  original  endow- 
ment is  produced^  and  they  are  not  there.  For  every 
bishop  having-  an  indisputable  right  to  augment  vi- 
carageSj  as  there  was  occasion  ;  and  this  whether  such 
right  was  reserved  in  the  endowment  or  not ;  the  law 
will  therefore  presume  that  this  addition  was  made  by 
way  of  augmentation. 

58.  The  loss  of  the  original  endowment  is  supplied 
by  prescription  ;  that  is^  if  the  vicar  hath  enjoyed  any 
particular  tithe  for  a  long  time^  the  law  will  presume 
that  he  was  legally  endowed  of  it ;  for  the  same  rea- 
son that  it  presumes  some  tithes  might  have  been 
added  by  way  of  augmentation^  which  were  not  in  the 
original  endowment. 

59.  It  sometimes  happens  that  one  person  has  a  cer- 
tain part  of  the  tithes  within  the  parish  of  another, 
which  is  called  a  portion  of  tithes  ;  and  the  person  en- 
titled to  it  is  called  a  portionist.  These  portions  are  sup- 
posed to  be  prior  to  the  council  of  Lateran^  when  it  was 
lawful  for  every  person  to  distribute  his  tithes,  or  any 
portion  thereof,  to  whatever  church  he  pleased.  And 
a  portion  of  tithes  does  not  become  extinct  by  vesting 
in  the  same  hands  with  the  rectory. 

60.  In  those  places  which  are  not  within  any  parish, 
as  in  forests  and  the  Hke,  the  King  is  entitled  to  the 
tithes,  because  he  is  not  a  mere  layman,  but  persona 
mixta.  This  point  was  resolved  in  parliament,  5  Edw.  3. 
in  a  suit  between  the  Crown  and  the  Bishop  of  CarHsle, 
who  claimed  the  tithes  of  the  forest  of  Inglewood. 

61.  Lords  of  manors  may  be  entitled  to  the  tithes  of 
the  manor,  by  prescription.  For  in  such  case  it  will  be 
supposed  that  the  lord  was  seised  of  all  the  lands  com- 
prised within  the  manor,  before  the  tenancies  were  de- 
rived thereout;  and  then,  by  composition  or  other  law- 
ful means,  the  lord  acquired  the  tithes,  paying  a  certain 
pension  to  the  parson. 
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62.  When  the  monasteries  were  dissolved  by  King  Lay  impropri- 
Henry  VIII.,  the  appropriation  of  the  several  benefices 

which  belonged  to  them  would  by  the  rules  of  the 
common  law  have  ceased ;  and  they  would  have  become 
disappropriated,  had  not  a  clause  been  inserted  in  ail 
the  statutes,  by  which  the  monasteries  were  given  to 
the  crown ;  to  vest  such  appropriated  benefices  in  the 
King,  in  as  ample  a  manner  as  the  monasteries  had  held 
them,  at  the  time  of  their  dissolution. 

63.  Almost  all  these  appropriated  benefices  have  been 
granted  by  the  crown  to  lay  persons ;  and  are  now  held 
by  their  descendants,  or  by  those  who  have  purchased 
them  from  such  grantees  or  their  descendants.  These 
are  called  lay  impropriators. 

64.  The  grants  made  by  the  crown  of  this  kind  of  3  Saik.  377. 
property  are  either  of  a  rectory  or  parsonage,  which 
comprises  the  parish  church  with  all  its  rights,  glebes^ 

tithes,   and  other  profits   whatsoever;  or  else  of  the 
tithes  of  a  particular  tract  of  land. 

65.  Where  a   portion  of  tithes  was  vested   in  the  Wats.  509. 
crown,  and  afterwards  granted  to  a  layman,  he  acquired 

the  same  right  to  it  as  the  spiritual  person  in  whom  it 

was  orio^inally  vested.  Portions  of  tithes  were  also  some-  Oxendenr. 

11  1 .     .  .  ,  Skinner,  infra. 

times  granted  by  religious  corporations  to  laymen,  to 
whom  they  now  belong  under  that  title. 

66.  By  the  statute  32  Hen.  8.  c.  7.  s.  7.  it  is  enacted,  i^"st- 1*9«- 
that  all  persons  having  any  estate  of  inheritance,  free- 
hold, term,  right,  or  interest,  of,  in,  or  to  any  parsonage,  Tayio?,^2Bro. 
vicarage,  portion,  pension,  tithes,   oblations,  or  other  ^^^^•^*-^^2. 
ecclesiastical  or  spiritual  profits,  which  were  or  should 

be  made  temporal,  shall  have  the  same  remedies  for  re- 
covery thereof,  as  for  lands  and  tenements. 

67.  With  respect  to  the  estate  which  lay  impropriators  ^^^«t  estate 

1  1         r.   ,         .  .        •   1  1  1  .        thevniay  have. 

are  capable  or  having  in  tithes,  they  may  be  tenants  m  1  inst.  159  a. 
fee  simple,  fee  tail,  for  fife,  or  years.     Husbands  may 
be  tenants  by  the  curtesy,   and  widows  endowed   of 
them.  They  are  accounted  assets  for  payment  of  debts^ 
and  have  all  other  incidents  belonging  to  temporal  in- 


m  Title  XXII.  Tithes.  §  68—70. 

heritances.     An  estate  in  tithes  may  be  held  in  joint 

.   tenancy^  coparcenary^  or  in  common ;  and  a  partition 

of  any  of  these  may  be  obtained  by  a  bill  in  Chancery. 

Baxterv.  68.  On   a  bill  for  a  partition   of  tithes  and  casual 

1  Ve8.^4y4.       profits  in  the  Isle  of  Wight,  the  defendant  demurred, 

upon  the  ground  that  there  were  no  casual  profits,  and 
that  it  might  be  divided  upon  a  writ  of  partition. 

Lord  Hardwicke  said, — ''  An  ejectment  will  lie  of 
tithes,  of  which  the  execution  is  a  writ  of  possession  ; 
and  the  sheriff  may  do  as  much  on  .partition  as  on 
a  writ  of  possession  on  ejectment.  This  is  not  casual^ 
whether  tithes  will  rise  or  not.  1  do  not  doubt  but 
this  Court  can  divide  them,  as  it  may  several  things 
which  cannot  at  law.  Overrule  the  demurrer,  there- 
fore.'* 

69.  Estates  in  tithes  are  alienable  by  lay  impro- 
priators, in  the  same  manner  as  other  real  estates  ; 
and  are  comprehended  within  the  statute  of  Uses,  under 
the  word  hereditaments.  But  it  should  be  observed, 
that  no  good  title  can  be  made  to  tithes  by  a  lay  im- 
propriator, without  shewing  the  letters  patent  by  which 
the  tithes,  or  the  rectory  or  parsonage  to  which  they 
are  annexed,  were  granted  by  the  crown  to  some  lay 
person  ;  for  this  is  the  only  mode  of  repelHng  any 
claim  which  may  be  made  to  those  tithes  by  an  eccle- 
siastical person  claiming  jure  ecclesice.  The  letters 
patent  should  also  be  inspected,  to  see  that  no  reversion 
remains  in  the  crown. 
Of  exemptions       TO.  With  rcspcct  to  exemptions  from  tithes,  it  should 

2  Rep*  iTfl.      fi''®^  ^^  observed,  that  by  the  old  law  no  layman  was 

capable  of  having  tithes,  nor  allowed  to  prescribe  ge- 
nerally that  his  lands  were  exempt  from  the  payment  of 
tithes  ;  for  without  special  matter  shewn,  it  should  not 
Law  414.  '  be  intended  that  he  had  any  lawful  discharge  :  there- 
fore, the  mere  non-payment  of  tithes,  though  for  time 
immemorial,  does  not  amount  to  an  exemption,  and 
cannot  be  pleaded  against  a  spiritual  person,  without 
setting  out  and  establishing  the  causes  of  such  exemp- 
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tion,  except  in  the  case  of  portionists.  Lands  may^ 
however,  be  exempted  from  the  payment  of  tithes. 
1.  By  real  composition.  2.  By  a  prescription  de  modo 
decimandi.  3.  By  a  prescription  de  non  decimando. 
4.  By  act  of  parhament. 

71.  A  real  composition  is  where  an  agreement  is  i.  Areaicom- 
made  between  the  owner  of  lands  and  the  parson  or  TihIl  490. 
vicar,  with  the  consent  of  the  patron  and  ordinary,  that  ^^^^^*  ^^^' 
his  lands  shall  in  future  be  freed  from  the  payment  of 

all  tithes,  in  consideration  of  some  land,  or  other  real  re- 
compence,  given  to  the  parson  or  vicar,  in  lieu  and  satis- 
faction of  such  tithe.  This  kind  of  composition  was 
formerly  permitted,  because  it  was  supposed  that  the 
clergy  would  be  no  losers  by  it,  as  the  consent  of  the 
ordinary,  whose  duty  it  was  to  take  care  of  the  church 
in  general,  and  of  the  patron  whose  interest  it  was  to 
protect  that  particular  church,  w  ere  both  required  to 
render  the  composition  effectual. 

72.  No  real  composition  for  tithes  can  be  good,  un- 
less it  was  made  before  the  thirteenth  of  the  reign  of 

Queen  Ehzabeth  ;  for  by  a  statute  made  in  that  year,  isEiiz.  c.  10, 
it  is  enacted  that  no  parson  or  vicar  shall  make  any  ^'  ^' 
conveyance  of  any  lands,  tithes,  tenements,  or  other 
hereditaments,  being  parcel  of  the  possession  of  their 
churches,  to  any  persons,  except  leases  for  twenty-one 
years,  or  three  lives.     And  though  there  have  been  se-  choimieyv. 
veral  decrees  made  by  courts  of  equity  to  confirm  com-  7Bro.^v^T\!' 
positions,  made  with  the  consent  of  the  parson,  patron,  2Ed1io4 
and  ordinary,  subsequent  to  the  stat.  13  Eliz.,  still  they  Mortimers. 
are  not  held  to  be  binding  on  the  succeeding  incum-  Pari.  ca.  44/ 
bents. 

73.  It  was  formerly  held  that  a  composition  real 
could  not  be  estabhshed  without  shewing  the  deed  by 
which  it  was  created,  or  proving  the  actual  existence  . 

of  such  deed.     It  was,  however,  laid  down  in  a  mo-  Hawesv. 
dern  case,  that  although,  in  order  to  establish  a  real  ^m.^^°^ 
composition  for  tithes,  it  was  not  now  considered  as 
absolutely  necessary  to  produce  the  deed,  yet  evidence 
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Sawbridge  v. 
Benton, 
Anstr.  R.  372. 


II.  Prescrip- 
tion de  modo 
decimandi. 
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must  be  given  of  such  deed  having  existed.  That 
where  such  evidence  rests  on  reputation^  such  repu- 
tation must  be  distinctly  of  payments  having  been  made 
under  such  a  deed^  and  that  those  payments  had  their 
origin  under  an  instrument  made  w^ithin  time  of  me- 
mory ;  otherwise  it  will  be  evidence  of  a  prescriptive 
payment.  That  although  the  Court  had  very  properly 
relaxed  in  its  practice^  and  did  not  now^  as  formerly^ 
insist  upon  the  production  of  the  original  instrument, 
yet  they  certainly  expected  that^  in  order  to  estabhsh 
a  real  composition^  the  evidence  should  shew  something 
that  could  distinguish  it  from  a  prescriptive  payment. 

74.  In  a  subsequent  case  it  was  said^  that  where 
there  has  been  a  composition  real^  within  time  of 
memory,  its  commencement  must  be  shewn^  though 
it  is  not  necessary  to  produce  the  deeds  under  which 
it  took  place.  Presumptions  are  admitted  in  this^  as 
in  other  cases  ;  and  the  existence  of  such  deeds  may 
be  inferred  from  other  evidences.  It  is  not  necessary 
that  the  consent  of  all  the  parties  should  be  by  the 
same  deed  ;  this  may  frequently  not  happen.  In  the 
case  of  the  King,  who  consents  by  letters  patent  it 
never  can  take  place.  But  that  a  composition  real 
could  not  be  supported  by  evidence  of  immemorial 
payment. 

75.  A  prescription  de  modo  decimandi,  usually  called 
a  modus,  is  where  an  immemorial  custom  has  estabHshed 
a  particular  manner  of  tithing,  different  from  the  ge- 
neral way  of  taking  tithes  in  kind;  and  the  circum- 
stances which  are  necessary  to  make  a  good  and  suf- 
ficient modus  are  laid  down  by  Sir  W.  Blackstone  and 
Doctor  Burn. 

76.  It  is  probable  that  every  modus  had  its  com- 
mencement by  deed  ;  because  a  composition  for  tithes 
can  never  become  a  modus,  unless  the  patron  and  or- 
dinary be  parties  thereto,  or  it  be  confirmed  by  them. 
But  a  modus  may  be  prescribed  for,  without  producing 
the  deed  by  which  it  was  created ;  for,  wherever  there 
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has  been  a  constant  annual  payment  for  time  imme- 
morial, it  shall  be  intended  that  such  payment  had  a 
proper  commencement.  And  in  the  case  of  hemp^ 
flax,  and  madder,  it  has  been  stated  that  a  modus  is 
established  by  act  of  parliament. 

77.  A  prescription  de  non  decimando  is  a  claim  to  be  m.  or  de  non 
entirely  discharged  from  tithes,  and  to  pay  no  com-  <'';«'»«»<^- 
pensation  for  them.     This  may  be  a  privilege  annexed 

either  to  the  person  holding  the  lands ;  or  to  the  lands 
themselves. 

78.  The   King   being  persona    mixta,  is   not   only  cro.  eiiz.  sii. 
capable  of  having  tithes,  but  may  also  prescribe  to  be  Hertford  r^^' 
discharged   from   the   payment   of  tithes  ;    therefore.  Leech,  w. 
lands  lying  within  a  forest,   and  in  the  hands  of  the 

King,  do  not  pay  tithes,  although  they  are  within  a 
parish.  But  this  privilege  only  extends  to  the  King's 
lessee,  not  to  his  feoffee. 

79.  Spiritual  persons,  or  corporations,  being  capable 
of  having  tithes  in  pernancy,  may  prescribe  to  be 
discharged  generally  ;  so  that  no  tithe  shall  be  paid  * 
of  their  lands,  nor  any  recompence  for  them.  Besides,  4  Rep.  44 o. 
it  is  a  maxim  of  law,  that  ecclesia  decimas  non  solvit 
ecclesice  ;  and  a  spiritual  person  may  prescribe  de  non 
decimando,  for  himself,  his  farmers,  and  tenants,  and  also 

for  his  copyholders.     For,  by  this  means,  it  is  to  be  pre-  crouch  v. 
sumed  that  the  spiritual  person  has  greater  fines  and  rents.  £^2^784°* 

80.  The  rector  or  parson  of  a  parish  is  not  hable  to  PJ^°*^°*'- 

^    .  ,  ,  .  Marston,  Cro. 

the  payment  of  tithes  to  the  vicar,  nor  the  vicar  to  the  Eiiz.479. 578. 
rector  ;  and  a  lay  rector  is  also  exempted  from  paying 
tithes  to  the  vicar  out  of  the  glebe,  as  long  as  he  holds 
it  in  his  own  hands  ;  but  upon  the  death  of  the  spi- 
ritual or  lay  rector,  or  of  the  vicar,  his  executor  is 
liable  to  the  payment  of  tithes  out  of  the  growing 
crop. 

81.  A  prescription  de  non  decimando  may  also  be 
annexed  to  the  land  itself,  though  in  the  possession  of 
lay  persons  :  but  this  can  only  arise  from  the  follow- 
ing  circumstances. 
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2  Comm.  32. 


Hob.  309. 


2  Comm.  32. 


Lamprey  v. 
Rooke,  Amb. 
R.  291. 
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Spiritual  persons,  or  corporations,  were  always  ca- 
pable of  having  their  lands  totally  discharged  of  tithes 
by  various  ways. — 1.  By  real  composition.  2  By 
papal  bulls  of  exemption.  3.  By  unity  of  possession  ; 
as  when  the  rectory  of  a  parish,  and  the  lands  in  the 
same  parish,  both  belonged  to  a  religious  house,  those 
lands  were  discharged  of  tithes  by  this  unity  of  pos- 
session. 4.  By  prescription  ;  having  never  been  liable 
to  tithes,  by  being  always  in  spiritual  hands.  5.  By 
virtue  of  their  order ;  as  the  Knights  Templars,  Cis- 
tercians, and  others  ;  whose  lands  were  privileged  by 
the  Pope  with  a  discharge  of  tithes. 

82.  These  exemptions  from  tithes  would  have  ceased 
upon  the  dissolution  of  the  abbeys,  and  the  lands  be- 
come again  subject  to  tithes,  were  it  not  enacted  by 
the  statute  31  Hen.  8.  c.  13.  s.  21.,  (a)  that  all  persons 
who  should  come  to  the  possession  of  the  lands  of 
any  abbey  then  dissolved  should  hold  them  free  and 
discharged  of  tithes,  in  as  large  and  ample  a  manner 
as  the  abbeys  formerly  held  them.  And  Sir  W.  Black- 
stone  says,  that  from  this  original  have  sprung  all  the 
lands,  which,  being  in  lay  hands,  do  at  present  claim 
to  be  tithe-free.  For,  if  a  man  can  shew  his  lands  to 
have  been  such  abbey  lands,  and  also  immemorially  dis- 
charged from  tithes,  by  any  of  the  means  before  men- 
tioned, this  is  now  a  good  prescription  de  non  deci- 
mando.  But  he  must  shew  both  these  requisites  ; 
for  abbey  lands,  without  a  special  ground  of  discharge, 
are,  not  discharged  of  course ;  neither  will   any   pre- 

*  (a)  This  statute  applies  only  to  the  greater  monasteries.  It  has 
been  held  that  lands  which  were  held  discharged  of  tithes  before  time 
of  memory,  by  one  of  the  alien  priories,  and  coming  to  the  Crown  on 
their  suppression,  were  granted  to  one  of  the  greater  monasteries,  in 
whose  hands  they  remained  till  the  dissolution,  were  np  longer  exempt. 
Penfred  v.  Groome,  decree  of  the  Exchequer,  affirmed  by  the  House 
of  Lords.  See  2  Jac.  and  Walk.  534.,  and  Page  v.  Wilson,  513.  In 
the  latter  case  the  lands  had  been  granted  to  the  monastery  by  the 
grantee  of  the  Crown.  In  both  cases  the  lands  had  not  paid  tithes 
since  the  dissolution. 


1515. 
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scription  de  non  decimando  avail  in  total  dischargee  of 
tithes,  unless  it  relates  to  such  abbey  lands. 

83,  This  privilege  only  extended  to  the  lands  of  the 
religious  houses,  quamdiu propriis  manibus  excoluniur  ; 
not  when  in  the  occupation  of  their  lessees  or  farmers. 
And  it  was  formerly  held  that  this  exemption  applied 
only  to  those  persons  who  had  an  estate  in  fee  simple 
or  fee  tail  in  the  land,  not  to  tenants  for  life  :  but  it 
has  been  resolved  that  a  tenant  for  life,  under  a  settle- 
ment, is  entitled  to  the  exemption. 

84.  A  person  was  tenant  for  life,  under  a  settlement,  Hett  v.  Muds, 
of  lands  which  w ere  formerly  part  of  the  possessions  of  irgr^^Gwiii. 
the  Cistercian  order,  and  by  that  means  exempt  from 
tithes  while  in  the  manurance  of  the  owner.     It  was 
contended   that   the   tenant   for    hfe  had  not   such  a 
quantity  of  interest  as   would  support  that  privilege : 
that  to  entitle  the  lands  to  that  exemption,  the  per- 
son  occupying  them    must  be  owner  of  the  inherit- 
ance ;  he  must  have  the  same  estate  in  him  which  the 
monastery  had.     In  the  case  of  Wilson  v.  Redman,  the 
court  held  that  tenant  for  life  or  years  was  not  within 
the  statute :  but  that  tenant  in  tail,  who  had  an  estate 
of  inheritance,  was  discharged  quamdiu  propriis  mani- 
bus, &c.     Lord  Ch.  B.  said,  it  was  admitted  that  a  te- 
nant in  tail  was  entitled  to  the  exemption  claimed :  but 
it  was  argued  that  a  tenant  for  life,  under  a  settle- 
ment, was  not.     It  was  said  that  the  tenant  must  hold 
the  lands  as  the  monastery  held  them,  else  the  privilege 
could  not  attach.     But  it  was  impossible  that  the  lands 
could  now  be  holden  precisely  in  the  same  manner  as 
they  were  holden  by  the  monastery.    The  monastery  had 
them  to  them  and  their  successors.     Now  a  man  had 
them  to  him  and  his  heirs.     But  a  fee  simple  may  be 
divided  into  portions,  into  different  estates  for  life,  in  tail, 
and  remainder  in  fee.     Where  would  be  the  difficulty  to 
say,  that  the  tenants  of  each  portion  should  have  the 
benefit  as  they  succeed.     The  case  of  Wilson  v.  Red- 
man had  been  cited:  but  from  an  extract  from  the 
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answer  in  that  case^  with  which  he  had  been  furnished, 
the  parties  there  appeared  to  have  had  a  fee  simple  ; 
and  therefore^  that  not  being*  a  case  in  which  it  was 
necessary  to  decide  the  point,  it  could  not  be  consi- 
dered of  any  authority.     He  could  not  see  any  reason 
why  a  tenant  for  life   should   be  excluded  from  the 
benefit,  any  more  than  a  tenant  in  tail;  who,  it  was 
agreed,  was  exempt.     There  seemed  to  be  no  reason 
why  all  the  component  parts  of  the  estate  should  not 
be   exempt,  as   they  severally  came  into    possession. 
The  Court  decreed  unanimously,  that  the  tenant  for 
life  was  exempt. 
IV.  Act  of  Par-       85.  Lands  may,  and  are  now  frequently  exempted 
from  the  payment  of  all  tithes,  by  acts  of  parliament. 
Thus,  in  many  of  the  modern  inclosure  acts,  the  lands 
inclosed  are  for  ever  freed  and  discharged  from  the 
payment  of  all  tithes  ;  and  a  portion  of  land  is  allotted 
to  the  spiritual  or  lay  rector,  or  to  the  vicar,  their  suc- 
cessors and  heirs,  in  lieu  and  satisfaction  of  them.     In 
other  acts  of  this  kind  a  corn  rent  is  substituted  in  the 
place  of  tithes,  {a) 
Non-payment        86.  The  doctriuc  that  mere  non-payment  of  tithes, 
not^be^pieaded  though  for  time  immemorial,  does  not  amount  to  an 
against  a  lay     exemption,  was  established  in  favour  of  the  church. 

rector.  i-  -' 

2  Rep.  44. 5.      For  in  all  other  cases  long  acquiescence  creates  a  title. 
Therefore  when  lay  persons  became  capable  of  holding 
tithes,  this  principle  ought  not  to  have  extended  to 
them,  because  they   are  hot  within  the  reason  of  it. 
But  still  it  has  been  held  in  several  cases  that  a  general 
prescription  de  non  decimando  can  no  more  be  set  up 
against  a  lay  rector  or  impropriator,  than  against  a  spi- 
ritual person. 
Bury  Corpora-      87.  Upou  a  bill  for  small  tithes  by  a  lay  impropriator, 
com^sfr''^'    ^^  was  proved  by  several  witnesses  that  they  never  knew 
Bunb.  284.       gn^all  tithcs  paid  for.   It  was  contended  that  in  the  case 

(a)  Vide  Stock,well  v,  Terry,  1  Ves.  117.     Moncaster  v.  Watson, 
3  Burr.  1375.     Steele  v.  Mans,  5  Barn,  and  Aid.  22. 
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of  a  lay  impropriator^  the  defendant  might  say,  in  bar 
of  the  demand  of  tithes,  that  no  tithes  had  ever  been 
paid  or  demanded  for  these  lands.  And  although  there 
was  no  express  determination  on  the  point ;  yet  many 
of  the  judges  were  of  that  opinion.  The  court  held 
the  defence  bad. 

88.  A  bill  was  brought  in  the  Exchequer  by  a  lay  mo^J'^gwUI 
impropriator,  for  tithe  of  hay  and  potatoes.     The  de-  ^^^-  i7Geo.  2. 

^      ^  ,       ,  \  -IP  1  Eden.  R.  276. 

fence  was  that  no  tithe  had  ever  been  paid  for  the  s.c. 
land,  nor  any  modus  or  composition.  It  was  said  for 
the  defendant,  that  the  reason  why  a  layman  should 
not  prescribe  in  non  decimando,  was  founded  on  prin- 
ciples which  did  not  hold  since  tithes  were  lay  inhe- 
ritances. That  now,  from  length  of  time  and  posses- 
sion, there  was  the  same  reason  to  presume  a  grant 
from  the  lay  impropriator,  in  this  case,  as  in  cases  of 
other  inheritances.  That  this  was  not  used  as  a  pre- 
scription, but  as  an  evidence  of  right,  and  to  include 
a  presumption  of  a  grant.  That  before  laymen  were 
capable  of  tithes,  an  exemption  was  not  sufficient  to 
arise  from  non-payment  of  tithes  only :  but  since  it 
was  quite  otherwise ;  and  possession  in  the  hands  of  a 
layman  was  as  good  evidence  of  a  right  to  tithes  as  of 
any  other  right. 

Lord  Ch.  B.  Parker  was  of  opinion  that  a  layman 
could  not  prescribe  in  non  decimando  against  a  lay 
impropriator,  no  more  than  against  a  spiritual  one.  It 
had  been  said  that  the  statute  of  Hen.  8.,  which  made 
tithes  lay  inheritances,  had  altered  the  case  :  but  as  a 
prescription  from  that  time  would  not  be  good,  conse- 
quently, that  statute  could  not  create  a  right  by  pre- 
scription. That  this  doctrine  was  not  inconvenient;  for 
grants  of  tithes  might  be  preserved  by  enrolment; 
therefore  were  not  likely  to  be  lost,  if  due  care  \h^ 
taken  of  them.  That  an  act  of  parliament  was  attempted 
to  remedy  this  by  Sir  George  Heathcote,  about  fifteen 
years  before,  which  miscarried.  Baron  Carter  was  of 
the  same  opinion :  but  Baron  Reynolds  doubted. 


64  Title  XXII.  Tithes.  §  89. 

Baron  Clarke  said  he  knew  no  case  which  deserved 
more  consideration  ;  for  though  thje  authorities  against 
such  a  prescription  were  very  great,  yet  the  reason  of 
them  grew  weaker  every  day.  Before  the  Reforma- 
tion all  tithes  were  ecclesiastical ;  and  a  layman  could 
have  tithes  by  way  of  discharge  only,  by  the  grant 
of  patron,  parson,  and  ordinary.  Since  that,  there  were 
other  ways,  both  of  having  tithes,  and  of  being  dis- 
charged from  them.  Since  tithes  had  been  in  the 
hands  of  lay  impropriators,  many  persons  had  pur- 
chased discharges  for  their  particular  lands;  yet  if 
such  grants  were  lost  by  the  common  fate  of  things, 
those  persons  must  lose  the  benefit  of  their  purchases  ; 
and  that  must  often  happen,  though  they  were  enrolled, 
or  any  other  way  was  taken  to  preserve  them.  Very 
few  records  of  the  church  were  extant ;  and  it  would 
be  very  hard  that  time,  which  strengthens  all  other 
rights,  should  weaken  this.  It  seemed  very  extraordi- 
nary that  a  layman  might  prescribe,  upon  the  presump- 
tion of  a  grant,  for  the  portion  of  tithes  in  the  soil  of 
Ttifrtt,  §  92.  another,  even  against  the  rector  of  the  parish,  and  yet 
could  not  prescribe  for  the  tithes  of  his  own  land  in  the 
same  way.  If  therefore  he  should  concur  in  this  opi- 
nion, it  would  be  merely  from  the  force  of  authority  ; 
for  he  thought  that  the  reason  of  the  thing  was  strong 
against  it.  He  allowed  that,  in  general,  authorities 
ought  to  prevail  in  law  ;  because  great  inconveniences 
and  confusion  would  arise  from  overturning  established 
rules  of  property.  But  in  this  particular  case,  the  in- 
conveniences and  confusion  of  property  would  be  much 
greater  from  pursuing  those  resolutions  than  from  over- 
turning them. 
Nagiev.  Ed-  89.  The  plaintiff  sued  in  the  Exchequer  as  lay  im- 
702.  '  "*  ^'  propriator  of  the  parish  of  L.  for  tithe  of  hay  and  agist- 
ment. The  defendant  insisted,  that  from  tithes  of  hay 
never  having  been  paid  to  the  rector,  within  noemory, 
a  conveyance  of  them  to  the  landholder  should  be  pre- 
sumed. 
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Lord  Ch.  B.  Macdonald  said,  the  plaintiff  having 
made  out  to  himself  a  clear  title  as  rector,  the  defendant 
insisted  on  exemption  from  payment  of  hay  and  agist- 
ment tithe,  on  the  ground  of  never  having  paid  these 
tithes.  From  non-payment  he  wished  the  Court  to 
presume  a  grant  or  conveyance  of  these  tithes  from 
the  lay  impropriator.  It  was  clear  that,  against  an  ec- 
clesiastical rector,  this  defence  could  never  be  set  up  in 
any  shape.  Whether  a  lay  impropriator  should  have 
the  same  benefit  was  at  first  doubted :  but  that  point 
seemed  at  rest.  Three  successive  decisions  upon  it  had 
fully  estabhshed  that  there  was  no  difference  between  a 
lay  and  an  ecclesiastical  rector. 

90.  In  a  subsequent  case  of  this   kind^   the  same  Petrer.  Bien- 
judgesaid, — ''It  is  now  estabhshed  by  many  cases,  too  ^^^'^^^^t^^* 
firmly  to  be  disputed;,  that  mere  non-payment  is  not^, 

even  among  laymen,  any  answer  to  the  demand  of  tithes. 
These  determinations  are  perhaps  to  be  lamented.  I 
should  have  liked  better  to  have  found,  in  regard  to 
tithes,  the  same  principle  of  decision  which  regulates 
the  title  to  every  other  lay  fee.  If  non-payment  for  see  ante,  §  82. 
any  length  of  time  forms  no  presumption  of  a  grant  of  ^^^^' 
the  tithes ;  then  the  length  of  enjoyment,  which  in  all 
other  cases  is  the  best  possible  title,  serves  only  to 
weaken  the  claim  of  exemption  from  tithes,  as  the  dif- 
ficulty of  tracing  its  origin  is  increased.  In  the  pre- 
sent case  it  is  hardly  credible  that  the  plaintiff's  family 
have  omitted  for  above  two  centuries  to  exert  this  right, 
from  mere  forbearance  or  neghgence.  Some  other 
transaction  probably  took  place  between  the  parties, 
the  memory  of  which  is  now  lost.  But  the  cases  pre- 
vent us  from  deciding  upon  the  ground  of  such  a 
presumption.'* 

91.  Lord  Loughborough  appears  to  have  been  in-  f^^^^y*^" 
clined  to  differ  from  these  cases,  and  to  hold  that  non-  ise.* 
payment  alone  might  be  set  up  as  a  defence  to  a  claim 

of  tithes  by  a  lay  impropriator :  but  Lord  Eldon  has  de-  Bimey  v.  iiar- 
cidedly  upheld  them.     And  it  appears  to  be  now  settled,  Yill  ^^  ^^^' 
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that  a  prescription  de  non  decimando  can  no  more  be  set 
up  against  a  lay  impropriator,  than  against  a  spiritual 
person ;  as  such  a  prescription  must  have  its  origin  at 
a  time  when  the  church  was  incapable  of  alienating  its 
rideTit.3i.  possessions.  But  the  claim  of  a  lay  impropriator  may 
be  repelled  by  evidence  of  a  grant  of  the  tithes  from 
some  preceding  lay  impropriator. 
But  long  pos-  92.  It  has  been  stated  tliat  portions  of  tithes  were 
portion  of  frequently  severed  from  rectories  before  the  council  of 
title?  ^^"^^^'^^  ^  Lateran  ;  and  therefore  no  claim  can  be  made  to  them, 
but  by  persons  deriving  a  title,  either  from  the  crown, 
or  some  ecclesiastical  corporation,  who  had  a  power  of 
alienation.  It  follows  that  there  is  a  material  difference 
between  a  prescription  de  non  decimando,  and  a  claim 
to  a  portion  of  tithes ;  for  in  the  latter  case,  if  the 
claim  be  supported  by  evidence  of  actual  pernancy  and 
enjoyment,  for  a  long  time,  a  court  of  equity  will  not 
interfere;  but  leave  the  parties  to  their  legal  remedy. 
t^hTrfarGwiii"  ^^'  '^^^^  plaintiflf,  as  lay  impropriator,  brought  his 
1177.  1  Eden,  bill  for  an  account  of  tithes  ;  the  defendant  insisted,  by 
his  answer,  that  he  and  they  whose  estate  he  had  in 
the  lands,  whereof  the  tithes  were  demanded,  had  a 
title  to  the  tithes.  It  was  in  proof  in  the  cause,  that 
the  defendant  and  those  under  whom  he  claimed  had 
been  in  possession  above  one  hundred  years,  and  se- 
veral conveyances  intervening,  without  any  claim  from 
the  plaintiff  or  his  ancestors  ;  it  was  insisted  that  there 
had  been  a  severance  of  the  tithes  from  the  rectory;  or 
that  there  had  been  some  grant  or  deed,  whereby  the 
plaintiff's  ancestors,  or  those  who  had  the  right  to  the 
rectory,  had  exempted  the  defendant's  estate  from  the 
payment  of  tithes. 

Lord  Henley  was  of  opinion  that  this  by  the  grant 
became  a  lay  fee ;  and  the  dispute,  as  between  those 
entitled  to  the  spiritual  fee  or  rectory,  must  stand  on  the 
same  foot,  and  be  determined  by  the  same  law,  as  any 
other  right  or  fee.  In  this  case  the  plaintiff  made  no 
particular  title  at  all;    he  would  have  the  Court  pre- 
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sume  that  his  right  descended  to  him,  but  did  not  shew 
any  one  family  settlement,  &c.  for  a  great  number  of 
years,  (above  forty)  where  this  was  mentioned;  and 
yet  he  prayed  the  Court  to  interpose  against  a  posses- 
sion which  had  been  in  the  defendant  and  his  ances- 
tors above  a  century.  It  was  urged  that  the  law  says, 
caveat  emptor  :  but  equity  says,  teneat  emptor,  if  he  is 
a  fair  purchaser.  The  defendant  appeared  to  him  as  a 
fair  purchaser,  there  having  been  several  intermediate 
conveyances,  and  possession  having  gone  along  with 
them  for  above  one  hundred  and  thirty  years ;  and 
therefore  equity  would  not  interpose  to  disturb  him.  If 
the  plaintiff  had  any  title  at  law,  he  might  pursue  it. 
But  equity  would  not  interpose  against  a  fair  possessor,  ' 
only  because  the  plaintiff  was  afraid  his  title  might  fail 
at  law.     The  bill  was  dismissed. 

94.  Doctor  Scott,  being  rector  of  Simonburne  in  the  Scott  r.  Ayrey, 
county  of  Northumberland,  filed  his  bill  in  the  Court  of 
Exchequer  for  the  tithes  of  corn  and  grain  of  a  farm 
called  Eal's  farm.  The  defendants,  the  Ayreys,  were 
owners  of  part  of  the  lands,  and  claimed  the  tithes  of 
Eal's  farm.  The  question  was,  whether  the  plaintiff 
was  entitled  to  the  tithes  of  corn  and  hay  of  the  lands 
of  which  the  Ayreys  claimed  the  tithes. 

The  Lord  Ch.  B.  said — This  was  not  a  demand  of 
tithe  of  land,  which  had  hitherto  paid  no  tithe ;  and 
that  the  defence  was  not  a  prescription  de  non  deci- 
mando.  In  all  such  cases  the  rule  had  been,  that  a 
person  setting  up  an  exemption  from  the  payment  of 
tithes  must  shew  the  particular  ground  of  exemption. 
If  that  was  not  shewn,  the  defence  amounted  to  no 
more  than  a  mere  non-payment  of  tithes,  which,  how- 
ever long,  was  no  defence  :  but  in  the  present  case 
the  plaintiff  claimed  the  tithe  of  land,  of  which  tithe 
had  been  constantly  taken ;  for  although  a  part  of 
the  land  had  not  actually  paid  tithe,  it  had  been  no 
otherwise  exempt,  than  because  the  tenant  of  that  part 
had  been  tenant  of  the  tithe  of  all.     The  tithes  having 
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been  actually  paid,  the  next  question  was,   how  they 
had  been  paid; — they  had  been  paid  from  particular 
lands  in  the  nature  of  a  portion  of  Utiles.     It  appeared 
that  in  the  year  1608  these  tithes  were  in  the  posses- 
sion of  the  family  of  Ridley ;  that  they  were  sold  in 
1683  to  one  Whitfield  ;  that  in  1708  they  were  con- 
veyed to  Green  in  fee.     They  were  afterwards  mort- 
gaged ;  and  the  devisee  of  the  mortgagee  purchased  the 
equity  of  redemption,  and  devised  to  persons  under 
whom  the  defendants  claimed.     For  one  hundred  and 
seventy  years  they  had  been  the  subject  of  sales,  mort- 
gages, and  devises,  as  other  property ,  and  had  always 
been  considered  in  the  same  light  as  the  other  real  pro- 
perty of  the  persons,  who  from  time  to  time  had  claimed 
them.     They  were  capable  of  being  enjoyed  by  the 
persons  who  had  enjoyed  them ;  and  the  question  was, 
whether  a  court  of  equity  ought  to  interfere  to  take  the 
possession  from  persons  who  had  been  in  possession 
for  so  many  years,  with  knowledge  of  the  rector.     It 
did  not  appear  how  the  Ridleys  became  entitled :  but 
it   appeared   that,   being   in   possession,    they  settled, 
mortgaged,  and  devised,  these  tithes  as  their  own  abso- 
lute property.     If,  notwithstanding  this  long  possession, 
the  plaintiff  was  legally  entitled,  he  was  not  without 
remedy :  but  it  was  too  miich  in  a  case  of  this  kind  for 
a  court  of  equity  to  interpose,  and  after  so  long  a  pos- 
session, to  take  the  property  from  the  possessors,  and 
decree  the  rector  to  be  entitled  to  it.     The  court  had 
been  pressed  to  direct  an  issue :  but  there  seemed  no 
reason  to  interfere  thus  far.    Whether  the  court  directed 
ah  issue  which  adopted  in  some  degree  the  plaintiff's 
demand,  or  left  the  plaintiff  to  pursue  his  legal  remedy, 
he  might  make  good  his  demand,  if  it  was  well  founded. 
It  was  therefore  not  absolutely  necessary  for  the  court 
to  interpose. 

Mr.  Baron  Eyre  said — The  principal  question  in  this 
case  was,  the  defence  set  up  by  the  Ayreys  against  the 
prima  facie  title  of  the  rector,  founded  on  a  title  set 
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forth  in  their  answer,  and  the  indisputable  fact  of  actual 
possession,   occupation,    and   pernancy   of  the   tithes. 
The  distinction  between  a  prescription  in  non  deci- 
mando,  and  a  claim  of  a  portion  of  tithes,  was  an  essen- 
tial distinction.     A  prescription  in  non  deciinando  was 
simply  unlawful;  no  such  prescription  could  be  main- 
tained.    If  no  tithes  had  been  paid,  a  title  founded  upon 
mere  non-payment  was  simply  a  prescription  in  non 
decimando.    Evidence  of  length  of  possession  the  court 
could  pay  no  regard  to,  for  tlie  possession  must  have 
been  unlawful ;  and  the  court  was  therefore  bound  to 
decree  in  favour  of  the  common  right.     No  presump- 
tion could  be  admitted  to  support  a  mere  simple  pre- 
scription in  non  decimando.     If  the  court  departed  from 
this  rule,  they  overturned  the  whole  law  upon  the  sub- 
ject.    But  there  was  a  great  difference  between  a  claim 
founded  upon  a  mere  non-payment  of  tithes,   and  a 
claim  supported  by  evidence  of  actual  enjoyment  and 
pernancy  of  the  tithes.     The  title  was  not  unlawful  : 
there  might  have  been  a  good  title  derived  to  the  party 
in  possession.     The  title  therefore  not  being  simply 
unlawful,  long  possession  was   evidence  of  the  title. 
The  case  of  Fanshaw  v.  Rotheram  stated  at  the  bar, 
and  determined  by  Lord  Northington,  appeared  to  have 
been   mistaken.     The  ground   of    that  determination 
seemed  to  have  been,  that  however  doubtful  the  case 
stood  as  to  title,  there  had  been  long  possession.     The 
claim   was  of  a  portion  of  tithes:    the  parties  might 
have  a  good  title ;  and  it  was  not  right  for  a  court  of 
equity  to  disturb  the   possession.     The   doctrine  was 
good,  applied  to  that  or  to  this  case.     There  was  no 
difference  between  a   lay  impropriator   and  a  rector. 
The  lay  impropriator  becomes,  as  it  were,  a  spiritual 
person ;    he  holds  it  in   the  same  right.     If  it  is  not 
proper  to  disturb  a  possession  in  favour  of  a  lay  im- 
propriator,  it  is   not  pi()i)er  to  disturb  it  in  favour  of 
a  rector.     He  agreed  with  the  Lord   Ch.  B.  upon  the 
ground  of  great  Icngtli  of  possession,  and  the  claim 
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being  of  a  portion  of  tithes,  which  might  be  lawful^ 
that  the  bill  ought  to  be  dismissed.     The  other  Barons 
concurred. 
Edwards  v.  95.  On  a  bill  brought  by  a  spiritual  rector  for  tithes, 

Gtlriii.  1177. '    the  defendant  set  up  a  title  to  the  tithes  under  family 
settlements  and  possession  for  one  hundred  and  seventy- 
one  years,  as  a  lay  fee.     Barons  Eyre,  Hotham,  and 
Perryn,  thought  the  case  of  Scott  v.  Ayrey  was  deter- 
mined on  right  grounds ;  that  a  court  of  equity  ought 
not  to  assist  against  long  possession ;   and  that  case 
having  been  acquiesced  in,  they  thought  they  ought  to 
dismiss  the  bill. 
2  v^"jfn!^'2;       96-  A  bill  was  filed  in  the  Court  of  Chancery  by 
John  Strutt,  as  patron  in  fee  of  a  rectory,  and  as  lessee 
for  years  of  all  the  tithes  under  the  rector,  presented 
by  him,  against  Baker,  an  occupier  of  lands  in  the 
manor  of  Graces,  in  that  parish,  and  SirB.  Bridges,  lord 
of  the  manor,  and  owner  of  the  lands.     The  object  of 
the  bill  was  to  establish  the  right  of  the  rector  to  the 
tithes,  and  for  an  account.      The  answer  of  Baker 
stated,  that  by  ancient  and  immemorial  usage  within 
the  manor  of  Graces,  or  by   other  lawful  ways  and 
means,  the  lands  in  his  occupation  had  been  exempted 
from  payment  of  tithes  to  the  rector,  in  the  proportion 
of  two-thirds  of  all  the  tithes,  and  that  the  lord  of  the 
manor  was  entitled  to  those  two  thirds.    The  defendants 
then  deduced  their  title  from  37  Hen.  8.     The  rector 
had  never  received  more  than  one  third  of  the  tithes  ; 
the  lord  of  the  manor  received  the  other  two  thirds, 
and  let  some  farms  with  the  two  thirds  of  the  tithes ; 
other  leases  were  made  expressly  subject  only  to  one 
third  of  the  tithes  to  the  rector. 

It  was  contended  on  the  part  of  the  plaintiffs,  that 
the  defence,  though  stated  informally,  was  simply  a  pre- 
scription de  non  decimando  in  a  que  estate.  There  could 
not  be  such  a  prescription.  If  they  claimed  a  portion 
of  the  tithes,  tl^^^t  must  ibe  derived  under  a  title  from  an 
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ecclesiastical  person ;  and  they  could  not  so  claim,  hav- 
ing made  their  defence  upon  the  ground  of  a  lay  fee  in 
the  lord. 

For  the  defendants  it  was  said^  that  the  defence  was 
stated  inartificially :  it  was  not  meant  to  state  an  ex- 
emption from  tithes,  but  an  exemption  from  paying  to 
the  rector;  because  that  portion  belonged  to  the  lord. 
It  happened  that  the  same  family  who  had  the  tithes^ 
had  the  manor :  but  it  was  not  asserted  that  the  lord 
took  them  in  that  character.  It  was  so  substantially 
stated,  that  the  Court  would  leave  the  plaintiffs  to  law, 
according  to  the  late  uniform  practice  of  that  Court, 
and  the  Court  of  Exchequer.  Where  there  had  been 
an  actual  pernancy  of  the  profits  by  lay  hands  under 
conveyances  as  lay  property,  for  a  great  while;  the 
Court  would  not,  by  equitable  aid,  disturb  such  a  pos-  . 
session,  which  might  have  a  lawful  commencement; 
and  cited  the  cases  of  Fanshaw  v.  Rotherham,  Scott  v.  ^>^te. 
Ayrey,  and  Edwards  v.  Lord  Vernon. 

Lord  Loughborough  said — The  defence  was  very 
fairly  to  be  collected  from  the  answer,  which  had  set 
put  all  the  facts  that  constituted  the  defence ;  and  put 
the  plaintiff  into  possession  of  all  the  case  he  was  to 
meet.  It  stated  different  instruments,  family  convey- 
ances, purchases,  securities  made,  and  recoveries ;  and 
wherever  it  was  necessary  to  describe  specifically  the 
things  which  passed,  as  upon  the  recovery  in  the  writ 
of  entry,  upon  which  the  fine  to  the  crown  is  taken, 
the  two  thirds  of  the  tithes  were  particularly  mentioned. 
He  said  he  was  glad  to  have  been  furnished  with  the 
authorities  in  which  the  Courts  of  Chancery  and  Exche- 
quer had  refused  to  aid,  against  a  long  possession,  ac- 
companied with  family  deeds  and  purchases,  any  inquiry 
into  the  right  by  which  tithes  were  held.  Courts  of 
equity  had  no  jurisdiction  to  affect  purchasers.  In  the 
course  of  this  long  period  during  which  no  tithes  had 
been  paid  to  the  rector,  beyond  a  third  part,  there  must 
have  been  many  purchases ;  and  Lord  Norlhington  laid 
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particular  stress  upon  that.  Why  was  a  court  of  equity 
to  interfere  to  destroy  a  title,  acquired  under  a  purchase 
for  a  valuable  consideration  ?  In  Scott  v.  Ayrey  there 
was  an  actual  occupation  of  the  tithes.  What  was  the 
evidence  here  ?  In  some  of  the  leases  the  lands  were 
described  expressly  as  subject  to  one  third  to  the 
rector ;  in  others,  the  farm  was  let,  and  the  two-thirds 
of  the  tithes  were  particularly  specified  as  demised.  On 
the  other  hand,  when  the  lessee  entered,  he  did  not 
merely  retain,  he  paid  tithes  ;  for  he  paid  a  thirtieth 
instead  of  a  tenth,  and  that  was  clearly  an  ouster  quoad 
the  two-thirds  retained.  It  was  full  notice  to  all  suc- 
ceeding rectors,  that  it  was  not  by  fraud  or  subtraction ; 
but  an  assertion  of  right,  in  opposition  to  that  of  the 
rector;  and  a  clear  adverse  possession  strongly  mani- 
fested, by  paying  only  one-thirtieth  instead  of  one- 
tenth.  Therefore  the  difference  was  only  in  words 
between  this  case  and  that  of  Scott  v.  Ayrey.  The 
manner  in  which  the  owner  had  exercised  his  right 
was  by  demising  the  land,  and  the  tithes  of  the  land, 
to  the  same  person,  and  receiving  an  accumulated 
sum,  both  for  the  tithe  and  the  land.  It  was  not 
necessary  to  enter  into  the  discussion  of  the  title; 
he  could  conceive  a  clear  ground ;  the  tradition  of  the 
parish  shewed  it.  Was  it  necessary  to  put  the  subjects 
of  this  kingdom  to  account  for  their  tithes  antecedent 
to  the  reign  of  Hen.  8.  ?  If  so,  it  was  not  for  a  court 
of  equity  to  put  them  under  that  inquisition.  There- 
fore he  was  perfectly  warranted  in  following  pre- 
cedents so  very  respectable.  The  bill  was  dismissed, 
with  costs. 

97.  Where  there  has  been  an  uninterrupted  posses- 
sion of  a  portion  of  tithes  for  two  hundred  and  fifty 
years,  which  formerly  belonged  to  an  ecclesiastical  cor- 
poration, a  conveyance  of  them  will  be  presumed. 
skiiTifeT^  Trin  ^^*  ^^  action  was  brought  to  recover  a  deposit  made 
1798.  Gwiii.  by  the  plaintiff  upon  his  bidding  for  the  manor  of  Elham, 
and  lands  at  Elham,  in  Kent,  of  which  five  hundred  and 


Title  XXII.  Tithes.  ^  98.  ^  73 

forty-nine  acres  were  represented,  by  the  particular  of 
sale,  to  be  tithe-free,  or  rather  that  the  vendor  was  en- 
titled to  the  tithes  of  those  lands.  An  objection  was 
made  to  the  title  of  the  vendor  to  the  tithes ;  as  to 
which  the  facts  were  these: — The  priory  of  Rochester 
was  entitled  to  a  portion  of  the  tithes  of  the  lands 
sold.  King  Henry  VIII.  granted  them  to  the  dean  and 
chapter  of  Rochester:  but  they  never  had  possession  of 
them  ;  nor  had  any  tithe  been  ever  paid  of  the  lands 
in  question,  except  a  modus  of  ,20s.  to  the  vicar. 
The  title  to  the  manor  was  derived  from  Sir  Charles 
Herbert,  to  whom  it  had  been  granted  in  fee  simple  by 
King  James  I. 

On  the  part  of  the  plaintiff  it  w^s  insisted,  that  here 
was  no  pretence  of  an  exemption  from  payment  of 
tithes.  That  the  title  to  them  was  in  the  dean  and 
chapter  of  Rochester ;  and  that  if  a  grant  from  them 
was  to  be  presumed,  the  tithes  were  not  conveyed  by 
later  deeds  for  want  of  express  words,  and  therefore 
were  in  the  Crown,  or  in  the  heirs  of  Sir  Charles  Her- 
bert. On  the  part  of  the  defendants,  it  was  admitted 
that  this  was  not  an  exemption.  But  it  was  said  that 
from  a  possession  of  two  hundred  and  fifty  years,  a 
conveyance  from  the  dean  and  chapter  of  Rochester 
prior  to  13  EUz.  would  be  presumed  ;  and  that  the 
general  words  were  sufficient  to  convey  the  tithes,  as 
profits  of  the  lands. 

Lord  Kenyon,  before  whom  the  abstract  and  all  the 
opinions  taken  on  both  sides  had  been  laid,  said, — 
"All  objections  are  admitted  to  be  removed,  except  that 
which  relates  to  the  tithes.  A  court  of  equity,  in  these 
cases,  has  a  discretion  which  I,  sitting  here,  cannot 
exercise  ;  as  I  am  bound  to  tell  the  jury  that  the  plain- 
tiff cannot  recover  his  deposit,  if  there  be  a  good  title 
to  these  tithes  ;  and  on  all  the  circumstances,  I  think 
there  is  such  good  title.  Here  is  possession  of  them 
for  two  hundred  and  fifty  years.  Who  can  disturb 
the   title  ?     The   rector   cannot.     These   tithes   have 
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been  severed  from  the  rectory  ever  since  the  Con- 
quest. If  these  tithes  had  been  part  of  the  rectorial 
tithes,  no  time  would  have  barred  the  rector.  Where 
is  there  any  other  right  ?  The  dean  and  chapter  of 
Rochester  might  before  the  13  Eliz.  have  alienated 
them.  I  am  very  clear,  that  on  a  possession  of  two 
centuries  and  a  half,  I  must  tell  the  jury  that  they 
should  presume  any  conveyance  from  the  dean  and 
chapter." 

The  plaintiff  was  nonsuited. 
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Sect.    1.  Nature  of. 

2.  Common  of  Pasture, 

3.  Appendant, 
10.  Appurtenant. 

15.  Because  of  Vicinage. 
19.  In  Gross. 
21.  Stinted  Commons. 
24.  Common  of  Estovers. 
31.  Common  of  Turbary. 

35.  Common  of  Piscary. 

36.  Common     annexed    to 

Copyholds, 

41.  -4  Right  to   Common 

cannot  be  Devested. 

42.  Common  may  be  Ap- 

portioned. 


Sect.  47.  Rights  of  the  Lord* 

54.  Rights    of    the   Com- 
moners, 
59.  Approvement  of  Com- 

mon, 
78.  Inclosure  of  Commons. 

81.  Extinguishment         of 

Common, 

82.  I.  %  Release, 

83.  II.  %  17w2Y^  0/  Pos- 

sess w. 

91.  III.  By  Severance, 

92.  IV.  By    Enfranchise- 

ment of  Copyholds, 
95.  Common  may  be  Re- 
vived. 


Section  I. 


Common  is  a  right  or  privilege  which  one  or  more  per-  Nature  of. 
sons  havCj  to  take  or  use  some  part  or  portion  of  that 
which  another  person's  lands^  waters^  woods^  &c.  pro- 
duce. It  commenced  in  some  agreement  between  the 
lords  of  manors  and  their  tenants^  for  valuable  pur- 
poses ;  and  being  continued  by  usage^  is  good  and  valid 
at  present^  though  there  be  no  deed  or  instrument  in 
writing  to  prove  the  original  grant. 

2.  The  most  general  and  valuable  kind  of  common  is  Common  of 
that  of  pasture  ;  which  is  a  right  of  feeding  one's  beasts  iTnst?i22a. 
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in  another's  land;  for  in  those  waste  grounds  which 
are  called  commons^  the  property  of  the  soil  is  gene- 
rally in  the  lord  of  the  manor.  This  kind  of  common 
is  either  appendant^  appurtenant,  because  of  vicinage, 
or  in  gross. 

Appendant.  3.  Commou  appendant  is  a  right  annexed  to  the  pos- 

session of  land,  by  which  the  owner  thereof  is  entitled 
to  feed  his  beasts  on  the  wastes  of  the  manor.     The 

2  Inst.  85.  origin  of  which  is  thus  described  by  Lord  Coke.  "  When 
a  lord  of  a  manor,  wherein  was  great  waste  grounds, 
did  enfeoff  others  of  some  parcels  of  arable  land,  the 
feoffees,  ad  manutenendum  servitium  socce,  should  have 
common  in  the  said  wastes  of  the  lord,  for  two  causes; 
first,  as  incident  to  the  feoffment ;  for  the  feoffee  could 
not  plough  and  manure  his  ground  without  beasts,  and 
they  could  not  be  sustained  without  pasture  ;  and  by 
consequence  the  tenant  should  have  common  in  the 
wastes  of  the  lord  for  his  beasts,  which  do  plough  and 
manure  his  tenancy,  as  appendant  to  his  tenancy ;  and 
this  was  the  beginning  of  common  appendant.  The 
second  reason  was  for  maintenance  and  advancement 
of  agriculture  and  tillage,  which  was  much  favoured 
in  law.'* 

1  Roll.  Ab.  396.  4.  Common  appendant  must  be  time  out  of  mind, 
and  can  only  be  claimed  by  prescription  ;  so  that  it 
cannot  be  pleaded  by  way  of  custom.  Thus  where  a 
person  alleged  a  custom,  that  every  inhabitant  of  a 

Gateward's       Certain  town  had  common  of  pasture  in  a  particular 

case.  Rep.  59.  pj^^.^  .  j|.  ^^g  resolvcd  that  such  custom  was  ag-ainst 
law,  and  therefore  void. 

4  Rep.  37  «i.  5.  Common  appendant  is  regularly  annexed  to  arable 

land  only  ;  yet  it  may  be  claimed  as  appendant  to  a 
manor,  farm,  or  carve  of  land,  though  it  contain  pas- 
ture, meadow,  and  wood  ;  for  it  will  be  presumed  to 
have  all  been  originally  arable  :  but  a  prescription  to 
have  common  appendant  to  a  house,  meadow,  or  pas- 
ture, is  void. 

sdb'^iJ' Ld  ^'  ^^^^J^^"   ^f  pasture  may  be  appendant  to  a  cot- 

Raym'.  1015. 
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isige,  for  a  cotta«^e  has  at  least  a  curtilage  annexed  to 
it;  nor  is  it  deemed  in  law  to  be  a  cottage,  unless 
there  are  four  acres  of  land  belonging  to  it. 

7.  It  was  resolved  by  the  Court  of  King's  Bench,  Hoiimshead 
in  a  modern  case,  that  the  owner  of  a  tenement  may  7  East.  485. 
have   two   distinct   rights   of  common   for   his   cattle, 

upon  different  wastes,  in  different  manors,  under  se- 
veral lords  :  though  it  might  be  otherwise  if  the  dif- 
ferent wastes  had  appeared  to  have  been  originally 
held  under  the  same  lord. 

8.  Common  appendant  can  only  be  claimed  for  such  iinst.  1220. 
cattle  as  are  necessary  to  tillage  ;  as  horses  and  oxen 

to  plough  the  land,  and  cows  and  sheep  to  manure  it. 

9.  Common  appendant  may  by  usage  be  limited  to  i  Roll.  Ab. 
any  certain  number  of  cattle  :  but  where  there  is  no  Bennet  v. 
such  usage,  it  is  restrained  to  cattle  levant  and  couchant  AbTss^^'"* 
upon  the  land,  to  which  the  right  of  common  is  ap-  ^jisou^*^^^* 
pendant ;  and  the  number  of  cattle  which  are  allowed  Chester, 

_  8  Term  R.  396 

to  be  levant  and  couchant  shall  be  ascertained  by  the 
number  of  cattle  which  can  be  maintained  on  the  land 
during  the  winter. 

10.  Common  appurtenant  does  not  arise  from  any  Appurtenant. 
connexion  of  tenure,  but  must  be  claimed  by  grant  or 
prescription  ;  and  may  be  annexed  to  lands  lying  in  dif- 
ferent manors  from  those  in  which  it  is  claimed.  This  i  Roll. Ab.  399. 
species  of  common,  though  frequently  confounded  with 
common  appendant,  differs  from  it  in  many  circum- 
stances. It  may  be  created  by  grant,  whereas  common 
appendant  can  only  arise  from  prescription.  It  may  be 
claimed  as  annexed  to  any  kind  of  land,  whereas  com- 
mon appendant  can  only  be  claimed  on  account  of  an- 
cient arable  land.  It  may  be  not  only  for  beasts  usually 
commonable,  such  as  horses,  oxen,  and  sheep  :  but 
likewise  for  goats,  swine,  &c. 

11.  Common  appurtenant  may  be  for   cattle  vnth-  pitz.  n.  b. 
out  number,  or  for  a   certain  number  only  ;  and  may  ^^®*  "' 
be  appurtenant  to  a  manor  by  prescription,  or  by  grant, 
made  since  time  of  memory ;  and  that  as  well  for  a 
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1  Roll.  Ab.  398.  certain  aumber  of  cattle^  as  without  number  :  where 
it  is  without  number^  it  is  restrained  to  cattle  levant 
and  couchant  on  the  land  to  which  it  is  annexed. 
Therefore^  if  a  person  claims  common  by  prescription 
on  the  land  of  another^  for  all  manner  of  commonable 
cattle,  as  belonging  to  a  tenement,  this  is  a  void  pre- 

Stevens  v.        scriptiou  ;  bccausc  he  does  not  say  that  it  is  for  cattle 

Au^stin,  2Mod.  ^^^^^^  ^^^  couckant  ou  the  land. 

schoiesw.  1^-  It  has  been  determined  in  a  modern  case,  that 

5T^mR!46.    commou    for   cattle   levant   and   couchant   cannot  be 
claimed  by  prescription,   as  appurtenant  to  a   house, 
without  any  curtilage  or  land.     And  Mr.  Justice  Dul- 
ler said,  the  only  question  was,  what  was   meant  in 
former  cases  by  the  words  messuage  and  cottage,  an- 
nexed to  which  was  the  right  of  common  claimed  ; 
for  in  all  of  them,  the  Court  said,  they  would  intend 
that  land  was  included  therein.     And  that  it  was  ne- 
cessary there  should  be   some  land   annexed   to   the 
house  was  clear,    from  considering  what  was  meant 
by  levancy  and  couchancy  :  it  meant  the  possession  of 
such  land  as  would  keep  the  cattle  claimed  to  be  com^ 
moned,   during  the  winter ;  and  as  many  as  the  land 
would  maintain  during  the  winter,  so  many  should  be 
said  to  be  levant  and  couchant. 
•1  Roll. Ab. 398.       13.  Persons  entitled  to  common  appendant  or  ap- 
purtenant cannot  in  general  use  the  common  but  with 
their   own  cattle.     If,  however,  they  take  the  cattle 
of  a  stranger,  and  keep  them  on  their  own  land,  heln^ 
there  levant  and  couchant,  they  may  use  the  common 
with  such   cattle  :    for  they  have  a  special    property 
ill  them. 
Drury  v.  Kent,       14.  Commou  appendant  or  appurtenant  for  all  beasts 

Cro.  Jac.  14.        ,  .  ,  ,  ,      , 

W.Jones 375.  Icvant  and  couchant  cannot  be  granted  over ;  but 
common  appurtenant  for  a  limited  number  of  beasts 
may  be  granted  over :  and  it  is  said,  that  in  a  case 
of  this  kind,  the  commoner  may  grant  over  part  of 
the  right  of  common,  and  reserve  the  rest  to  himself. 

Because  of  15,  Cpmmon  because  of  vicinage  is  where  the.  in- 

vicinage.  '-' 

1  Inst.  122  a. 


Title  XXIII.  Common.  §  16—20.  79 

habitants  of  two  townships,  which  lie  contiguous  to 
each  other,  have  usually  intercommoned  with  one  an- 
other ;  the  beasts  of  the  one  straying  mutually  into  the 
other's  fields,  without  any  molestation  from  either.  This 
species  of  common  is  in  fact  only  a  permissive  right, 
intended  to  excuse  what  in  strictness  is  a  trespass  in 
both  ;  and  to  prevent  a  multiplicity  of  suits.  It  can  only  u  Mod.  72. 
exist  between  two  townships  or  manors  adjoining  one 
another  ;  not  where  there  is  intermediate  land. 

16.  Common  because  of  vicinage  is  not  common  ap-  4  Rep.  38  «. 
pendant :  but  inasmuch  as  it  ought  to  be  by  prescrip- 
tion, from  time  immemorial,  as  common  appendant,  it 

is  in  this  respect  similar  to  that  species  of  common. 

17.  This   right  of  common   does  not  authorize  an  Unst.  122«. 
inhabitant  of  one  township  or  manor  to  put  his  cattle 

upon  the  wastes  of  the  other  township  or  manor  :  but 
he  must  put  them  upon  the  wastes  of  his  own  town- 
ship or  manor,  from  whence  they  may  escape  into  the 
wastes   of  the   other. 

18.  Common  because  of  vicinage  can  only  be  used  Corbet's  case, 
by  cattle  levant  and  couchant  upon  the  lands  to  which 

such  right  of  common  is  annexed :  and  if  the  com- 
mons of  the  towns  of  A.  and  B.  are  adjoining,  and 
there  are  fifty  acres  of  common  in  the  town  of  A. 
and  one  hundred  acres  in  the  town  of  B.,  the  inhabit- 
ants of  the  town  of  A.  cannot  put  more  cattle  on 
their  common  than  it  will  feed,  without  any  respect 
to  the  extent  of  the  common  in  the  town  of  B., 
nee  e  converso. 

19.  Common  in  ffross  is  a  rie^ht  which  must  be  in  gross. 

1-111,  ..  ,,  ,.  1  Inst.  122a. 

claimed  by  deed,  or  prescription,  and  has  no  relation  to 
land,  but  is  annexed  to  a  man's  person  :  this  may  be 
cither  for  a  certain  or  an  indefinite  number  of  cattle. 
And  where  a  person  has  common  of  this  kind,  either  ]q^°^^-  ^^• 
for  a  certain  or  an  indefinite  number  of  cattle,  he  may 
put  in  the  cattle  of  a  stranger,  and  use  the  common 
with  them. 

20.  Neither  common  appendant^  nor  common   ap-  ^'^'■'^- 


Hawkes  v. 
Molyneux, 
1  Leon.  73. 
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purtenant  for  cattle  levant  and  couchant,  can  be  turned 
into  common  in  gross  :  but  common  appurtenant,  for 
a  limited  number  of  cattle^  may  be  granted  over  ;  and 
by  such  grant  becomes  common  in  gross. 
Stinted  com-  21.  lu  many  cases  the  right  to  common  of  pasture  is 
rSoilAb.sp;.  confined  to  a  particular  part  of  the  year  only;  as  from 
Michaelmas  to  Lady-day  ;  in  which  case  it  is  called  a 
stinted  common.  So  a  person  may  have  a  right  of 
common  in  a  meadow^  after  the  hay  is  carried,  till  Can- 
dlemas ;  or  to  common  in  a  pasture,  from  the  feast  of 
St.  Augustin  till  All  Saints. 

22.  In  a  case  where  a  man  prescribed  to  have  com- 
mon appendant,  namely,  if  the  land  was  sown  by  con* 
sent  of  the  commoner,  then  he  was  to  have  no  com- 
mon till  the  corn  was  cut,  and  then  to  have  common 
again  till  the  land  was  sown  by  the  like  consent  of  the 
commoner;  it  was  objected  that  this  prescription  was 
against  common  right,  for  it  was  to  prevent  a  man 
from  sowing  his  own  land,  without  the  leave  of  another. 
The  whole  Court  held  the  prescription  good ;  for  the 
owner  of  the  land  could  not  plow  and  sow  it,  where 
another  had  the  benefit  of  the  common  :  but  in  this 
case  both  parties  had  a  benefit,  for  each  of  them  had 
a  quahfied  interest  in  the  land. 

23.  By  the  statute  13  Geo.  3.  c.  81.  s.  16,  17,  18, 
it  is  enacted,  that  assessments  may  be  made  for  the 
improvement  of  such  commons  ;  that  the  time  of  open- 
ing and  shutting  them  may  be  varied  by  the  major 
part,  in  number  and  value,  of  the  owners  and  occut 
piers,  with  the  consent  of  the  lord  or  lady  of  the 
manor ;  and  that  commons  which  were  formerly  open 
during  the  whole  year  may  be  shut  and  unstocked 
for  a  time,  reserving  a  portion  for  such  of  the  com- 
moners as  may  dissent. 

24.  Common  of  estovers  is  a  right  of  taking  neces- 
sary housebote,  ploughbote,  and  hedgebote,  in  another 
person's  woods  or  hedges,  without  waiting  for  any  as- 
signment thereof. 


Common  of 
estovers. 
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25.  We  have  seen  that  every  tenant  for  life  or  years  Tit.  3  &  8. 
has  a  Hberty  of  this  kind,  of  common  right,  in  the  lands 
which  he  holds  for  these  estates,  without  any  express 
provision  of  the  parties  :  but  this  right  may  also  be  ap- 
pendant or  appurtenant  to  a  messuage  or  dwelling- 
house,  by  prescription  or  grant,  to  be  exercised  in  lands 

not  occupied  by  the  tenant  of  the  house  :  as  if  a  man 
grants  estovers  to  another,  for  the  repair  of  a  certain 
house ;  they  become  appurtenant  to  that  house ;  so 
that  whoever  afterwards  acquires  it,  shall  have  such 
common  of  estovers. 

26.  A  person  prescribed  to  have  estovers  for  repair-  sto'^cro  jac 
ing  houses,  or  for  building  new  houses  on  the  land.     It  25, 

was  alleged,  that  the  custom  was  unreasonable^^  to  take 
estovers  for  the  building  of  new  houses :  but  all  the 
Court,  except  WilHams,  held  it  to  be  a  good  prescrip- 
tion ;  for  one  might  grant  such  estovers  at  that  day. 
WilHams  held  the  prescription  bad,  as  it  ought  only  to 
be  for  repair  of  ancient  houses. 

27.  Where  a  person   has  common  of  estovers  in  a  5  Rep.  25 «. 
certain  wood  of  another,  by  view  and  deHvery  of  the 
owner's  bailiff;  if  he  takes  estovers  without  such  view 

and  delivery,  he  is  a  trespasser,  though  he  takes  less 
than  he  was  entitled  to. 

28.  Where  a  person  has  common  of  estovers,  either  4  Rep.  87  a. 
by  grant  or  prescription,  annexed  to  his  house  ;  tliough 

he  should  alter  the  rooms  or  chambers,  or  build  new 
chimnies,  or  add  to  the  house,  the  prescription  will  con- 
tinue :  but  he  cannot  employ  any  of  the  estovers  in  the 
parts  newly  added. 

29.  If  a  person  has   common  of  estovers,  and  the  Cro.  eiiz.  820. 

r.     1  .,  /»     ,  Cro.  Juc.  256. 

owner  of  the  soil  cuts  down  part  of  the  wood,  the  per- 
son entitled  to  estovers  cannot  take  any  part  of  the 
timber  thus  cut  down,  but  must  take  his  estovers  out 
of  the  residue. 

30.  Where  a  person  has  common  of  estovers  appur-  Piowa.  asi. 
tenant  to  a  house,  and  he  grants  the  estovers  to  an- 
other, reserving  the  house  to  himself;  or  grants  the 

VOL.  III.  G 
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Common  of 
turbary. 


Valentine  v. 
Penny,  Noy 
145. 


Wilson  V. 
Willis,  7  East. 
121. 
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house  to  another^  reserving  the  estovers  to  himself -in 
either  of  those  cases^  the  estovers  shall  not  be  severed 
from  the  house^  because  they  must  be  spent  on  the 
house 

31.  Common  of  turbary  is  a  right  to  dig  turf  upon 
another's  land^  or  upon  the  lord's  waste.  This  kind  oi 
common  can  only  be  appendant  to  a  house^  not  to  land ;; 
for  the  turfs  are  to  be  burned  in  the  house  :  nor  can  it 
extend  to  a  right  to  dig  turf  for  sale. 

32.  In  an  action  of  trespass,  quare  clausumf regit,  et, 
solum  fodit,  the  defendant  justified  that  he  and  his  an-, 
cestors,  and  all  those  whpse  estate  he  had  in  a  certain 
cottage,  had  used  to  have  common  of  turbary  to  dig 
and  sell  ad  libitum,  as  belonging  to  the  said  cottage. 
Adjudged  that  this  was  a  bad  plea,  such  a  right  of  com- 
mon being  repugnant  in  itself;  for  a  common  apper- 
taining to  a  house  ought  to  be  spent  in  the  house,  and 
not  sold  abroad.     Judgment  accordingly. 

SS.  In  a  modern  case,  a  custom  was  pleaded  in  the 
manor  of  Hampstead  for  ail  the  customary  tenants, 
having  gardens,  to  dig  turf  on  the  waste,  for  making 
grass-plots,  at  all  times  of  the  year,  and  as  often,  and 
in  such  quantity,  as  occasion  required.  The  Court  of 
King's  Bench  held  that  such  a  custom  was  bad  in  law, 
as  being  indefinite,  uncertain,   and  destructive  of  the 


Solme  V.  Bul- 
lock, 3  LeT. 
165. 


Common  of 
piscary. 
1  Inst.  122  a. 
FirfcTit.  27. 


Common  an- 
nexed to  copy- 
holds, 6  Rep. 
60  6. 


common 


34.  Where  common  of  turbary  is  appurtenant  to 
a  house,  it  will  pass  by  a  grant  of  such  house  with 
the  appurtenances. 

35.  Common  of  piscary  is  a  right  to  fish  in  the  soil 
of  another;  or  in  a  river  running  through  another's 
land.  And  Lord  Coke  says,  that  this  kind  of  right  does 
not  exclude  the  owner  of  the  soil  from  fishing. 

S6.  Copyholders  are  not  entitled  by  general  custom; 
to  common,  on  the  wastes  of  the  manor  of  which  their ^ 
estates  are  held :    but  copyholders  in  fee  or  for  life, 
may,  by  particular  custom,  have  common  on  the  de- 
mesnes of  the  manor. 
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'  37.  A  copyholder  of  certain  tenements,  called  Col-  J^fp^'^gi  j.^'' 
lins,  in  pleading-  alleged  a  custom,  that  all  the  tenants  6Rep.  6U6. 
of  the  said  tenements  called  Collins  had  used  to  have 
common  in  such  a  place,  parcel  of  the  said  manor, 
and  if  the  custom  might  be  alleged  within  the  manor, 
and  applied  to  but  one  single  copyhold,  was  demurred 
in  law. 

Adjudged,  that  such  custom,  as  well  for  the  form 
as  for  the  matter  of  it,  was  good.  For,  first,  the  copy- 
holder, in  his  own  name,  could  not  prescribe,  for  the 
weakness  of  his  estate :  but  if  he  could  prescribe,  he 
ought  to  do  it  in  the  name  of  the  lord  of  the  manor  ; 
to  say,  that  the  lord  of  the  manor,  and  all  his  ances- 
tors, and  all  those  whose  estate  he  had,  had  common 
in  such  a  place,  for  him  and  his  tenants  at  will ;  and 
that  shall  serve  where  the  copyholder  claimed  com- 
mon or  other  profits  in  the  soil  of  a  strang^er.     But  wi.itet'. 

^  ^  Sawyer,  6  Yin. 

when  the  copyholder  claimed  common  or  other  profit  i^i- 
in  the  lord's  soil,  he  could  not  prescribe  in  the  name  of 
the  lord  ;  for  the  lord  could  not  prescribe  to  have  com- 
mon or  other  profit  in  his  own  soil :  but  then  the 
copyholder  must  of  necessity  allege,  that  within  the 
manor  was  such  a  custom,  as  in  this  case. 

38.  Where  copyholders  for  life,  according  to  the  swayne's  case, 
custom,  have  used  to  have  common  in  the  wastes  of  ^^* 
the  lord  of  the  manor,  or  estovers  in  his  woods,  or 
any  other  profit  apprendre  in  any  part  of  the  manor  ; 
and  afterwards  the  lord  aliens  the  waste  or  woods  to 
another  in  fee ;  if  the  lord  grants  copyholds  for  lives, 
the  grantees  will  be  entitled  to  common  of  pasture, 
or  common  of  estovers,  notwithstanding  the  severance  : 
for  the  title  of  the  copyholder  is  paramount  to  the 
severance,  and  the  custom  unites  the  common  of  es- 
tovers, which  are  but  accessaries  or  incidents,  as  long 
as  the  lands,  being  the  principal,  are  maintained  by 
the  custom  ;  and  these  customary  appurtenances  are 
not  derived  from  the  estate  of  the  lord,  for  he  is  the 
ownet  of  the  freehold  and  inheritance  of  the  manor, 

g2 


84  Title  XXIII.  Common,  §  39—43. 

but  they  are  appertaining  to  the  customary  estate  of 
the  copyholder^  after  the  grant  made  to  him^  which  is 
preserved  by  the  custom^   and   is    paramount   to   the 
severance. 
Woriedger.  39.    If  a   copyhold,   to   w^hich    common   belonged, 

CrofEiiz!  794.   cschcats,  and  the  lord  regrants  it  with  all  common  ap- 
pendant, the  grantee  shall  have  common;  for  although  the 
ancient  common  be  extinct^  yet  there  was  a  new  grant. 
Badgerr.  Ford,       40.  In  a  modcm  case  where  a  copyhold  tenement, 

3  Barn,  and  .  ^-^  . 

Aid.  153.  to  which  a  right  of  common  was  annexed,  vested  m 
the  lord  by  forfeiture,  who  regranted  it  as  a  copyhold, 
with  the  appurtenances  ;  it  was  held,  that  having  always 
continued  demisable,  while  in  the  hands  of  the  lord,  it 
was  a  customary  tenement,  and  as  such  was  still  enti- 
tled to  right  of  common. 

Arighttocom-       41.  A  riffht  to  common  beinsr  an  incorporeal  here- 

mon  cannot  be  in  i  i        i        i  i         i  i 

devested.         Qitamcnt,  and  collateral  to  the  land,  cannot  be  devested. 

TiL'6S. c.  13.  For  though  a  person  entitled  to  a  right  of  common  be 
not  in  the  actual  enjoyment  of  it;  yet  by  non  user  only 
for  a  time,  he  does  not  cease  to  have  a  vested  estate  or 
interest  therein. 

Common  may        42.  Commou  of  pasturc,  whcrc  it  is  appendant,  may 

be  apportioned.  .  .       ^  .     •        ^  •    i         mi 

Tyrringham's    bc  apportioned  ;  because  it  is  or  common  right.    1  here- 

case,  ep.  .  ^^^^^  .^  ^^^  cominoncr  purchases  part  of  the  land  in 
which  he  has  a  right  of  common,' the  common  shall  be 

Tit.  28.  c.  3.  apportioned  ;  as  if  the  lord  purchases  a  parcel  of  the 
tenancy,  the  rent  shall  be  apportioned.  So  if  A.  has 
common  appendant  to  twenty  acres  of  land,  and  en- 
feoffs B.  of  part  thereof,  the  common  will  be  appor- 
tioned; and  B.  shall  have  common  prorata.  For  in 
such  case  no  prejudice  is  done  to  the  tenant  of  the  land 
wherein  the  common  is  to  be  had ;  as  he  will  not 
be  charged  with  more,  upon  the  whole,  than  he  was 
before  the  severance. 

iins\i22fl.         43.    In    the    case   of  common   appurtenant,    if  the 

4  Rep.  37  a.  .  ,     ,  .  ,  p     ,        i         i  i 

person  entitled  to  it  purchases  part  oi  the  land,  where-, 
in  the  common  is  to  be  had,  there  shall  be  no  ap- 
portionment ;  because  common  appurtenant  is  again^t^. 
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common  right.  But  this  kind  of  common  shall  be 
apportioned  by  alienation  of  part  of  the  land  to  which 
it  is  appurtenant. 

44.  One  Wild  being  seised  of  a  messuage  and  forty  wuiVb  case, 
acres  of  land  at  Croydon^  to  which  a  right  of  common 

of  pasture  was  appurtenant,  on  two  hundred  acres  of 
land  at  Norwood,  for  all  commonable  cattle  levant  and 
couchant  on  the  said  messuage  and  forty  acres  of  land  ; 
enfeoffed  John  Wood  of  live  acres  thereof.  The 
question  was,  whether  Wood  was  entitled  to  common 
appurtenant  to  his  five  acres.  It  was  resolved  that  he 
was  ;  and  that  the  alienation  of  part  of  the  land  should 
not  destroy  the  right  of  common,  either  of  the  alienor 
or  alienee  ;  but  each  should  retain  a  right  of  common 
proportioned  to  his  estate. 

45.  It  was  held  in  the  same  case,  that  if  a  person 
having  a  right  of  common  appurtenant  to  his  land, 
leases  part  of  it,  the  lessee  shall  have  common  for 
beasts  levant  and  couchant  on  the  land. 

46.  Common  of  estovers  or  piscary  cannot  be  ap-  iinst.  i64«. 
portioned ;  and  Lord  Coke  says,  if  a  person  has  house- 
bote, haybote,  &c.  appendant  to  his  freehold,  they  are 

so  entire,  that  they  shall  not  be  divided. 

47.  With  respect  to  the  several  rights  of  the  lord  or  Rights  of  the 
owner  oi  the  soil,  and  the  commoners,  it  has  been  long 

^ttled  that  the  lord  of  the  manor,  or  other  owner  of 
the  soil,  in  which  there  is  a  right  of  common,  has  the 
freehold  and  inheritance  in  him,  and  may  exercise 
every  act  of  ownership  not  destructive  of  the  com- 
moner's rights.  Therefore,  if  a  person  claims  by  pre-  i  i„st.  122  «. 
scription  any  manner  of  common  in  another's  land,  and 
that  the  owner  shall  be  excluded  from  having  pasture, 
estovers,  or  the  like  therein  ;  this  is  a  prescription 
against  law,  as  contrary  to  the  nature  of  common  ;  it 
being  implied  in  the  first  grant,  that  the  owner  of  the 
soil  should  take  his  reasonable  profit  there.  But  a  per- 
son may  prescribe  or  allege  a  custom  to  have  and  en- 
joy solam  vcsturam,  from    such  a  day  to  such  a  day  :  2Roii.Ab.267. 


*^ 
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whereby  the  owner  of  the  soil  shall  be  excluded  from 
pasturing  his  cattle  there  at  that  time. 

48.  In  a  case  which  arose  in  23  Cha.  2.  it  was  re- 
solved^ that  the  copyholders  of  a  manor  may  have  the 
sole  and  several  pasture^,  for  the  whole  year^  in  the 
lord's  soil ;  as  belonging  to  their  customary  tenements ; 
for  this  does  not  exclude  the  lord  from  all  the  profits  of 
the  land,  as  he  is  entitled  to  the  mines^  quarries,  and  trees. 

49.  The  lord  by  prescription  may  agist  the  cattle 
of  a  stranger  on  the  common  ;  but  not  otherwise. 
And  in  27  Cha.  2.  it  appears  to  have  been  held,  that 
a  licence  from  the  lord  to  a  stranger,  to  put  his  cattle 
upon  the  common,  was  good  ;  provided  there  was  suf- 
ficient common  left  for  the  commoners. 

50.  On  an  application  to  the  Court  of  Chanceryj, 
by  the  tenants  of  a  manor,  for  an  injunction  against 
the  lessee  of  the  manor,  to  stay  his  digging  of  brick 
earth,  and  making  bricks  on  the  common  ;  Lord  King, 
assisted  by  Sir  Joseph  Jekyll,  denied  the  motion ;  for 
that  the  lord  was  of  common  right  entitled  to  the  soil 
of  the  waste ;  and  the  tenants  had  only  a  right  to 
take  the  herbage  by  the  mouths  of  their  cattle.  That 
the  lord  had  a  right  to  open  mines  in  the  waste  of  a 
manor,  and  why  not  to  dig  brick  earth  ;  especially 
where  the  bricks  were  made  for  one  of  the  tenants  of 
the  manor,  and  to  be  employed  in  building  upon  the 
manor. 

51.  A  lord  of  a  manor  may  dig  clay-pits  on  the 
common,  or  empower  others  to  do  so,  without  leaving 
sufficient  herbage  for  the  commoners,  if  such  a  right 
has  always  been  exercised  by  the  lord. 

52.  A   commoner  brought   an   action   against  the 
s'TermR.  411.  lessccs  of  the  lord,  for  digging  clay  upon  the  common. 

It  appeared  that  the  herbage  of  the  common  was  in 
many  places  destfoyed  by  this  practice:  but  it  also 
appeared  that  clay  had  been  dug  by  the  lord  on  the 
common  for  seventy  years  preceding;  and  had  been 
sold  by  him  during  that  time. 


Bateson  v 
Greene, 
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The  jury  found  a  verdict  for  the  plaintiff:  but  a 
new  trial  was  granted.  Lord  Kenyon  said,  the  only 
^question  was,  whether  the  evidence  supported  the 
verdict  for  the  plaintiff ;  and  he  was  clearly  of  opinion 
that  it  did  not.  It  appeared  that  a  few  acres  of  the  com- 
mon had  been  rendered  unproductive  to  the  commoner  : 
but  the  right  of  digging-  for  clay  in  the  common  was  v 
incontestibly  proved  to  have  existed  at  all  times  in  the 
lord ;  and  no  witness  had  stated  in  what  respect  this 
right  had  been  more  exercised  latterly  than  formerly. 
That  such  a  right,  as  the  lord  had  here  exercised, 
might  exist  in  point  of  law  could  not  be  doubted  : 
for  if  the  lord  had  always  dug  on  the  common,  and 
taken  what  clay  he  pleased,  without  interruption  or 
complaint ;  and  nothing  appeared  to  shew  that  this 
right  was  limited  to  any  particular  extent ;  there  was 
no  pretence  for  subjecting  him,  or  those  who  claimed 
under  him,  to  such  an  action  ;  though  the  commoners 
had  been  abridged  of  their  enjoyment  of  some  part 
of  the    common. 

53.  It  is  laid  down  by  Mr.  Justice  Buller,  in  the  5TermR.4i6. 
above  case,  that  where  there  are  two  distinct  rights, 

claimed  by  different  parties,  which  encroach  on  each 
other,  in  the  enjoyment  of  them  ;  the  question  is, 
which  of  the  two  rights  is  subservient  to  the  other. 
It  may  be  either  the  lord's  right,  which  is  subservient 
to  the  commoners  ;  or  the  commoners,  which  is  sub- 
servient to  the  lord's  In  general  the  lord's  is  the  su*- 
perior  right,  because  the  property  of  the  soil  is  in  him  : 
but  if  the  custom  shew  that  it  is  subservient  to  the 
commoners,  then  he  cannot  use  the  common  beyond 
that  extent. 

54.  With  respect  to  the  ria'hts  of  commoners,  it  is  set-  R'g^»tsof  the 

^  '^  commoners. 

tied,  that  in  the  case  of  common  of  pasture  they  have  i  RoU. Ab.  406. 
nothing  to  do  with  the  soil,   but  only  a  right  to  take 
the  grass  with   the  mouths   of  their   cattle.       It   has, 
therefore,  been   held,  that  a  commoner  cannot  make 


88 


Bellew  V. 
Lanp^don,  Cro. 
Eliz.  376, 


H.iclesdon  v. 
Grussell, 
Cro.  Jac.  195. 


Cooper  V. 
Marhall, 

1  Burr.  259. 

2  Leon.  201. 
203. 

Yelv.  104. 


Kirby  v.  Sad- 
grovo,  1  Bos. 
and  Pul.  13. 


Burr.2G5. 


Mason  r.Caesar, 
2  Mod.  6G. 


Title  XXIII.  Common.  §  55—58. 

a  trench  or  ditch  on  the  common^  to  let  off  the  water, 
unless  he  is  authorized  by  a  custom. 

55.  Rabbits  being*  considered  as  beasts  of  warren, 
a  commoner  cannot  justify  the  kilHng  or  driving  them 
away,  because  they  are  not  vermin  ;  and  therefore 
the  keeping"  of  them  by  the  owner  of  the  soil  is  law- 
ful. If  the  lord  makes  rabbit- burrows  in  the  common, 
and  stores  them  with  rabbits,  the  commoners  cannot 
justify  killing  them  ;  for  a  commoner  has  nothing  to 
do  with  the  land,  but  to  put  in  his  cattle  ;  and  he  may 
not  meddle  with  any  thing  of  the  lord's  there.  Nor  can 
a  commoner  fill  up  rabbit-burrows  made  by  the  lord 
in  the  common  :  the  commoner  may,  however,  have 
an  action  on  the  case,  if  the  lord  leaves  not  sufficient 
common  ;  and  if  the  commoner's  rights  are  injured 
by  the  making  of  rabbit-burrows,  his  remedy  is  by 
action. 

56.  It  has  been  held,  in  a  modern  case,  that  if  the 
lord  of  the  manor  plants  trees  on  his  common,  a  com-^ 
moner  has  no  right  to  abate  them. 

57.  It  is  said  by  Lord  Mansfield  that  the  lord,  by 
his  grant  of  common,  gives  every  thing  incident  to 
the  enjoyment  of  it,  as  ingress,  egress,  &c.  ;  and 
thereby  authorizes  the  commoner  to  remove  every 
obstruction  to  his  cattle's  grazing  the  grass  which 
grows  upon  such  a  spot  of  ground ;  because  every 
such  obstruction  is  directly  contrary  to  the  terms  of 
the  grant.  A  hedge,  a  gate,  or  a  wall,  to  keep  the 
commoner's  cattle  out,  is  therefore  inconsistent  with 
a  grant,  which  gives  them  a  right  to  enter. 

58.  In  all  instances  of  this  kind,  the  commoner  has  a 
right  to  abate :  and  in  a  case  where  the  lord  brought 
an  action  of  trespass,  for  pulUng  down  hedges,  the  de- 
fendant pleaded  that  he  had  a  right  of  common  in  the 
place  where,  &c.  and  that  the  hedges  were  made  upon 
his  common,  so  that  he  could  not  enjoy  it  as  fully  as 
before.     The  Court  was  of  opinion  that  the  defendant 
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might  abate  the  hedges  ;  for  thereby  he  did  not  meddle 
with  the  soil,  but  only  pulled  down  the  erection. 

59.  Bv  the  common  law,  the  lord  of  a  manor  could  Approyement 

J  ^  ,  .  of  Common. 

not  appropriate  to  himself,  by  mclosure  or  otherwise, 
any  part  of  his  wastes,  in  which  his  tenants  enjoyed  a 
riffht  of  common ;  because  the  common  issued  out  of 
the  whole  and  every  part  thereof.  This  inconveni- 
ence produced  an  article  in  the  Statute  of  Merton,  20 
Hen.  3.  c.  4.  by  which  it  was  enacted  that  when  any  of 
the  tenants  of  a  manor  brought  an  assise  of  novel  dis- 
seisin  for  their  common  of  pasture,  and  it  was  therein 
recognised  by  the  justices  that  they  had  as  much  pas- 
ture as  sufficed  to  their  tenements,  together  vnth  free 
egress  and  regress  from  their  tenements  unto  the  pas- 
ture, they  should  be  contented  therewith  ;  and  they  of 
whom  it  was  complained  should  go  quit  of  as  much  as 
they  had  made  their  profit  of  their  lands,  wastes,  woods^ 
and  pastures.  If  they  alleged  that  they  had  not  suffi- 
cient pasture,  or  sufficient  ingress  and  egress,  accord- 
ing to  their  hold,  the  truth  thereof  was  to  be  enquired 
into  by  the  assise ;  if  it  was  found  as  alleged,  they  were 
to  recover  their  seisin  by  view  of  the  inquest,  and  the 
disseisors  were  to  be  amerced  as  in  other  cases. 

60.  This  statute  extended  only  to  common  appendant:  2  inst.  473. 
but  by  the  statute  of  Westminster  2.  c.  46.  it  was  enacted   . 

that  the  Statute  of  Merton  should  bind  neighbours^, 
and  such  as  claimed  common  of  pasture,  appurtenant 
to  their  tenements ;  but  not  such  as  claimed  common 
by  special  grant  or  feoffment  for  a  certain  number,  or 
otherwise.  And  Lord  Coke  observes  that  the  word 
vicinus  in  this  act  is  taken  for  a  neighbour,  though  he  jd.474,^ 
dwell  in  another  town,  so  as  the  towns  and  commons 
be  adjoining  to  each  other.  And  if  the  lord  has  com- 
mon in  the  tenant's  ground,  the  tenant  may  approve 
within  this  act,  for  there  the  lord  is  vicinus. 

61.  The  statute  of  Westminster  2.  also  provides 
that,  by  occasion  of  windmills,  sheepcotes,  dairies,  en- 
larging of  a  court,  necessary  curtilage,  none  shall  be 
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grieved  by  assise  of  novel  ddsseisin  for  common  of 
pasture.  And  Lord  Coke  says,  there  were  five  kinds 
of  improvement  expressed,  that,  both  between  lord  and 
tenant,  and  neighbour  aiid  neighbour,  may  be  done 
without  leaving  sufficient  common  to  them  that  have  it; 
any  thing  either  herein  or  in  the  statute  of  Merton  to 
-the  contrary  notwithstanding.  And  these  five  are  put 
but  for  examples;  for  the  lord  may  erect  a  house  for 
the  dwelUng  of  a  beast-keeper ;  and  yet  it  is  not  within 
the  letter  of  the  law. 

62.  Lord  Coke  also  observes  on  the  words,  necessar?/ 
curtilage,  that  they  shall  not  be  taken  according  to  the 
<[uantity  of  freehold  the  lord  has  there,  but  according 
lo  his  person,  estate,  or  degree,  and  for  his  necessary 
dwelHng  and  abode ;  for  if  he  have  no  freehold  in  that 
town,  but  his  house  only,  yet  may  he  make  a  necessary 
enlargement  of  his  curtilage. 

Q3.  In  a  subsequent  ease  it  was  held  that  the  lord 
cannot  by  the  Statute  of  Merton  erect  a  house,  unless 
it  be  for  his  own  habitation  or  that  of  his  shepherd  ; 
and  he  must  allege  that  he  built  it  for  one  of  these  pur- 
poses :  otherwise  he  might  build  a  great  house  to  let  to  a 
nobleman,  which  might  require  a  greater  curtilage  than 
the  lord's  or  his  herdsman's. 

64;.  The  words  of  the  Statute  of  Merton  are,  pastura 
et  communia  pastured ;  so  that  it  does  not  extend  t© 
common  of  turbary,  estovers,  piscary,  or  the  like.  And 
in  a  modern  case  it  was  held,  that  the  lord  of  a  manor 
has  no  right,  under  the  Statute  of  Merton,  to  inclose 
and  approve  the  wastes  of  a  manor,  where  the  tenants 
have  a  right  to  dig  gravel  on  the  waste,  or  to  take  es- 
tovers there. 

65.  By  the  statute  3  &  4  Ed.  6.  c.  3.  the  statutes  of 
Merton  and  Westminster  are  confirmed  ;  and  it  is  fur- 
ther enacted  that  where  judgment  is  given  for  the 
plaintiff's,  in  an  assise,  upon  any  branch  of  these  sta- 
tutes, the  Court  shall  award  treble  damages. 

^^.  It  was  formerly  doubied  whether,  in  the  case  of 
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a  common  appurtenant  Avithout  number^  the  lord  might 
approve  for  not  being  admeasureable,  it  was  not  ap- 
proveable^  because  the  common  being  without  number^ 
sufficiency  could  not  be  proved.  Dyer  and  Manwood 
held^  that  although  the  common  were  without  number, 
yet  it  might  be  reduced  to  a  certainty,  being  by  prescrip- 
tion :  as  the  number  of  cattle  which  the  best  and  most 
substantial  tenant  of  the  said  tenement,  at  any  time 
within  the  memory  of  man,  had  kept  upon  the  waste ; 
and  then  the  lord  might  approve,  leaving  sufficient  com- 
mon according  to  such  rate. 

67.  In  the  case  of  common  because  of  vicinage,  one  i  inst.122.  <r. 
may  inclose  against  the  other;  and  in  27  Eliz.  it  was 
resolved,  where  two  lords  of  two  several  manors,  had  4Rep.'38.j.^' 
two  wastes,  adjoining  parcels  of  their  manors,  without 
inclosure,  but  the  bounds  of  each  were  well  known,  in 

which  wastes  the  tenants  of  each  manor  had  recipro-? 
cally  common  because  of  vicinage,  that  one  might  in- 
close against  the  other. 

68.  It  is  laid  down  by  Lord  Chief  Justice  Willes^  Fawcett». 
and  the  other  judges  of  the  Court  of  Common  Pleas,  com.  Rep.'s;;. 
that  although  a  lord  of  a  manor  cannot,  by  virtue  of  ^  ^^^^  ^'  ^^'^' 
the  statute  of   Merton,   inclose  and  improve  against 
common  of  turbary ;  yet  that  where  there  is  common  of 

pasture  and  common  of  turbary  in  the  same  waste,  the 
common  of  turbary  will  not  hinder  the  lord  from  inclos- 
ing against  the  common  of  pasture ;  for  they  are  two 
distinct  rights. 

69.  Although    the    custom   of  a   manor  authorizes  2  Term  Rep. 
the  commoners  to  inclose  a  part  of  the  waste,  under^^^'^^^"' 
certain  circumstances,   yet   this   does   not   take  away 

the  lord's  right  of  approving,  under  the  statute  of 
Merton ;  provided  he  leave  sufficient  common  for  the 
tenants. 

70.  In  a  modern   case,  the  Court  of  King's  Bench  ciarkson  v. 
hdd  that  a  custom,  authorizing  the  owners  of  ancient  ^rm  r."412^». 
messuages  within  a  manor,   to  have   certain  portions 

of  the  common  called  moss  dales  assigned  to  them  in 
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severalty,  for  dig^ging  turves,  and  after  clearing  them 
of  turves,  to  approve  them,  and  hold  them  in  seve- 
ralty, discharged  from  all  right  of  common,  was  good 
in  law.  'ii' 

Foikhardr.  71.    In  another  modern   case  it  was  held  bv   the 

Hemmett,  5  -^ 

Term  R.  417.  n.  same   Court,  that  the  lord  may,  with  the  consent  of 
the  homage,  grant  part  of  the  soil  of  the  common  for 
building,  if  such  a  right  has  been  immemorially  ex- 
ercised. 
shakespearw.        72.  Whcrc  commouers  have  some  other  right  on  the 
^eppin,     erm  ^^j^j^^j^  bcsidc  that  of  pasturc,  as  of  digging  sand,  &c. 
the  lord  may  notwithstanding  approve,  if  he  leave  suf- 
ficient common  of  pasture ;  and  if  such  inclosure  be  no 
interruption  to  the  enjoyment  of  the  other  kind  of  corn- 
Grant  ».Gnn-    nion.     It  was,  however,  laid  down  in  a  modern  case, 
435!  ^  ^^""^'     *^^^^  there  can  be  no  approver  in  derogation  of  a  right 
of  common  turbary.  smew* 

Glover tf. Lane,       73.  Although  the  statutes  of  Merton  and  Westrnftf*:^ 
erm  .  445.  ^^^^  speak  of  the  lords  of  manors,  as  the  only  persort^ - 
enabled  to  approve  of  commons,  yet  it  has  been  held, 
in  a  modern  case,  that  any  person  who  is  seised  in  fee 
of  a  waste  within  a  manor,  may  approve,  leaving  a  suf- 
ficiency of  common ;  for  otherwise  not  half  the  wastes 
in  the  kingdom  could  be  approved;    as   many  of  the 
places  that  are  called  manors,  would  not  be  found  such 
in  point  of  law,  if  the  matter  were  strictly  examined. 
And  Lord  Kenyon  observed,  that  though  in  the  sta- 
tutes of  Merton  and  Westminster  2,  only  the  lord  is 
mentioned,  yet  in  those  days  there  was  a  paucity  of 
expression  in  acts  of  parliament;  for  the  lord  of  the 
manor  is  put  as  the  owner  of  the  soil,  where  they  stand 
in  the  same  predicament.      And   a  contrary   decision 
would  be  ruinous  indeed,  and  extremely  prejudicial  to 
the  pubUc.  */!' 

74.  The  Court  of  Chancery  will  assist  and  protect  a 
lord  of  a  manor  in  approving  a  common  under  the  sta- 
tute of  Merton. 
Weekesi?.  75.  There  havini^r  been  an  inclosure  made  out  of  a  » 

Slake,  2  Vem.  ^ 

301. 
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common,  with  youn^  wood  and  timber  growing;  there- 
on, and  the  plaintiff  insisting  that  it  was  an  approve- 
ment within  the  statutes  of  Merton  and  Westminster  2., 
the  Court  thought  fit  to  continue  an  injunction  which 
had  been  granted  to  him,  and  directed  a  trial  to  be  had 
next  assises,  whether  sufficient  common  was  left  for  the 
tenants. 

76.  The  lord  of  a  manor  havinsr  inclosed  part  of  a  Arthingtonw. 

.  Tavvkes  2 

common,  and  the  tenants  by  force  throwing  open  the  Vem.  356. 
inclosures,  brought  his  bill  to  quiet  him  in  possession  ; 
surmising  he  had  only  improved  according  to  the  sta- 
tute of  Merton,  and  had  left  a  sufficiency  of  common  ; 
but  that  some  of  the  defendants,  although  they  pre- 
tended to  have  a  right,  were  not  entitled  to  inter-com- 
mon upon  the  waste  in  question.  Upon  the  hearing, 
two  issues  were  directed  to  be  tried  at  law: — I.  As  to 
some  of  the  defendants,  whether  they  had  a  right  of 
common.  2.  Whether  there  was  sufficient  common 
left,  beyond  what  was  inclosed.  But  the  injunction 
was  continued  in  the  mean  time,  although  it  was  a  new 
inclosure,  and  made  not  above  two  years  before  the  bill 
exhibited. 

77.  Upon  a  bill  brought  in  Chancery  by  the  tenants  'TT''- J*^^*"' 
of  a  manor,  against  the  lessee  of  the  lord,  to  establish 

their  right  of  common  of  pasture,  and  for  an  injunc- 
tion against  the  defendant,  for  enclosing-  part  of  the 
common.  Lord  King,  assisted  by  Sir  Joseph  Jekyll, 
denied  the  motion ;  for,  by  the  statute  of  Merton,  the 
lord  might  inclose  part  of  the  waste,  leaving-  sufficient 
common.  That  at  common  law,  in  an  action  brought 
against  the  lord,  the  tenant  must  allege  in  the  de- 
claration, that  there  is  not  sufficient  common  left,  or 
he  cannot  maintain  the  action :  and  if  that  should  be 
the  case,  the  tenants  might  have  their  remedy  at  com- 
mon law ;  and  it  was  too  soon  for  an  injunction  before 
answer. 

78.  The    approvement   of    commons   having    been  inciosureof 

'^^  ,  ~  Commons. 

found  to  be   extremely   beneficial  to  the  public,   by 
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increasing  tillage  and  agriculture  ;  it  was  enacted  by^ 
the  statute  29 Geo. 2.  c.  Sij:  s.  i.,  that  it  should  be  lawftil 
for  his  majesty,  his  heirs  and  successors,  and  all  other 
owners  of  wastes,  waods,  and  pastures,  wherein  any 
person^  ori)odies  politic  have  right  of  common  of  pas- 
ture, by  and  with  the  assent  of  the  major  part  in  number 
and  value  of  the  owners  and  occupiers  of  the  tenements 
to  Which  siich  right  of  pasture  doth  belong  ;  and  to  and 
for  the  major  part  in  number  and  vdue  of  the  owners^ 
and  occupiers  of  such  tenements,  by  and  with  the  as- 
sent of  the  owner  or  owners  of  the  said  wastes,  woods; 
and  pastures  ;  and  to  or  for  any  other  person  or  per- 
sons, or  bodies  politic,  by  and  with  the  assent  and  grant 
of  the  owner  or  owners  of  such  wastes^  woods,  and 
pastures,  and  the  major  part  in  number  and  value  of 
the  owners  and  occupiers  of  such  tenements,  to  inclose, 
for  the  growth  and  preservation  of  timber  and  under-; 
wood,  any  part  of  such  wastes,  woods,  and  pastures. 

79.  By  the  statute  31  Geo.  2.  c.  41;,  it  is  provideid> 
that  if  any  recompence  be  agreed  to  be  given  for  such 
iiiclosure,  it  shall  be  made  to  the  persons  interested  in 
the  right  of  common,  in  proportion  to  their  respective* 
rights3  and  not  to  the  overseers  of  the  poor,  as  was 
directed  by  the  second  section  of  the  preceding  act. 
And  the  powers  given  to  owners  by  that  act  may  be 
exercised  by  tenants  for  life,  or  years,  during  their  re- 
spective interests  ;  with  a  proviso^  that  nothing  done^ 
by  them  shall  have  effect  after  the  determination  of 
their  estates. 

80.  Commons  have  frequently,  in  modern  times, 
been  entirely  inclosed,  and  allotted  to  the  persons; 
having  rights  of  common,  in  proportion  to  the  number 
of  cattle  they  were  entitled  to  put  on  the  common. 

Tit.  33.  But  this  is  usually  effected  by  means  of  a  private  act 

of  parliament ;  of  which  an  account  will  be  given  in  a 
subsequent  Title.  And  by  the  stat.  13  Geo.  3.  c.  81; 
s.  15.,  lords  of  manors,  with  the  consent  of  three- 
fourths  of  the  persons  having  right  of  common,  are 
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enabled  to  lease  for  four  years  any  part  of  the  said 
commons,  not  exceeding  a  twelfth  part  thereof;  and 
to  apply  the  rent  in  draining-,  fencing,  or  otherwise 
improving  the  residue  of  the  ,sajd  wastes. 

81.  A  riaht  to  common  may  be  extino-uished,  1.  Bv  ^^'^"ff'i^sii- 

&  J  O  ^  J     mcntofcom- 

a  release  of  it  to  the  owner  of  the  land.     2.  By  unity  "^on. 
Q^  possession  of  the  land.     3.  By  severance  of  the  right 
of  common.     And,  4.  By  enfmnchisement  of  a  copy- 
hold to  which  a  right  of  common  is  annexed. 

82.  Every  right  of  common   may  be  extinguished  by  i.  By  release. 
a  release  of  it  to  the  owner  of  the  soil  wherein  such  Rotheram  v. 
right  is  exercisable.    And  as  a  right  to  common  is  en-  En^^'ggg'^"* 
tire  throughout  the  whole  of  the  land  subject  to  it^  if  svin.  Ab.  ir. 
the  commoner  releases  any  part  of  the  land  from  his 

right  of  common,  it  will  operate  as  an  extinguishment 
of  the  right  in  every  other  part. 

83.  Common   appendant  and  appurtenant  become  "•  By  unity  of 

•   111  -x  i?  •  ^111  possession. 

extinguished  by  unity  or   possession  of  the   land^   to  4  Rep.  38 «. 
which  the  right  of  common  was  annexed^  with  the  land 
in  which  the  common  was  ;  for  where  a  person  has  as 
high  and  perdurable  estate  in  the  land  as  in  the  com- 
mon, there  the  common  becomes  extinct. 

84.  In  trespass  for  breaking  his  close  in  Abney,  the  Bradshaw  v. 
defendant  pleaded,  that  long  before,  &c.,  one  Brad-  ehz!  570?' 
shaw  was  seised  of  the  place  where,  &c.  in  fee ;  that 
one  Fuljamb  was  seised  in  fee  of  a  house  and  twenty 
acres  of  land  in  xVbney  aforesaid  ;  that  the  said  Ful- 
jamb, and  all  those  whose  estate,  &g.  had  common  in 
the  said  place  where,  &c.  and  the  said  Fuljamb  en- 
feoffed of  the  said  tenement  the  said  Bradshaw ;  that 
afterwards  the  said  Bradshaw  let  unto  the  defendant 
the  said  house  and  twenty  acres  of  land,  with  all  com- 
monsj  profits,  and  commodities  thereto  appertaining, 
or  used  with  the  said  messuage  ;  and  thereby  justified 
putting  in  his  cattle  to  use  the  common,  &c.  Upon 
demurrer,  it  was  held  clearly  that  this  common  was 
extinguished  by   the  unity   of  possession,   and   could 
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not  be  revived  again.     Gawdy,  Just,  said  it  was   the 
same  of  common  appendant. 

85.  Where  the  abbot  of  D.  was  seised  of  a  common 
out  of  the  abbey  of  S.,  as  appurtenant  to  certain 
lands  of  the  abbey  of  D. ;  afterwards  both  these  abbeys 
were  dissolved^  and  the  possessions  of  both  were  given 
to  the  King",  to  hold  in  as  ample  a  manner  as  the 
abbots  held  them.  Afterwards,  the  King  granted  the 
lands  of  one  abbey  to  A.,  and  those  of  the  other  abbey 
to  B.  It  was  determined  that  the  words  "  in  as  am- 
ple a  manner,  &c."  were  to  be  construed  according  to 
law,  and  no  further  :  and  that  the  unity  of  possession 
of  the  King  had  extinguished  the  common. 

86.  To  constitute  such  an  unity  of  possession  as 
will  extinguish  a  right  of  common,  the  person  must 
have  an  estate  in  the  lands  to  which  the  common  is 
annexed,  and  in  those  where  the  right  of  common 
exists,  equal  in  duration,  and  all  other  circumstances 
of  right. 

87.  A  right  of  common  was  appendant  to  certain 
tenements,  which  were  parcel  of  the  abbey  of  Sarum, 
in  a  common  that  was  parcel  of  the  Duchy  of  Corn- 
wall. Upon  the  dissolution  of  the  abbey  of  Sarum, 
these  tenements  became  vested  in  King  Henry  VIII. 
in  fee,  in  whom  the  Duchy  of  Cornwall  was  then 
vested,  for  want  of  a  Duke  of  Cornwall.  Resolved, 
by  Lord  Holt  and  the  rest  of  the  Judges,  that  this 
was  not  such  an  unity  of  possession  as  would  destroy 
the  right  of  common,  because  King  Henry  VIII.  had 
not  as  perdurable  an  estate  in  the  one  as  in  the  other ; 
for  in  the  Duchy  of  Cornwall  the  King  had  only  a 
fee  determinable  on  the  birth  of  a  Duke  of  Cornwall, 
which  was  a  base  fee;  but  in  the  tenements  in  ques- 
tion he  had  a  pure  fee  simple,  indeterminable,  jwre 
cor  once. 

Anon.  Godb.  4.       88.  A  parsou  had  common   appendant  to  his  parson- 
age, in  the  lands  of  an  abbey ;  afterwards  the  abbat 


The  King  u. 
Hermitage, 
Garth.  23y. 
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had  the  parsonage  appropriated  to  him  and  his  suc- 
cessors. It  was  held  by  Wyndham  and  Meade  contra 
Dyer,  that  the  abbot  had  not  as  perdurable  an  estate 
in  the  one  as  in  the  other  ;  for  the  parsonage  might  be 
disappropriated,  and  then  the  parson  would  have  the 


common  again. 


89.  Where  the  lord  approves  a  part  of  the  waste.  Dyer  339.  pi. 
and  afterwards  one  of  the  commoners  purchases  the 

part  so  approved,  this  will  not  extinguish  his  right 
of  common  ;  because,  by  the  approvement,  the  land 
was  utterly  discharged  of  common. 

90.  It  has  been   stated,  that  where  a  person  having  Ante,  §  44. 
common   appurtenant,    purchases    part   of  the   lands, 
wherein  the  common  is  to  be  had  ;  the  whole  right 

of  common   shall  be  extinct.     It  has  also  been  held,  s  Rep.  79  a. 

that  where  a  person  having  common  appurtenant,  takes 

a  lease  of  part  of  the  land,  in  which  he  has  such  right 

of  common,  all  his  common  shall  be  suspended  during 

the  continuance  of  the  lease  ;  because  it  was  the  folly 

of  the  commoner  to  intermeddle  with  the  land,  over 

which  he  had  a  right  of  common. 

91.  Common   appendant   or   appurtenant   for  cattle  iir.  Bysevcr- 
levant  and  couchant  may  also  be  extinguished  by  se-  iRoii.  Ab.4oi. 
verance.     As  where  a  person  having  common  of  this  o.^p";  j^'"' ^^^' 
kind  annexed  to  a  messuage  or  tenement,  conveys  away 

the  messuage  or  tenement,  excepting  the  common,  this 
will  create  an  extinguishment  of  the  common. 

92.  Where  a  right  of  common  is  annexed  to  a  copy-  iv.  By  enfran- 
hold  estate,  and  the  lord  grants  the  land  to  the  copy-  copyiloids."^ 
holder  and  his  heirs,  cum  pertinentiis,  the  common  is  MirsimmJ.' 
extinguished  ;  because  it  was  annexed  to  the  customary  ^^^"^253  ^'^'^' 
estate,  which  being  destroyed,  the  right  of  common  is  Giib.Ten,  224, 
gone.     And  the  words  cum  pertinentiis  cannot  have 

the  effect  of  continuing  it ;  because  the  right  of  com- 
mon was  not  appurtenant  tj  the  freehold  estate  granted 
by  the  lord. 

93.  This  doctrine  does  not  appear  to  be  allowed  in  styant  v. 
equity;  for  where  the  lord  of  a  manor  enfranchised  a  2Verr250, 

VOL.  III.  H 


98  Title  XXlll.  Common.  ^M—9e. 

copyhold^  with  all  common  thereto  belonging  or  ap- 
pertaining ;  afterwards  bought  in  all  the  copyholds^ 
and  then  disputed  the  right  of  common  with  the  copy- 
holder he  had  enfranchised^  and  recovered  against 
him  ;  the  Court  decreed  that  he  should  hold  and  en- 
joy the  same  right  of  common  which  belonged  to  the 
copyhold. 

6  Mod.  20.  94.  It  is  said  by  Lord  Holt,  that  if  a  copyholder  of 

one  manor  has  common  in  the  wastes  of  another  manor, 
an  enfranchisement  of  the  copyhold  does  not  extinguish 
the  common  ;  for  it  is  a  derivative  right  which  the  copyr 
holder  has.  So^,  if  it  be  taken  as  appendant  to  land, 
enfranchisement  will  not  extinguish  it. 

Common  may        95    A   riffht   of  common.  which    has    been    extin- 

be  revived.  .  .  «  .  •       j    i_ 

guished  by  unity  of  possession,  may  be  revived  by  a 
new  grant. 

Ante,  §  84.  QG.  Thus,  in  the  case  of  Bradshaw  v.  Eyre,  the  Court 

held  that  the  words  of  the  lease,  ''  all  commons,  profits, 
&c.  occupied  or  used  with  the  said  messuage,  &c." 
operated  as  a  grant  of  a  new  right  of  common.  For 
although  it  was  not  common  in  the  purchaser's  hands, 
yet  it  was  quasi  common,  used  therewith  ;  and  though 
not  the  same  common  as  was  used  before,  yet  it  was 
the  like  common. 

m"^^4«7^^^^'       97.  Where  common  appurtenant  to  a  messuage  was 

Grymes  v.         extinguished  by  unity  of  possession  in  the  lord's  hands  ; 

Buist.  17.  it  was  held,  that  a  grant  by  the  lord  of  the  messuage, 
with  all  common  appurtenant,  did  not  pass  the  common 
extinct.  But  that  a  grant  of  all  commons  usually  oc- 
cupied with  the  said  messuage  would  have  passed  such 
common  as  the  first  was. 

sawj-er's  cvie,        Qg    Where  a  person  had  common   in  <;rross,  derived 

W.  Joues  2o5.  ^  .  O  -' 

from  the  abbot  of  W.,  which  was  destroyed  by  unity  of 
possession  in  the  crown,  with  the  lands  in  which  the 
common  was;  and  the  crown  granted  the  lands  to 
which  the  common  belonged,  with  the  words,  Toty 
tanta,  talla,  lihertates,  privilegia,  etfranchis,  ^c.  quot, 
8sc,  aUqui$y  ^c.  Resolved,  that  being  common  in  gross^ 
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it  was  not  revived  ;  for  in  that  case  every  person  who 
had  any  part  of  those  lands  should  have  as  great  com- 
mon as  the  abbot  had ;  and  so  the  common  would  be 
infinitely  surcharged.  But  if  such  common  had  been 
appendant  or  appurtenant,  it  would  have  been  revived  ; 
for  no  person  would  have  common  for  more  cattle  than  Kingswdi,'* 
were  proportionable  to  his  land.  '''*^'''  §  ^^• 


^ahuBii 
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TITLE  XXIV. 
WA  YS. 


Sect.    1.  Nature  of. 

4.  How  claimed. 
14.  How  to  be  Used. 
21.  Cannot  be  Devested. 


Sect.  22.  Who  are  bound  to  Re- 
pair. 
23.  How  Extinguished. 
25.  How  Revived. 


Section  I. 

Nature  of.  ^  RIGHT  of  Way  is  the  privilege  which  an  individual,  or 
a  particular  description  of  persons,  such  as  the  inhabit- 
ants of  the  village  of  A.,  or  the  owners  or  occupiers  of 
the  farm  of  B.,  may  have,  of  going  over  another  jper- 
son's  grounds.  It  is  an  incorporeal  hereditament  of  a 
real  nature  ;  entirely  different  from  the  king's  high- 
way, which  leads  from  town  to  town  ;  and  also  from 
the  common  ways,  which  lead  from  a  village  into  the 
fields. 

1  Inst.  56  «.  ^-  There  are  three  kinds  of  ways.    First,  a  footway, 

which  is  called  iteVj  quod  est,  jus  eundi  vel  amhulandi 
hominis.  The  second  is  a  footway  and  horseway,  which 
is  called  actus  ab  agendo.  This  is  vulgarly  called  a 
pack  and  prime  way,  because  it  is  both  a  footway,  and 
a  pack  or  drift  way  also.  The  third  is,  via  or  aditus, 
which  contains  the  other  two,  and  also  a  cartway;  for 
this  is  jus  eundi,  vehendi,  et  vehiculum,  et  jumentum 
ducendi.  This  is  twofold ;  namely,  regia  via,  the  king's 
highway  for  all  men  ;  and  communis  strata,  belonging 
to  a  city  or  town,  or  between  neighbours. 
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3.  Notwkhstandino- these  distinctions,  it  seems  that  jy^"^i^*^- 

.,  .  „    ^  Term  Rep. 

any  of  the  ways  here  described  which  is  common  to  all  57o. 
the  king's  subjects,  whether  it  lead  directly  to  a  market 
town,  or  oiily  from  town  to  town,  may  properly  be 
called  a  highway  ;  and  that  any  such  cartway  may  also 
be  called  the  king's  highway.  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a 
village,  which  terminates  there,  may  be  called  a  private 
way  ;  because  it  does  not  belong  to  all  the  king's  sub- 
jects,  but  only  to  the  inhabitants  of  a  particular  parish,, 
village,  or  house.  And  Lord  Hale  says,  that  whether 
it  be  a  higliway  or  not,  depends  much  upon  reputa- 
tion. 

4.  A  right  of  way  over  another  person's  ground  How  claimed. 
may  be  claimed  in  three  ways.     1.  By  prescription  and 
immemorial  usage :  as,  where  the  inhabitants  of  a  cer- 
tain vill  have,  time  out  of  mind,  traversed  a  particular 

close  or  field,  to  get  to  their  parish  church.  So  a  per-  Paim.Rep.387. 
son  may  prescribe  for  a  way  from  his  house,  through  a 
certain  close,  to  the  church ;  though  he  himself  has 
lands  next  adjoining  to  his  house,  through  which  of 
necessity  he  must  first  pass.  For  the  general  prescrip- 
tion shall  be  applied  only  to  the  lands  of  others. 

5.  It  was  held  in   18  Edw.  4.   that  a  person  may  jcnk.Ccnt. 
have  a  right  of  way  to  go  through   a   church-yard. 

And  it  was  said  in  that  case,  that  the  church-yard  of 
the  Charter  House  was  a  common  way  for  the  inhabit- 
ants of  London  to  ^i.  John's. 

6.  A   person   cannot   claim   a   way   over   another's  6  Mod.  r.  3. 
ground,   from   one   part   thereof  to   another  ;  but   he 

may  claim  a  way  over  another's  ground,  from  one 
part  of  his  own  ground  to  another. 

7.  ^.  By  grant ;  as  where  the  owner  of  a  piece  of 
land  grants  to  another  the  liberty  of  passing  over  his 
lands  in  a  particular  direction  ;  the  grantee  thereby  ac- 
quires a  right  of  way  over  those  lands. 

8.  It  has  been  determined  in  a  modern  case,   that  chSufn/' 
where  a  person  granted  to  another  '^  a  free  and  con-  iTermR.56o. 
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venient  way^  as  well  a  horseway,  as  a  footway,  as 
also  for  carts,  waggons,  wains,  and  other  carriages 
whatsoever,  in,  through,  over  and  along  a  certain 
slip  of  land,  &c.,  to  carry  stone,  timber,  coal,  or  other 
things  whatsoever ;"  the  grantee  had  a  right  to  lay 
a  framed  waggon  way  along  the  slip  of  land,  for  the 
purpose  of  carrying  coals ;  it  being  the  most  con- 
venient way  for  transporting  them  :  but  that  the  grantee 
was  not  justified  in  making  tran verse  roads  across  the 
slip  of  land. 
Campbeiit|.  Q    n  ^^s   hcld    in  anothcr   modern   case,   that  an 

Wilson,  3  East.  ■* 

R.294.  uninterrupted  enjoyment  of  a  right  of  way  for  twenty 

years,  and  no  evidence  that  it  had  been  used  by 
leave  or  favour,  or  under  a  mistake,  was  sufficient  to 
leave  to  a  jury  to  presume  a  grant.  j 

3  Roll.  Ab.  60.  jQ  ^  ^  person  may  claim  a  right  of  way  over  an^ 
other's  land  from  necessity.  As  if  A.  grants  a  piece  of 
land  to  B.,  which  is  surrounded  by  land  belonging  to 
A. ;  a  right  of  way  over  A.'s  land  passes  of  necessity  t,o 
B.,  for  otherwise  he  could  not  derive  any  benefit  from 
his  acquisition.  And  the  feoffor  shall  assign  the  way 
where  he  can  best  spare  it.  It  is  the  same  though  the 
close  ahened  be  not  totally  inclosed  by  the  land  of  the 
grantor,  but  partly  by  the  land  of  a  stranger ;  for  the 
grantee  cannot  go  over  the  stranger's  land. 

Clarke V.  n.  In   trcspass  upon  demurrer  the   case  was,   a 

Jac.  170.  '  person  sold  lands  ;  afterwards  the  vendee  by  reason 
thereof  claimed  a  way  over  the  plaintiffs  land,  there 
being  no  other  convenient  way  adjoining  ;  and  whether 
this  was  a  lawful  claim  was  the  question.  It  was  re- 
solved, without  argument,  that  the  way  remained  ;  and 
that  he  might  well  justify  the  using  thereof,  because  it 
was  a  thing  of  necessity ;  for  otherwise  he  could  not 
have  any  profit  of  his  land. 

12.  It  was  held  in  the  same  case,  that  if  a  man 
hath  four  closes  lying  together,  and  sells  three  of  them, 
reserving  the  middle  close,  and  has  no  way  thereto 
but  through  one  of  those  which  he  sold,  although  he 


Title  XXIV.  Wa^.  §  13-^15.  103 

did  not  reserve  any  right  of  way,  yet  he  shall  have  it,  ^^^ \^'^'n'\ 
as  reserved  to  him  by  law^. 

13.  In    a   modern    case,   it   was   determined  by  the  Howtonu. 

g~.  r»  XT'        f      T%  11  1  Trearson, 

Court  01  Kings  liench,  that  where  a  person  conveys  8TeraiK.50. 
land,  merely  as  a  trustee,  to  another,  to  which  there 
is  no  access  but  over  the  trustee's  land,  a  right  of  way 
passes  of  necessity,  as  incident  to  the  grant.  And 
Lord  Kenyon  observed,  it  was  impossible  to  distinguish 
this  from  the  general  case,  where  a  man  grants  a  close 
surrounded  by  his  own  land,  in  which  case  the  grantee 
has  a  way  to  it,  of  necessity,  over  the  land  of  the 
grantor;  merely  on  the  ground  that  the  plaintiff  con- 
veyed to  the  defendant  in  the  character  of  a  trustee ; 
for  it  could  not  be  intended  that  he  meant  to  make  a 
void  grant.  There  being  no  other  way  to  the  defend-  Re'gnoids 
ant's  close,  but  over  the  land  of  one  of  the  persons  who  wnics  r.'282. 
granted  to  him,  he  was  entitled  to  such  a  way  of  ne- 
cessity, upon  the  authority  of  all  the  cases,  and  the 
principle  that  every  deed  must  be  taken  most  strongly 
against  the  grantor. 

14.  A  right  of  way  can  only  be  used  according  to  ^^"^  ^  ^* 
the  grant,  or  the  occasion  from  which  it  arises ;  and 

must  not  exceed  it.  Therefore,  if  a  person  has  a  right 
of  way  over  another's  close  to  a  particular  place,  he 
cannot  justify  going  beyond  that  place. 

15.  In  trespass  for  driving  cattle  over  the  plaintiff's  fMol'm"^' 
ground,  the  case  was, — A.  had  a  way  over  B.'s  ground 

to  Blackacre,  and  drove  his  beasts  over  B.'s  ground 
to  Blackacre,  then  to  another  place  beyond  Blackacre. 
Upon  demurrer,  the  question  was,  whether  this  was 
lawful  or  not.  It  was  urged,  that  when  the  defend- 
ant's beasts  were  at  Blackacre,  he  might  drive  them 
whither  he  would.  On  the  other  side,  it  was  said,  that 
by  this  means  the  defendant  might  purchase  one-hun- 
dred or  one-thousand  acres  adjoining  to  Blackacre,  to 
which  he  prescribed  to  have  a  way,  and  by  that  means 
the  plaintiff  would  lose  the  benefit  of  his  land  :  that  a 
prescription    presupposed   a  grant,    and   ought   to   be 
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continued  according  to  the  intent  of  its  original  crea- 
tion ;  to  which  the  Court  agreed  ;  and  judgment  was 
given  for  the  plaintiff. 
w^^?"rLd  ^^*  ^^®  same  point  appears  to   have  been   deter- 

Raym!  75.  mined  in  a  subsequent  case^  in  which  Powell^  Justice, 
observed^  that  the  difference  was^  where  the  person 
having  a  right  of  way  to  a  particular  place^  goes  farther, 
to  a  millj  or  a  bridge;,  there  it  may  be  good  :  but  when 
he  goes  to  his  own  close,  it  is  not  good.  The  editor 
of  the  fourth  edition  of  Lord  Raymond's  Reports^,  in  a 
note  upon  this  passage^  expresses  a  doubt,  whether  this 
distinction  be  well  founded ;  and  says,  ''  The  true  point 
to  be  considered  upon  such  a  case  should  seem  to  be, 
quo  animo  the  party  went  to  the  close  ;  whether  really 
and  bond  fide  to  do  business  there,  or  merely  in  his 
way  to  some  distant  place." 

17.  Where  a  person   has  a   right  of  way  over  an- 
other's land,  and  the  road  is  impassable,   he  may  go 
over  any  other  part  of  the  land. 
Henn'scase,  18.  In  an  actiou  of  trespass  for  destrovins:  his  close  : 

W.  Jones,  296.     ,         ,    ^       ,  ,        i     i      ,  .  .>       .     ,     , 

the  defendant  pleaded,  that  time  out  or  mind  there  was 
a  common  footpath  through  the  close,  &c.  The  plain- 
tiff replied,  that  the  defendant  went  in  other  places, 
out  of  the  way.  The  defendant  rejoined,  that  the  foot- 
path was  adeo  luteosa  et  funderosa,  by  default  of  the 
plaintiff,  who  ought  to  amend  it :  that  he  could  not  pass 
along;  therefore  he  went  as  near  the  path  as  he  could 
in  good  and  passable  way  :  this  was  resolved  to  be  a 
good  plea  and  justification. 

19.  It  has  however  been  resolved,  in  a  modern  case, 
that  where  a  person  has  a  right  to  a  precise  specific 
way  over  another's  ground,  which  he  is  bound  to  re- 
pair, he  cannot  deviate  from  it,  even  though  it  should 
be  overflowed  by  a  river. 
WhitThead  ^^*  ^^  trespass  for  breaking  and  entering  a  close, 

Doug.  745.  i\yq  defendant  pleaded  a  right  of  way,  by  prescription, 
through  a  lane  of  the  plaintiff's  ;  that  the  tenants  of 
the  locus  in  quo  were  bound  to  repair ;  that  the  lane 
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was  overflowed  with  water^  and  that  he  necessarily 
went  over  the  locus  in  quo.  The  plaintiff  having  tra- 
versed the  prescription  to  repair,  and  the  right  of 
way,  the  jury  found  for  the  plaintiff,  as  to  the  first 
plea,  respecting  the  repairs,  and  for  the  defendant, 
as  to  the  second  plea,  respecting  the  right  of  way. 

The  question  on  the  vahdity  of  the  last  plea  having 
been  argued.  Lord  Mansfield  said^, — ''  The  question 
is  upon  the  grant  of  this  way.  Now  it  is  not  laid  to 
be  a  grant  of  a  way  generally  over  the  land^  but  of  a 
precise  specific  way.  The  grantor  says^  you  may  go 
in  this  particular  line:  but  I  do  not  give  you  a  right 
to  go  either  on  the  right  or  left.  I  entirely  agree 
with  my  brother  Walker,  that,  by  common  law,  he 
who  has  the  use  of  a  thing  ought  to  repair  it.  The 
grantor  mai/  bind  himself,  but  here  he  has  not  done 
it.  He  has  not  undertaken  to  provide  against  the 
overflowing  of  the  river  ;  and,  for  ought  that  appears, 
that  may  have  happened  by  the  neglect  of  the  de- 
fendants. Highways  are  governed  by  a  different  prin-  2Show.  r.28. 
ciple  ;  they  are  for  the  public  service ;  and  if  the  usual 
tract  is  impassable,  it  is  for  the  general  good  that 
people  should  be  entitled  to  pass  in  another  line.'* 

Mr.  Justice  Buller  observed,  that  if  this  had  been  '^^''^ol^*^?^- 
-  .        ,  .  Ill  •i'*"  ^'^^*  **•  ^* 

a  way  of  necessity,  the  question  would  have  required 

consideration  :  but  it  was  not  so  pleaded.     It  did  not 

appear  that  the  defendant  had  no  other  road. 

21.  Aright  of  way  being  an  incorporeal  heredita-  Cannot  be  de- 
ment, similar  in  many  respects  to  a  right  of  common.  Touch!  23. 
cannot  be  devested. 

22.  It  seems  that  by  the  common  law,  where  a  per^  who  are  bound 

•^  '^  to  repair. 

son  granted  a  right  of  way  over  his  land  to  another, 
the  grantee  was  bound  to  repair  it.     But  the  grantor  3  TeJ^JlRe"^^^' 
of  a  private  way  may  be  bound  to  repair  it,   either  by  766. 
prescription,  or  by  an  express  stipulation. 

23.  Where  a  person  has  a  risht  of  way  over  ano-  How  extin^ 
ther's  close,  and  he  purchases  the  close,  his  ri"ht  of  gatev.wmiams, 

'  ^  ^  o  NoyRep.  119. 
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way  is  extinguished  by  the  unity  of  seisin  and  posses- 
sion if  it  be  only  an  easement:  but  if  it  is  of  necessity, 
it  is  not  extinguished  by  unity  of  possession. 

24.  Thus^  if  a  vill  has  a  right  of  way  to  a  church, 
and  one  of  the  vill  purchases  the  land  over  which  the 
way  is ;  yet  this  unity  of  possession  shall  not  extinguish 
the  way,  because  it  is  a  thing  of  necessity. 

25.  It  is  said  that  where  a  right  of  way  has  been  ex- 
tinguished by  unity  of  possession,  it  may  be  revived  by 
severance. 

26.  Thus  where  upon  a  descent  to  two  daughters, 
land  over  which  there  had  been  a  right  of  way  was 
allotted  to  one  of  them,  and  the  land  to  which  the  right 
of  way  belonged  was  allotted  to  the  other ;  it  was  held 
that  this  allotment,  without  specialty  to  have  the  way 
anciently  used,  was  sufficient  to  revive  it. 

27.  There  is  a  case  similar  to  this  in  Brook's  Ab., 
title  Extinguishment,  where  it  is  doubted  whether  the 
partition  did  not  create  a  new  right  of  way.  But  this 
doctrine  of  revival  does  not  seem  to  have  been  admitted 
in  the  following  case. 

28.  Thomas  Adderley  being  seised  at  the  same  time 
of  two  closes,  over  one  of  which  a  right  of  way  had 
been  immemorially  used  to  the  other,  devised  the  close 
to  which  the  right  of  way  had  been  annexed  with  its 
appurtenances  to  A.  B.,  and  devised  the  other  close 
to  another  person.  A.  B.  claimed  the  right  of  way. 
The  Court  held,  that  from  the  moment  when  the  pos- 
session of  the  two  closes  was  united  in  one  person,  all 
subordinate  rights  and  easements  were  extinguished. 
The  only  point  therefore  that  could  possibly  be  made 
in  the  case  was,  that  the  ancient  right,  which  existed 
while  the  possession  was  distinct,  was  merely  suspended, 
and  might  revive  again.  It  was  admitted  that  the  word 
appurtenances  would  carry  an  easement,  or  legal  right : 
but  its  operation  must  be  confined  to  an  old  existing 
right.     And  if  the  right  of  way  had  passed  in  this  iu~ 
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stance,  it  must  have  passed  as  a  new  easement :  but  the 
right  of  way  being  extinct,  the  word  appurtenances 
had  nothing  to  operate  upon. 

29.  It  is  said  that  though  a  right  of  way  be  extin-  Keymer  v. 
guished,  yet  if  it  is  used  for  thirty  years  after,  this  is  suf-  n.T'n.' 
ficient  to  afford  a  presumption  of  a  new  grant  or  licence 
from  the  owner  of  the  land. 


b»jjjmi 
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Section  I. 


Nature  of.  An  officc  is  a  right  to  exercise  a  public  or  private  em- 
ployment;,  and  to  take  the  fees  and  emoluments  belong- 
ing to  it ;  and  all  offices  relating  to  land^  or  exerciseable 
within  a  particular  district^,  are  deemed  incorporeal  here- 
ditamentSj  and  classed  under  the  head  of  Real  Property. 
2.  Offices  are  either  pubhc  or  private ;  the  first  are 
those  which  concern  the  general  administration  of  jus- 
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tice,  or  the  collection  of  the  public  revenue.  Such  as 
the  judges  of  Uie  King's  Courts  at  Westminster/ she- 
riffs, coroners,  &c.,  the  commissioners  of  the  customs 
and  excise,  &c.  The  second  are  those  which  only 
concern  particular  districts  belonging  to  private  indivi- 
duals, such  as  stewards  and  bailiffs  of  manors. 

S.  Offices  are  also  either  judicial  or  ministerial;  the 
first  relating  to  the  administration  of  justice^  and  which 
must  be  exercised  by  persons  of  sufficient  skill  and  ex- 
perience in  the  duties  of  such  offices.  The  second  are 
those  where  little  more  than  attention  and  fidelity  are 
required,  to  the  due  discharge  of  them. 

4.  There  are  nine  great  offices  of  the  crown,  and 
the  persons  exercising  them,  who  are  called  the  great 
officers  of  state,  have  the  titles  of  lord  high  steward^ 
lord  chancellor  or  keeper  of  the  great  seal,  lord  high 
treasurer,  lord  president  of  the  council,  lord  privy  seal^ 
lord  great  chamberlain,  lord  high  constable,  earl  mar- 
shall  and  lord  high  admiral.  The  office  of  high  ste- 
ward was  originally  annexed  to  the  manor  of  Hinckley, 
in  Leicestershire,  which  was  held  by  grand  serjeanty. 
That  of  high  constable  was  annexed  to  certain  manors  Nonius's 
in  Gloucestershire,  held  by  the  same  tenure.  That  of  Claims  i85, 
great  chamberlain  was  held  of  the  king  by  grand  ser- 
jeanty in  gross. 

6.  All  public  offices  must  originally  have  been  created  How  created. 
by  the  Sovereign  as  the  fountain  of  government.   There  4  j^g^  75, 
are  however  a  great  number  of , offices  which,  having 
existed  time  out  of  mind,  are  therefore  said  to  be  de- 
rived from  immemorial  usage.      But  Lord  Coke  says^  ^"s'- ^23. 
that  in  consequence  of  the  statute  34  Ed.  L  De  Talla- 
gio  non  imponendo,  the  king  canned  erect  any  «ew 
office,  with  new  fees  ;  for  that  would  be  a  talHage  put 
upon  the  subject,  which  cannot  be  done  without  the 
assent  of  parliament.     That  this  appeared  by  a  petition 
in  parKaraent  13  Hen.  4.  in  which  the   commons  com- 
plaint that  an   office  was  created  for  measuring  of 

clothes  an4  canvass^  with  a  fee  for  the  same,  by  colour 
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of  the  King's  letters  patent,    and  prayed  tfia^'  those 
letters   patent  might  be  revoked:    for  that  the   King 
could  erect  no  offices,  with  new  fees  to  be  taken  of  the 
people,  who  may  not  be  so  charged  but  by  parliament/ 
and  that  these  letters  patent  were  declared  void  in  the 
2  Comm.  572.    (^Qurt  of  King's  Bench  and  in  parliament.     Nor  can 
the  King  annex  new  fees  to  old  offices ;  for  this  would 
also  be  a  tax  upon  the  public. 
officesincident      6.  There  are  several  offices  incident  to  other  offices 
2  Inst.  425.      of  a  superior  kind ;  and  gran  table  by  those  who  hold 
Jenk.^m."*     such  superior  offices.     Thus  the  lord   chancellor,    or 
4  Mod.  167.      keeper  of  the  great  seal,  and  the  chief  justices  of  the 
Courts  of  King's  Bench  and  Common  Pleas,  have  a 
right  of  granting  several  offices  in   their  respective 
courts.     The    sheriffs  of  counties  appoint  the  county 
clerk,  and  the  custos  rotulorum  appoints  the  clerk  of 
the  peace. 

7.  There  are  several  ancient  offices  incident  to  bishop-* 
rics;  such  as  chancellor,  commissary,  register,  &6i^ 
which  are  judicial;  and  other  offices,  such  as  steward/' 
surveyor,  park-keeper,  &c.,  which  are  only  ministerial.^ 
Where  a  new  bishopric  has  been  created,  the  bishop  has 
appointed  offices  of  a  similar  nature. 
How  offices  8.  Ancient  offices  must  be  granted  in  such  form  and 

Thj8t^5."^  *  manner  as  they  have  used  to  be;  unless  the  alteration 
be  by  authority  of  parliament.  Offices  held  immediately 
from  the  Crown  must  be  granted  by  letters  patent.  Each 
office  must  be  granted  with  all  its  ancient  rights  and  privi- 
leges, and  every  thing  incident  to  it.  For  if  any  office 
incident  to  that  which  is  granted  is  reserved,  the  reserva- 

2  ^d.^fttym.     ^^^"  ^^  ^^^^-     "^^"^  ^^  ^^  ^^^^  ^y  L^^^  ^^^^^  ^^^^  ^  grant 

1038.  Qf  the  office  of  marshal  of  the  King's  Bench  prison,  to 

which  the  office  of  chamberlain  is  inseparably  incident, 

with  a  reservation  of  the  office  of  chamberlain,  was  void. 

9.  So  where  an  office  is  incident  to  another  office, 

such  incidental  office  cannot  be  granted  by  the  crown, 

even  though  the  principal  office  be  vacant  at  the  time. 

Mitton's  case,       10.  Quccn  EUzabcth,  by  letters  patent,  granted  the 
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office  of  clerk  of  the  county  court  of  Somersetshire  to 
cue  JNIitton,  with  all  fees,  &c.  Afterwards  the  Queen 
constituted  Arthur  Hopton,  esq.  sheriff  of  the  same 
county,  who  interrupted  Mitton,  claiming  that  which 
was  mentioned  to  be  granted  to  Mitton,  to  be  incident 
to  his  office  of  sheriff;  and  thereupon  appointed  a  clerk 
himself  of  the  county  court.  Mitton  complained  to  the 
lords  of  the  Council,  who  referred  the  consideration  of 
the  validity  of  the  grant  of  the  said  office  to  the  two 
Chief  Justices,  Wray  and  Anderson,  who  held  confer- 
ences with  the  other  justices;  all  of  whom  held  that  the 
said  letters  patent  were  void  in  law,  because  the  office 
of  sheriff  was  an  ancient  office  of  great  trust  and  autho- 
rity ;  and  the  King  could  not  abridge  the  sheriff  of  any 
thing  incident  or  appurtenant  to  his  office,  for  the  office 
was  entire,  and  so  ought  to  continue.  That  the  county 
court,  and  the  entering  all  proceedings  in  it,  were  inci- 
d^t  to  the  office  of  sheriff;  therefore  could  not  by 
letters  patent  be  divided  from  it.  That  although  the 
grant  was  made  to  Mitton  when  the  office  was  vacant^ 
yet  it  WHS  void ;  and  when  the  Queen  appointed  a  sheriff, 
he  should  avoid  it. 

11.  As  to  grants  of  incidental  offices  by  persons  hold- 
ing the  superior  offices,  they  must  in  general  be  by 
deed  duly  executed ;  though  Lord  Coke  says  a  man 
may  be  retained  as  a  steward  to  Jceep  a  court  baron  or 
a  court  leet,  without   deed.     And  it  was  held  by  the 

Court  of  Kind's  Bench  in  10  Will.  III.  that  an  appoint-  Saunders  v. 

^      c  1      1       c  ^u  r  X       1       xi  .        Owen,  1  Salk. 

ment  or  a  clerk  or  the  peace  or  a  county,  by  the  custos  467.  i  Ld. 
rotulorum,  by  parol,  was  good ;  because  it  enured  as  MoTi99.^' 
an  execution  of  a  power:  for  whatever  is  to  take  effect  holies  Pari.  Ca. 
out  of  a  power  or  authority,  or  by  way  of  appointment, 
is  good  without  deed :  otherwise  where  it  takes  effect 
out  of  an  interest. 

12.  If  a  house  or  land  belong  to  an  office,  by  the  i  lost.  49  a. 
grant  of  the  office  by  deed,  the  house  or  land  will  pass 

as  belonging  to  it. 

13.  The  restraints  imposed  upon  bishops,  and  other  ma?^^«n?of- 

ficcs. 


1  Inst.  61  &. 
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ecclesiastical  persons  respecting  the  alienation  of  pro"- 
perty  whereof  they  are  possessed  in  right  of  their 
churches^  do  not  extend  to  grants  of  offices ;  so  that  their 
rights  in  this  respect  remain  as  they  were  at  common 
law.  Prom  which  it  follows  that  bishops  and  other  ec- 
clesiastical persons  may  grant  judicial  offices^  for  the 
lives  of  the  grantees^  which  will  bind  their  successors ; 
provided  such  grants  be  made  and  confirmed  in  the  man- 
tier  required  before  the  disabling  statute  1  EHz.  c.  10. 
«.  5.  was  jmssed. 

14.  Thus  it  wag  resolved  in  the  bishop  of  Salisbury's 
case,  11  Ja.  i.  that  where  an  office  was  ancient  and 
iiecessary,  the  grant  thereof  with  the  ancient  fee  was 
fiot  any  diminution  of  the  revenue,  or  impoverishing  of 
the  successor;  therefore,  for  necessity,  such  grants 
were  by  construction  excepted  out  of  the  general  re- 
straint of  the  statute  1  EHz.  And  if  bishops  should  not 
^have  power  to  grant  offices  of  necessity,  for  the  life  of 
ihe  grantees,  but  that  their  estate  should  depend  upon 
uncertainties,  as  upon  the  death,  translation,  &c.  of  the 
biahop;  then  the  most  able  persons  would  not  serve 
them  in  such  offices,  or  at  least  would  not  discharge  their 
^offices  with  any  alacrity. 

Ih,  It  was  also  resolved  in  the  same  case,  that  where 
e  n«w  bi&hopric  was  erected,  a  gmnt  of  offices  of  neces- 
mty,  with  a  reasonable  fee,  the  reasonableness  of  which 
should  be  decided  by  a  court  of  justice,  would  be  good. 

16.  With  respect  to  grants  of  honorary  or  ministerial 
offices  by  bishops,  it  has  been  resolved  in  the  following 
oase  that  offices  which  existed  before  the  stat.  1  Eliz. 
ftv^  not  within  the  restraints  of  that  statute,  but  that 
tfaey  «»ay  he  granted  as  before;  and  that  the  utility 'Or 
necessity  of  the  office  is  not  more  material  since,  than  it 
was  before  that  statute. 
Trciawney».  17.  Sir  J.  Trclawncy  brought  an  action  of  debt 
Burr!^2"9?'^  ^galust  the  bishop  of  Winchester,  for  fivc  years*  salary 
of  several  offices;  viz.  great  and  chief  Reward  of  the 
bifi(hopriQ,  and  of  all  its  castles,  lordships,  manors,  i&c. ; 
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conductor  of  the  men  and  tenants  of  the  bishop^,  with  a 
salary  of  100/.  per  annum;  master-keeper  or  preserver 
of  the  wild  beasts,  in  all  the  forests,  parks,  chases,  and 
warrens,  belono-ing"  to  the  bishop;  and  chief  governor 
of  all  birds,  fish,  and  beasts  of  warren,  &c.  commonly 
called  chief  parker,  with  a  salary  of  20/.  per  annum. 
Which  offices  and  salaries  were  granted  to  the  plaintiff 
by  the  late  bishop  of  Winchester  by  letters  patent,  with 
a  clause  of  distress  if  unpaid.  The  bishop  pleaded  the 
statute  1  EHz.  c.  19.  s.  5.,  and  also  that  the  offices  afore- 
said were  not  ancient  offices  of  the  bishopric,  nor  were 
usually  granted  for  life  ;  that  the  said  fees  were  not  the 
ancient  fees  ;  that  the  said  offices  were  useless  and  merely 
nominal,  no  duty  or  service  being  to  be  done  for  or  in 
respect  of  them. 

The  jury  found  a  special  verdict,  that  the  offices 
of  chief  steward  and  conductor  of  the  men,  &c.  were 
ancient  offices  of  the  bishop,  and  had  been  anciently 
and  usually  granted  for  life,  with  an  annuity  ;  that 
the  annuity  of  100/.  was  the  ancient  fee ;  that  the 
same  were  granted  to  the  plaintiff  by  Jonathan,  late 
bishop  of  Winchester ;  which  grant  was  approved  by 
the  dean  and  chapter,  and  confirmed  by  them.  They 
then  found  the  statute  1  EHz.,  and  that  these  offices, 
at  the  time  of  making  that  act,  and  since,  were  merely- 
nominal  ;  no  duty,  attendance,  or  service  being  to 
be  done  for  or  in  respect  of  them.  And  as  to  the 
office  of  master-keeper  of  all  beasts  in  the  parks,  or  chief 
parker,  they  found  that  it  was  not  an  ancient  office. 

The  question  on  this  special  verdict  was,  whether 
Sir  J.  Trelawney  was  entitled  to  hold  the  two  first 
mentioned  offices,  and  to  recover  the  arrears  against 
the  bishop.  As  to  the  office  of  chief  parker,  the  facts 
found  by  the  special  verdict  made  an  end  of  any 
question  concerning  it,  and  the  point  was  given  up. 

Lord  Mansfield  said, — At  common  law  a  bishop, 
with  the  confirmation  of  his  dean  and  chapter,  might 
exercise  every  act  of  absolute  ownership  over  tlic  re- 

VOL.  HI.  I 
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venues  of  his  see,  and  bind  his  successors  as  much 
as  tenant  in  fee  could  bind  his  heir.  Then  came  the 
restraining^  statute  1  Ehz.  But  patents  or  grants  of 
offices,  with  fees,  salaries,  or  profits  annexed  to  them, 
were  not  mentioned  in  that  act.  There  were  no 
general  words  adapted  to  the  case  of  offices  ;  yet 
there  was  not  a  single  bishopric  at  that  time  without 
some  offices  granted.  Had  the  Legislature  meant  to 
restrain  the  regranting  them,  as  they  should  drop  in, 
it  must  have  been  done  by  a  special  provision  ;  with 
an  exception  of  some  at  least  of  judicial  offices.  As 
the  general  restraint  was  not  extended  to  the  case, 
there  was  no  occasion  to  make  exceptions.  Continu- 
ing ancient  offices  with  the  ancient  fee,  in  the  usual 
manner,  was  not  a  dilapidation  of  the  revenue  of  the 
bishopric ;  every  bishop  left  this  pow  er  to  be  exercised 
by  his  successor,  as  his  predecessor  left  it  to  be  ex- 
ercised by  him  ;  such  grants  being  no  new  charge 
upon  the  bishopric,  which  only  remained  liable  to 
the  same  fees  or  salaries  to  which  it  was  liable  be- 
fore. And  after  stating  several  cases,  he  concluded 
in  these  words  : — ''  The  office  in  question  in  this  case 
is  found  never  to  have  been  more  useful  or  neces- 
sary than  it  is  now ;  yet  all  the  bishops  of  Win- 
chester, from  the  1  Ehz.,  have  thought  the  grants  of 
it  valid ;  every  succeeding  bishop  has  submitted  to  the 
grant  made  by  his  predecessor  ;  and  the  greatest  men 
of  the  kingdom,  or  the  nearest  relations  of  the  bishop, 
have  successively  held  the  office.  The  present  bishop 
thought  this  grant  good  for  eleven  years,  but  Jias 
conceived  a  doubt,  from  the  misappHcation  and  re- 
petition of  inconclusive  and  contradictory  arguments, 
about  the  office  being  necessary  ;  whereas  we  are 
all  unanimously  of  opinion  that  an  office  and  fee 
which  existed  before  the  1  Eliz.  is  not  within  the 
statute  ;  but  may  be  granted  since,  precisely  ini4he 
same  manner  in  which  it  was  granted  before  :  that 
the  utility  or  necessity  of  such  an  office  is  no  more 


Title  XXV.  Offices.  §  18--21.  115 

material  since  the  1  Eliz.  than  it  was  before.  This 
opinion  we  think  agreeable  to  the  words  and  intent 
of  the  act,  and  every  precedent  since  the  statute  : 
therefore  there  must  be  judgment  for  the  plaintiff.'* 

18.  Ministerial  offices,  requiring  only  common  skill  ^"^^aj;  offices 

^  A  O  J  may  be  granted 

and  diligence,  may  be  granted  to  two  persons  ;  and  so  to  two  persons. 
may  also  some  judicial  offices  established  by  act  of  par- 
liament.     But  an   ancient    judicial    office   cannot  be 
granted   to   two    persons.      Thus,    King  Henry   VI.  4inst.  i46. 
having  granted  the  office  of  high  admiral  to  the  Duke 
of  Exeter  and  his  son.  the  judges  held  it  to  be  void,  ^.^^'''•^"J 

.        .    .       ^  .  Mary,  St.  2. 

the  charter  being  of  a  judicial  office  ;  for  such  ancient  c.  2. 
offices  must  be  granted  as  they  formerly  had  been. 

19.  A  grant  to  two  persons  to  be  Chief  Justices  of  11  Rep,  3  6. 
any  of  the  courts  at  Westminster  would  be  void  :  but 

as  to  offices  incident  to  the  King's  courts  at  West- 
minster, it  seems  to  be  in  the  discretion  of  the  Judges, 
if  they  see  that  an  office  in  their  courts  comprehends 
too  much  for  one  man  to  execute,  to  join  another 
person  with  him.  In  such  a  case  it  must  however  be 
still  granted  as  one  office  ;  for  if  it  is  divided  into  two 
or  three  offices,  the  prescription  is  interrupted,  and  it 
is  not  a  grant  of  the  ancient  office. 

20.  Ecclesiastical  offices,  though  of  the  judicial  kind, 
may  be  granted  to  two  persons,  where  there  has  been 
a  usage  of  granting  them  in  that  manner. 

21.  The   bishop   of  Llandaff  granted   the   office   of  jones  r.  Bow, 
chancellor  or  commissary  of  his  diocese  to  two   per-  4  Mod.^^^* 
sons,  to  hold  the  same  conjunclim  et  cUvisim,  to  them  ^  ^^"^^'  '^^^' 
and  the   survivor  of  them.      It   was   agreed   by   the 
counsel  on  both  sides,  that  this  office  had  been  anciently 

and  usually  granted  in  this  manner.  On  a  case  stated 
out  of  Chancery,  and  referred  to  the  Court  of  King's 
Bench,  the  question  was,  whether  this  was  such  a 
judicial  office  as  could  be  granted  to  two  persons. 
Resolved,  that  it  was  a  good  grant,  because  of  the 
long  and  constant  usage.  And  it  was  said,  that  the 
offices  of  most  of  the  bishoprics  in  England  were  and 
had  been  constantly  so  granted. 

i2 
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1  Salk.  465. 


What  estate 
may  be  had  in 
an  office. 

Dyer  285. 


2  Inst.  382. 
9  Rep.  48  b. 
97  b. 


1  InBt.  42  a. 
1  Roll.  Ab.  844. 
Harcourt  v. 
Fox,  1  Show. 
491. 


Id. 
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22.  Salkeld  reports,  that  in  this  case  tlie  Court  said, 
if  an  office  be  granted  to  two,  and  one  dies,  the  office 
does  not  survive,  but  determines.  As  if  there  are 
two  sheriffs,  and  one  of  them  dies,  the  other  cannot 
act :  otherwise,  if  granted  to  two  and  the  survivor  of 
them. 

23.  With  respect  to  the  estate  or  interest  which  may 
be  had  in  an  office,  several  of  the  great  offices  of  state 
were,  and  still  continue  to  be,  hereditary.  Thus,  the 
office  of  earl  marshal  was  held  by  the  Earl  of  Pembroke 
in  fee  simple;  and  is  now  held  by  the  Duke  of  Norfolk 
in  the  same  manner.  The  office  of  lord  great  cham- 
berlain was  held  by  the  De  Veres,  Earls  of  Oxford,  in 
fee  simple ;  from  whom  it  descended  to  the  Dukes  of 
Ancaster  in  the  same  manner ;  and  upon  the  death  of 
Robert  Duke  of  Ancaster  in  1779,  without  issue,  it  de- 
scended to  his  two  sisters. 

24.  Although  the  offices  mentioned  in  the  last  sec- 
tion are  called  offices  in  fee,  yet  the  estate  in  them  is 
not,  strictly  speaking,  an  estate  in  fee  simple ;  for  it  is 
only  inheritable  by  the  lineal  descendants  of  the  first 
grantee  of  the  office  ;  not  by  any  collaterals. 

25.  The  offices  of  sheriff,  gaoler,  park-keeper  or 
forester,  steward  or  bailiff  of  a  manor,  have  also  been 
granted  in  fee  simple.  And  it  is  held,  that  where  an 
office  may  be  granted  in  fee,  it  may  be  granted  for  life ; 
or  to  one  for  life,  remainder  to  another  for  life. 

26.  With  respect  to  judicial  offices,  they  cannot,  in 
general,  be  granted  for  a  greater  estate  than  for  life  ; 
because  they  are  only  exerciseable  by  persons  of  skill 
and  capacity. 

27.  If  an  office  be  granted  to  a  person,  quamdiu  se 
bene  gesserit,  the  grantee  has  an  estate  for  life.  For 
as  nothing  but  misconduct  can  determine  his  interest, 
no  one  can  prefix  a  shorter  time  than  his  life,  since  it 
must  be  by  his  own  act,  which  the  law  will  not  pre- 
sume that  his  estate  can  determine.  If  the  words  be^^ 
quamdiu  se  bene  gesserit  tantunij  the  estate  will  not  be 
abridged  by  the  addition  of  the  word  tantiim. 
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28.  The  judges  of  the  several  courts  at  Westminster 
formerly  held  tlieir  offices  durante  bene  placito.  By  the 
statute  13  Will.  3.  c.  2.  it  was  enacted,  that  their  com- 
missions should  be  quamdiu  se  bene  gesserint :  but  that 
it  should  be  lawful  to  remove  them  on  an  address  of 
both  houses  of  parliament.  Now,  by  the  stat.  1  Geo.  3. 
c.  23.  the  judg-es  are  continued  in  their  offices  during 
their  good  behaviour,  notwithstanding  any  demise  of 
the  crown  :  but  may  be  removed  on  an  address  of  both 
houses  of  parliament. 

29.  Offices  which  do  not  concern  the  administration 
of  justice,  and  only  require  common  skill  and  diligence, 
may  be  granted  for  years ;  because  they  may  be  exe- 
cuted by  deputy,  without  any  inconvenience  to  the 
public. 

30.  The  office  of  register  of  policies  of  insurance  in  Har^'asr""'^* 
London  was  granted  by  the  king  for  years  ;  and  ad- 

judffed  to  be  a  s:ood  srant,  because  it  did  not  concern  Jones  r.cierk, 

.....  .  .       Hard.  46. 

the  administration  of  justice,  but  only  required  the  skill 
of  writing  after  a  copy. 

31.  Offices  of  this  kind  may  be  granted  to  one  person  bo"o™V 
in  trust  for  another;  and  the  Court  of  Chancery  will  Forrester 97. 
compel  the  execution  of  such  a  trust. 

32.  No  office  of  trust,  requiring  skill  and  capacity  in 
the  execution  of  it,  can  however  be  granted  for  years. 

33.  Kino^  James  I.  "ranted  the  office  of  marshal  of  Reyneiis case, 

^9  9  Rep.  95. 

the  Marshalsea  for  thirty-one  years.  It  was  held  by 
the  Lord  Chancellor  and  four  of  the  judges,  that  the 
grant  was  void  ;  because  this  was  an  office  of  great 
trust  annexed  to  the  person,  and  concerned  the  ad- 
ministration of  justice  :  that  this  trust  being  individual 
and  personal,  should  not  be  extended  to  executors  or 
administrators;  for  the  law  will  not  repose  confidence, 
in  matters  concerning  the  administration  of  justice,  in 
persons  unknown. 

34.  It  was  determined   in   a  subsequent  case,  that  Sutton'R  casc^ 
the  office  of  marshal  of  the  King's  Bench  might  be 
granted  to  a  person    for  years,   determinable  on  the 
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death  of  such  person  ;  for  in  that  case  the  office  could 
not  go  to  executors  or  administrators. 

2  Show.  R.  171.  35.  Lord  Hale  is  said  to  have  been  of  opinion  that 
an  office  of  trust  might  be  granted  for  years ;  for 
that  the  true  reason  of  the  determination  in  Reyneirs 
case  was^  that  the  custom  had  been  to  grant  it  in 
fee.  Lord  Chancellor  Finch  is  reported  to  have  said 
that  an  office  may  be  granted  for  years^  for  the  same 
inconveniences  attend  an  office  in  fee  ;  and  a  person 
unknown  and  unfits  as  an  infant  or  feme  covert^  may 
happen  to  have  the  same^  under  an  estate  of  inherit- 
ance. 

9  Rep.  i)7  «.  36.  Offices  may  also  be  granted  at  will.     In  Rey- 

nell's  case^  the  Judges  said  that  the  office  of  marshal 
of  the  Marshalsea  had  always  been  granted  for  life, 

i;g  a,  or  at  will.     And  there  is   a  precedent  in   Dyer  of  a 

grant  by  the  King  of  the  office  of  Chirographer  of 
the  Common  Pleas,  to  hold  as  long  as  it  should  please 
his  Majesty. 

I  Inst.  42  a.  S7.  If  the  King  grants  an  office  to  hold  at  will,  and 

grants  a  rent  to  the  officer  for  life,  for  the  exercise 
of  the  office  ;  this  is  not  an  absolute  estate  for  life, 
because  the  rent  being  granted  on  account  of  the 
office,  and  for  discharging  the  duties  of  it,  whenever 
the  grantee's  interest  in  the  office  ceases,  the  rent  is 
determined. 

What  offices  33    Ministerial  offices,  and  also  offices  exercisable 

may  be  granted 

in  reversion,     bv  dcDutv,  luav  bc  fiTantcd  iu  rcvcrsiou,  or  rather  to 

Howards.  -^         ^       ^      ,      J  ^  ,  ,  rv      .     • 

Wood,  commence  infuturo  ;  and  to  take  eiiect  m  possession 

upon  the  death  of  the  person  then  holding  the  office. 
Rex  V.  Kemp,  39.  The  King  granted  an  office  to  a  person  durante 
Skin.  446.  bene  placito;  afterwards  granted  the  same  office  to 
another  person  for  life  ;  to  commence  from  the  death, 
surrender,  or  forfeiture,  of  the  first  grantee.  It  was 
objected  that  the  second  grant  was  void,  for  the  first 
estate  being  at  will,  could  not  be  surrendered  or  for- 
feited ;  and  that  an  estate  of  freehold  could  not  depend 
on  an  estate  at  will. 
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The  Court  said^  I.  That  an  estate  at  will  in  lands 
could  not  be  surrendered,  because  it  was  determinable 
at  the  will  of  either  party  :  but  an  office  was  not 
properly  at  the  will  of  both  parties,  but  at  the  will  of 
the  Kin^  only  ;  for  the  g-rantee  could  not  determine 
his  will  but  by  surrender.  2.  It  might  be  said  to  be 
forfeitable  in  some  measure,  and  the  King's  tenants 
at  will  may  be  said  to  forfeit ;  for,  in  the  case  of  for- 
feiture, the  King  would  be  informed  by  inquisition, 
before  he  determined  his  will  ;  then  upon  the  return 
of  the  inquisition,  the  office  would  be  forfeited.  3. 
A  freehold  estate  in  lands  could  not  be  granted  to 
commence  in  futuro,  or  depend  on  an  estate  at  will : 
but  a  new  office  might  be  created,  to  commence  in 
futuro  .;  for  it  was  the  creature  of  him  who  made  it, 
and  was  no  otherwise^  in  being  than  it  was  in  grant. 
The  King  did  not  grant  a  reversion  but  in  reversion  ; 
and  that  not  in  respect  of  a  particular  estate,  but 
because  he  was  pleased' to  grants  m/w^wro. 

40.  An  ecclesiastical  office  of  the  judicial  kind  may 
be  granted  in  reversion,  where  there  is  a  custom 
and  usage  to  support  such  a  grant. 

41.  The  office  of  Reg-ister  of  the  Bish  oof    Roches-  Young  *;.  stoei, 
ter  was  granted  to  a  person,  to   hold  from  the  death  2Ro1L Ab.^'s?, 
or  surrender  of  him  who  then   held  it  for  life,   to  be 
exercised  by  the  grantee  or  his  sufficient  deputy.     Re- 
solved,  that  the  grant  was  good ;  for  although  there 

was  no  reversion  of  an  office,  unless  it  was  an  office 
of  inheritance,  yet  it  might  well  be  granted  in  re- 
version, habendum  after  the  death  of  the  then  present 
officer  ;  it  being*  no  more  than  a  provision  of  a  per- 
son to  supply  it,  when  it  became  void :  and  where  such  waikertr 
provision  had  been  usually  made,  the  custom  and  usao-e  i^a™i>»Cro, 

.  .  C5       Car.  258. 

gave  It  a  .sanction.  iinst. 3i. 

42.  But  where  there  is  no  custom  or  usag-e  to 
warrant  it,  a  judicial  office  cannot  be  g-ranted  in  re- 
version. 

43.  Ki Hi*' James  1.  urauted  the  office  of  Auditor  of  f"^^*''"*^"*^ 

"^  ^  11  Rep.  2. 
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the  Court  of  Wards  to  two  personS;,  to  hold  imme- 
diately from  the  death  of  the  two  persons  who  then 
held  the  office.  Resolved,  that  this  grant  was  void, 
because  it  was  of  a  judicial  office  :  and  as  none  can 
give  any  judgment  of  things  which  may  happen  in 
futuro,  so  none  can  be  a  judge  infuturo  ;  and  the  rule 
was,  that  officia  judicialia  non  concedantur  antequam 
vacent.  For  he,  who  at  the  time  of  the  grant  in 
reversion   may  be  able   and   sufficient  to   supply   the 

Savage's  case,   office  of  judicature,  before  the  office  falls,  may  become 

Dyer  259.        unable  and  insufficient  to  perform  it. 

What  offices         44    w\  those  officcs  which  are  of  a  real  nature,  and 

may  be  en-  .  ^  ^ 

tailed.  grautablc  in  fee  simple,  may  be  entailed  within  the 

Tit.  2,  c.  1.       statute  De  Donis,  because  they  are  demandable  in  a 

prcecipe  ut  tenemenia.     And  Lord  Coke  says,  the  office 

7  Rep.  33  b.      of  earl  marshal  was  entailed,  as  also  the  office  of  one  of 

'  the  chamberlains  of  the  exchequer.     So  the  offices  of 

steward,  receiver,  or  bailiff  of  a  manor,  or  that  of  a 

forester,  may  be  entailed,  because  they  are  exercisable 

within  lands. 

45.  Where  an  office  is  unalienable,  though  it  may 
be  granted  in  tail  by  the  crown,  as  in  the  case  of  the 
office  of  earl  marshal,  yet  it  cannot  be  entailed  by  the 
person  possessed  of  it.  This  point  was  fully  discussed 
in  the  following  case. 
c£s?i8i.  46.  John  De  Vere,  Earl  of  Oxford,  being  seised  in 
Anno  1626.  ^^^  simple  of  the  office  of  great  chamberlain  of  Eng- 
land, in  4Eliz.,  by  deed,  covenanted  with  the  Duke  of 
Norfolk  and  others,  that  he,  his  heirs  and  assigns, 
would  from  thenceforth  stand  seised  thereof,  to  the 
use  of  himself  for  life,  remainder  to  Lord  Bulbeck,  his 
son,  and  the  heirs  male  of  his  body.  Robert  Earl  of 
Oxford  claimed  the  office  under  this  entail,  as  heir  male 
of  the  body  of  Lord  Bulbeck,  and  Lord  Willoughby 
claimed  the  same  as  heir  general. 

Lord  Chief  Justice  Crew  delivered  his  opinion  that 
the  office  was  entailable  within  the  statute  De  Bonis ; 
but  a  majority  of  the  other  judges,  amongst  whom  was 
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Mr.  Justice  Dod ridge,  (a  part  of  whose  argument  may 
be  seen  in  Collins,)  gave  their  opinion,  that  this  high 
office  was  inherent  in  the  blood  of  the  first  grantee,  in- 
capable of  alienation,  and  therefore  could  not  be  en- 
tailed by  any  person  seised  of  it. 

In  consequence  of  this  opinion,  the  Lords  certified 
in  favour  of  Lord  Willoughby  as  heir  general,  and  he 
was  allowed  to  exercise  the  office. 

47.  Curtesy   is   incident  to   offices   of  inheritance.  When  subject 
Thus  Lord  Coke  has  cited  a  record,  from  which  it  ap-  dower. ^^^  *" 
pears  that  John   Duke  of  Lancaster  was  allowed  to     °^'*     "* 
exercise  the   office   of  seneschal   of  England,   at  the 
coronation    of  King   Richard    11.^   as    tenant  by   the 
curtesy. 

48.  At  the  same  coronation,  John  Dvmock  claimed  S?^!^"^\ 

.  .  Claims,  5. 

the  office  of  king's  champion,  as  tenant  by  the  curtesy, 
and  was  admitted  to  exercise  it  accordingly. 

49.  A  woman  may  be  endowed  of  an  office  of  inhe-  i  inst.  32  a. 
ritance,  as  of  the  office  of  marshal  of  the  Marshalsea, 

to  have  the  third  part  of  the  profits.  But  in  such  a 
case,  she  must  contribute  a  third  part  of  the  charges; 
as  also  of  the  third  part  of  the  profits  of  the  office  of 
keeping  the  gaol  of  the  abbey  of  Westminster. 

50.  Where  an  office  is  granted  to  a  person  and  his  ^°"^^,  °^^^.^ 

o  1    ^  may  be  assign- 

heirs,  or  to  a  person  and  his  assigns,  for  his  life,  it  may  ^d. 

in  some  cases  be  assigned.     Thus  Jenkins  states  it  to  Cent.  3.  ca.  89. 

°  Plowd.  378. 

have  been  held  by  all  the  judges  m  the  Exchequer  9  Rep.  48  6. 
Chamber,  that  when  the  office  of  chamberlain  of  the 
exchequer  was  granted  to  A.  and  his  assigns,  A.  might 
assign  it,  but  could  not  make  a  deputy,  without  special 
words  to  enable  him. 

51.  There  is,  however,  great  obscurity  in  the  books 
respecting  the  assignment   of  offices.     In  a  case  re- 

ported  by  Hardress,   the  question  was,  whether  the  of-  Loving,  Hard. 
fice  of  teller  of  the  exchequer,  which  had  been  granted 
to  a  man,  habendum  to  him  and  his  assigns,  during  his 
life,  could  be  assigned.    Serjeant  Glynn  contended  that 
the  office  was  assignable,  by  reason  of  the  word  assigns 
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in  the  patent :  but  else,  it  would  not  have  been  assign- 
able, bein<^  an  office  of  trust,  which  concerned  the  king 
in  his  revenue.     That  some  offices  were  in  their  nature 
assignable,  without  the  word  assigns,  and  some  not ; 
as  a  parkership  was  an  office  assignable  in  its  nature, 
being  an  office  of  profit.     Others  were  not,  viz.  offices 
of  public  trust,  as  the  office  in  question.     So   offices 
granted  to  men  and  their  assigns  were  assignable  ;  and 
there  was  no  inconvenience  in  such  a  case  ;  for  if  as- 
signed to  an  unfit  person,  the  Court  would  refuse  to 
admit  him.     Sir  Heneage  Finch  argued  on  the  other 
side, — 1.  That  the  office  was  not  assignable,  without 
the  word  assigns ;  because  it  was  an  office  of  great  and 
public  trust.     2.  That  the  habendum  did  not  alter  the 
thing,  it  being  in  the  King's  case  ;  for  it  would  be  in- 
convenient that  the  King  should  have  an  officer  in  such 
a  place  put  upon  him  against  his  will ;  and  habendum 
to  him  and  his  assigns  was  no  other   than  if  it  had 
been  to  him  and   his  heirs,  which  would  have  been 
void.     In  Hatton's  case,  the  office  of  a  garbler  gmnted 
to  one  with  power  to  make  a  deputy  did   not  extend 
to  an  assignee,  because  it  was  an  office  of  trust.    There 
was  no  precedent  of  an  assignment  of  such  an  office. 
No  judgment   was   given   in   this   case,   the   King 
having  stopped  the  proceedings  by  a  writ  De  Rege 
inconsulto. 
Drumuond v.        52.  lu  a  modem  case  it  was  held,  that  the  office 
5 vel'433?      of  Register  of  the   Court  of  Chancery   was  assign- 
able. 
Who  may  hold       53.  It  is  laid  down  by  Lord  Coke,  that  ''  if  an  office, 
iinst.3i.        either  in  the  grant  of  the  King  or  of  a  subject,  which 
concerns  the  administration,  proceeding,   or  execution 
of  justice,  or  the  King's  revenue,  or  the  commonwealth, 
or  the  interest,  benefit,  or  safety  of  the  subject,  or  the 
like,  be.  granted  to  a  man  that  is  inexpert,  and  hath  no 
skill  and  science  to  exercise  or  execute  the  same,  the 
grant  is  merely  void,  and  the  party  disabled  by  law, 
and  incapable  to  take  the  same,  pro  commodo  Regis  et 
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populi ;  for  only  men  of  skill  and  knowledge^  and 
ability  to  exercise  the  same,  are  capable  of  them,  to 
serve  the  King  and  his  people." 

54.  King  Edward  IV.,  by  letters  patent,  appointed  ^'"'°^^'''^^^* 
Thomas   Vintner   to  be   clerk   of  the   Crown.      The  office,  pi. 48. 
judges  of  the  Court  of  King's  Bench,  with  the  assent  of    ^^^ 

the  judges  of  the  Court  of  Common  Pleas  refused  him  ; 
because  he  was  not  exercised  in  his  office,  nor  in  any 
other  in  the  Court,  as  he  ought  by  a  long  time,  and 
so  declared  to  the  King.  Upon  which  the  King,  by 
the  advice  of  the  justices,  appointed  one  John  West 
clerk  there,  who  was  expert,  and  sent  to  the  said 
justices  his  letters  under  his  signet,  which,  after,  were 
enrolled  in  the  same  Court,  that  they  rejected  Vintner, 
and  admitted  West. 

55.  A  clergyman  was  made  chancellor  to  a  bishop,  Sutton's  case, 
and   confirmed   by   the   dean   and    chapter  :    but  be- 
cause he  was  not  learned  in  the  canon  and  civil  law, 

h^  was  removed  by  the  ecclesiastical  commissioners ; 
though  it  was  insisted  that  he  had  a  freehold,  and 
therefore  had  prayed  a  prohibition,  yet  it  was  denied. 

56.  A  grant  of  an  office  requiring  skill,  to  an  infant, 

to  be  exercised  in  prcesenti,  is  void.     But  if  it  is  to  be  Jenk.  121. 
exercised  in  futuro,  and  that  he  is  of  full  age  and  ex- 
pert when  the  office  is  to  be  exercised,  the  grant  is  good. 

57.  Where,  in  the  grant  of  an  office,  it  is  expressly  youngv.stoci, 
said,  that  it  shall  be  exercisable  by  deputy,  the  grantee 

need  not  have  such  skill  and  knowledge  as  is  necessary 
to  the  execution  of  the  office. 

58.  Offices  merely  ministerial,  which  do  not  re- 
quire particular  skill  and  knowledge,  and  exercisable 
by  deputy,   may  be  granted  to  any  person,  and  even 

to  women.     Thus,  a  woman  may  have   the  office  of  La^y  Russeir* 

-  i/»  1  k       t     t         ^    r^    t  •  case,  Cro.  Jac. 

the   custody  of  a   castle.     And  Lord  Coke   mentions  17. 
an  instance  of  a  woman's  having  the  office  of  forester 
i^  fee   simple  ;  but   he  observes,  that  she   could   not 
execute  the  office  herself,  but  was  obliged  to  appoint 
a  deputy,  during  the  eyre,  who  should  be  sworn. 
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Coiiins's  59.  The  office  of  high  constable   was  held  by  the 

aims,      .     (ij^y^j^^gj.  Qf  Humphrey   De  Bohun^  Earl  of  Hereford 
and  Essex.     The   office   of  steward   of  England   was 
held   by   Blanch,    daughter   of  Henry   Earl   of  Lan- 
caster^ in  whose  right  John  of  Gaunt  enjoyed  the  same. 
The   office   of  Earl  Marshal  was  held    by   a   female, 
through   whom   it   passed   to   the   house   of  Norfolk. 
Infra,  §  66.      Aud  the  officc  of  great  chamberlain   of  England  is  at 
this  moment  held  by  the  two   sisters  and  co-heirs  of 
Robert,  late  Duke  of  Ancaster. 
When  exercis-      60.  Officcs  wliich  couccm  the  administration  of  jus- 
an/when^ify"'  tice,  such  as  tliosc  of  judgcs  of  the  King's  Courts  at 
deputy.  Westminster,  &c.  must  be  exercised  in  person,  and  not 

by  deputy.  There  is,  however,  on€  exception  to  this 
rule ;  for  sheriffs,  though  their  office  concerns  the  ad- 
ministration of  justice,  may  notwithstanding  appoint 
deputies,  by  the  name  of  undersheriffs.  There  are 
also  some  offices  of  the  judicial  kind,  in  the  creation 
or  grant  of  which  is  contained  a  power  of  appointing 
a  deputy.  Thus  the  Chief  Justices  in  Eyre  may  ap- 
point deputies,  by  the  express  words  of  their  patents, 
to  exercise  the  office  for  them. 

61.  A  ministerial  office,  which  is  to  be  exercised  by 
7  b.  pi.  10.        the  grantee  in  person,  cannot  be  done  by  deputy.  Thus 
it  is  said  in  Dyer,  that  the  office  of  carver,  being  an 
Shrewsbury's    officc  of  trust,  cauuot  be  cxerciscd  by  deputy.     But 
case,  9  Rep. 46.  ministerial  offices,  which  are  not  of  trust,  and  do  not 
require  any  particular  skill,  may  in  general  be  exer- 
cised by  deputy.     And  all  offices  which  may  be  as- 
signed may  be  exercised  by  deputy. 
Idem  48  a.  62.  Lord  Cokc  says,  there  is  a  great  difference  be- 

tween a  deputy  and  an  assignee  of  an  office.  Pof  an 
assignee  is  a  person  who  has  an  estate  or  interest  in 
the  office  itself,  and  does  all  in  his  own  name,  for  whom 
his  grantor  shall  not  answer,  unless  it  be  in  special 
cases.  Whereas  a  deputy  has  no  estate  or  interest  in 
the  office,  but  is  the  officer's  shadow :  he  does  all  things 
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in  the  name  of  the  officer^  and  nothing  in  his  own 
name ;  and  for  whom  his  grantor  shall  answer. 

63.  A  deputy  cannot  in  general  make  a  deputy  ;  for 
a  deputy  being  only  authorized  himself,  cannot  dele- 
gate his  authority  to  another.     But  it  has  been  held/  fLa^R.*';^^"* 
that  a  steward  of  a  manor^  who  is  authorized  to  exer-  'jss. 

cise  the  office  by  himself,  or  his  sufficient  deputy^  may 
enable  another  person  to  take  a  surrender  of  a  copy- 
hold out  of  Court. 

64.  Offices  of  inheritance  may  be  exercised  by  de-  i  last,  lo;  *. 
puty,  in  case  the  persons  entitled  for  the  time  being 

are  incapable  of  exercising  them  in  person  ;  as  where 
such  offices  descend  to  infants  or  women^  or  to  a  per- 
son under  the  rank  of  a  knight :  thus  the  office  of  high  KeUw.  in  «. 
constable  has  been  exercised  by  deputy. 

65.  Humphrey  de  Bohun,   Earl  of  Hereford,  held  Buckingham't 
the  manors  of  Harlefield,  &c.  of  the  King,  by  the  service  Dyer  285  6. 
of  being  constable  of  England  ;    and  had  issue  two  ^  ^'''''  ^^^  ""* 
daughters.     Upon  a  question  how  the  daughters,  before 
marriage,  could  exercise  the  office ;  it  was  resolved  that 

they  might  make  their  sufficient  deputy  to  do  it  for  them; 
and  after  marriage  the  husband  of  the  eldest  might  do  it 
alone. 

66.  In  the  case  respecting  the  office  of  great  cham-  2Bro.  Pari. 
berlain  of  England,  which  was  heard  in  the  House  of 
Lords  in  1782,  Lady  Willoughby  de  Eresby  (the  wife 
of  Mr.  Burrell,  since  created  Lord  Gwydyr,)  who  was 
the  eldest  of  the  two  sisters  and  coheirs  of  Robert  Duke  '^'*'*'  ^  ^' 
of  Ancaster,  claimed  the  office.  It  was  contended  on 
her  part,  that  if  there  was  any  ground  to  say  that  the 
office  had  descended  to  both  the  sisters,  still  the  right 
to  exercise  the  office  belonged  to  Mr.  Burrell,  as  the 
husband  of  the  eldest,  it  being  an  hereditary  office  in 
gross,  held  in  grand  serjeanty;  and  in  the  case  of  co- 
heirs, when  the  eldest  happened  to  be  a  feme  covert, 
was  to  be  executed  by  her  husband.  That  this  was 
perfectly  agreeable  to,  and  warranted  by,  the  usage  in 
all  such  great  offices  as  had  in  the  course  of  time  de- 

1 
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scended  to  heirs  general.  The  office  of  steward  of 
England  had  descended  in  two  instances  to  the  eldest 
daughter.  The  office  of  constable  of  England  had 
come  to  Humphrey  de  Bohun^  by  his  marriage  with  the 
eldest  daughter  of  Milo  Fitzwalter.  The  office  of  earl 
marshal  of  England  came  to  Roger  Bigot^  Earl  of 
Norfolk^  in  right  of  his  mother  Maud,  who  was  the 
eldest  daughter  of  William  Marshall,  Earl  of  Pembroke. 
vCi^xxxvi*  ^^^  following  question  was  put  to  the  judges  : — 
302.  (^  The  late  Duke  of  Ancaster  having  died  seised  of  the 

office  of  great  chamberlain  of  England,  leaving  Lady 
Willoughby  de  Eresby  and  Lady  Charlotte  Bertie  his 
sisters  and  coheiresses  ;  does  the  said  office  belong  to 
the  eldest  alone,  or  to  both  :  or  in  either  case  is  the 
husband  of  the  eldest  entitled  to  execute  the  said  office, 
or  may  both  sisters  execute  it  by  deputy ;  and  how  must 
such  deputy  be  appointed  ?  Or  does  it  devolve  upon 
the  King  to  name  a  proper  person  to  execute  the  office, 
during  the  incapacity  of  the  heir?'* 

The  judges  delivered  their  unanimous  opinion, — 
''  That  the  office  belonged  to  both  sisters ;   that  the 
husband  of  the  eldest  was  not  of  right  entitled  to  exe- 
cute the  said  office.     That  both  sisters  might  execute 
it  by  deputy,  to  be  appointed  by  them  ;  such  deputy 
not  being  of  a  degree  inferior  to  a  knight,  and  to  be 
approved  of  by  his  Majesty."— The  Lords  certified  ac- 
cordingly ;  and  Mr.  Burrell,  being  created  a  knight, 
was  appointed  deputy. 
GodoipWn  V.         67.  A  deputy  is  accountable  to  his  principal  for  the 
234.  '         '  fees  and  emoluments  of  the  office.     And  in  a  case  in 
Ca.T35."^'      3  Ann.  it  was  said  by  the  Court  of  King's  Bench,  that 
infia.  if  one  reserve  a  sum  certain,  upon  a  deputation  out  of 

the  profits  or  fees  of  an  office,  he  only  reserves  part  of 
that  which  was  wholly  his  before  ;  for  though  by  mak- 
ing a  deputy,  the  whole  power  of  the  principal  is  in 
the  deputy,  yet  the  fees  or  profits  do  not  pass,  and  the 
Garforth  r.      dcputv  has  no  riffht  to  them.     Then  if  he  makes  a  de- 

Fearon,    1  H.  *       •^  ,         <^ 

Black.  R.  327.   puty,  rcscrving  a  sum  certain,  part  of  the  profits,  and 
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the  rest  to  the  deputy,  he  may  well  do  it,  for  it  is  but 
reserving*  part  of  what  was  wholly  his. 

68.  With  respect  to  the  oaths  required  to  be  taken,  J^^*^^^^^^"'**'* 
and  the  ceremonies  to  be  performed,  as  qualifications 

for  holding  offices  ;  it  is  enacted  by  the  stat.  13  Cha.  2. 
c.  1.  s.  12.,  that  no  person  shall  be  chosen  to  any  office 
of  magistracy,  place  of  trust,  or  other  employment,  re- 
lating to  the  government  of  any  city,  corporation, 
borough,  cinque  port,  or  other  port  town,  who  shall 
not  have  received  the  sacrament  according  to  the  rites 
of  the  church  of  England  within  one  year  next  before 
such  election  ;  and  that  every  person  so  placed  or 
elected  shall  take  the  oaths  of  allegiance  and  supremacy. 

69.  By  the  stat.  25  Cha.  2.  c.  2.  commonly  called  the 
test  act,  it  is  enacted,  that  every  person  who  shall  bear 
any  office  civil  or  mihtary,  by  reason  of  any  patent  or 
grant  from  his  Majesty,  must  take  the  oaths  of  allegi- 
ance and  supremacy  and  test ;  and  receive  the  sacra- 
ment within  three  months :  in  case  of  neglect,  he  shall 
be  disabled  to  hold  the  said  offices,  &c.  and  forfeit 
6004.' 

An  act  is  passed  regularly  every  year  to  indemnify 
persons  holding  offices,  who  have  neglected  to  qualify 
themselves  according  to  the  provisions  of  this  statute. 

70.  By  the  stat.  5  Geo.  1.  c.  6.,  it  is  enacted,  that  all 
persons  ia  the  actual  possession  of  any  office,  that  are 
required  by  the  test  act  to  take  the  sacrament,  &c.,  shall  Crawford  v. 
be  confirmed  in  their   respective  offices,  and  none  of  r^Tois.^'^""' 
their  acts  be  questioned,  notwithstanding  their  omission 

to  take  the  sacrament ;  nor  shall  they  be  removed,  or 
otherwise  prosecuted,  for  or  by  reason  of  such  omission> 
unless  such  person  be  removed,  or  such  prosecution 
commenced,  within  six  months  after  the  election. 
><5liJl  The  intention  of  the  test  act  was  to  exclude 
persons  who  were  not  of  the  church  of  England  from 
all  offices  which  concern  the  government ;  and  is  to 
be  considered  as  prohibitory  on  the  electors,  quoad 
»uch  persons.      A  dissenter  being  therefore  ineligible 
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to  such  offices^  cannot  be  fined  for  refusing  to  accept 
of  them. 

72.  The  corporation  of  the  city  of  London^  by  a 
bye  law^  imposed  a  fine  of  600/.  upon  every  person 
who^  being  elected,  should  refuse  to  serve  the  office 
of  sheriff.  The  chamberlain  of  London  levied  debt 
on  a  person  named  Evans,  for  the  penalty  of  his  re- 
fusal to  serve  the  office  of  sheriff;  w^ho  pleaded  the 
statute  13  Cha.  2.,  averring  that  he  was  a  Protestant 
Dissenter,  within  the  toleration  act,  of  scrupulous  con- 
science, and  therefore  had  not  received  the  sacrament. 
The  plaintiff  repHed  the  5  Geo.  I.  which  confirms 
members  of  corporations  in  their  respective  offices, 
though  they  have  not  received  the  sacrament.  To  this 
the  defendant  demurred  :  and  judgment  was  given  in 
favour  of  the  city  ;  but  reversed  by  a  special  com- 
mission ;  and  the  reversal  affirmed  by  the  House  of 
Lords. 

73.  It  is  enacted  by  the  stat.   5  &  6  Edw.  6.  c.  16. 
ofbuy\ng"'"^  that  all  persons  who  shall  sell  any  offices,  shall  lose  and 

forfeit  all  their  right,  interest,  and  estate,  in  such  of- 
fices, and  in  the  gift  and  nomination  thereof.  And  that 
all  persons  who  shall  purchase  such  offices  shall  be  dis- 
abled from  occupying  or  enjoying  the  same  ;  and  that 
all  such  bargains  shall  be  void,  with  a  proviso  that  all 


statutes 


offices. 


acts  of  persons  offending 


against 


this   statute,    done 


3  Inst.  148. 


Trevor's  case, 
Cro.  Jac.  269. 


before  they  are  removed  from  their  offices,  shall  be 
good  and  valid. 

74.  This  statute  extends  to  ecclesiastical,  as  well 
as  to  temporal  offices,  which  concern  the  administra- 
tion and  execution  of  justice.  Thus  it  was  resolved, 
in  the  case  of  Doctor  Trevor,  chancellor  of  a  bishop 
in  Wales,  that  both  the  office  of  chancellor,  and  that 
of  register,  of  a  bishop,  were  within  the  statute  ;  be- 
cause they  concerned  the  administration  of  justice. 
Croke  in  his  report  of  that  case  says,  it  was  held  that 
although  such  offices  concerned  matters  principally  pro 
ealute  aniimarum,  yet  they  also  concerned  matters  about 
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matrimony,  and  legitimacy,  which  touched  the  inherit- 
ance of  the  subjects. 

75.  The   office   of  archdeacon*s   register   is  within  woodward  t;. 
the  statute  ;  and  though  the  persons  to  whom  the  sale  f  \w^r87^^^* 
and  grant  was  made  die,  yet  the  archdeacon  selling  wmesR.&7i. 
such  office  is  disabled    by   this   statute   from   making* 

any  other  grant  thereof;  and  the  King  shall  have  the* 
nomination. 

76.  The  office  of  cofferer  of  the  King's  household 
is  within  this  statute  ;  so  that  if  a  person  purchases 
that  office,  he  becomes  thereby  disabled  from  enjoy- 
ing^it. 

77.  Sir   R.    Vernon   being   cofferer  of  the   King's  insrram's  case, 
house,  sold  the  same,  for  a  certain  sum  of  money,  to  Cro.jac.386. 
Sir  A.  Ingram  ;  and  agreed  to  surrender  it  to  the  King, 

to  the  intent  that  a  grant  might  be  made  of  it  to  Sir 
A.  Ingram.  The  surrender  was  accordingly  made, 
and  Sir  A.  I.  was  admitted.  It  was  resolved  by  Lord 
Chancellor  Egerton,  the  Chief  Justice,  and  others, 
to  whom  the  King  referred  the  same,  that  this  sale 
was  void  by  the  statute ;  that  Sir  Arthur  was  disabled 
to  hold  the  office  ;  and  that  the  King  could  not,  by  a 
non  obstante  J  dispense  with  this  act,  so  as  to  enable 
Sir  Arthur  to  enjoy  the  office  at  any  time  ;  even  by  a 
new  grant  upon  a  subsequent  vacancy. 

78.  It  was  resolved,  in  a  modern  case,  that  a  con-  Hugginsw. 
tract  with  the  warden  of  the  Fleet  prison,  who  held  wuies"24r.* 
only  for  life,    under   the   Crown,   that   for   a  sum    of 
money  he  should  surrender  the  office  to  the  King",  to 

the  intent  that  he  should  procure  from  the  King  a 
grant  of  the  office  to  the  purchaser,  was  void  by  the 
statute  5  &  6  Edw.  6.,  though  that  office  had  been 
and  might  be  granted  to  a  subject  in  fee  ;  and  that  a 
bond  given  to  secure  the  payment  of  such  consider- 
ation money  could  not  be  enforced  in  a  court  of  law. 

79.  In  another  case  it  was  held,  that  a  bond  given  Layngw.Painc, 

i_  /»     1  /v»  •  1     •         1  /^  o    /»    ovules  571. 

by  any  of  the  officers  mentioned  in  the  statute  5  &  o 
Edw.  6.,  for  securing  all  the  profits  of  an  office  to  the 
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person  appointing*,  was  void  by  that  statute.  So  was  a 
bond  given  by  such  an  officer^  to  surrender  the  office, 
whenever  the  person  appointing  chose. 

80.  An  agreement  by  a  deputy,  to  pay  his  prin- 
cipal half  the  profits  of  the  office,  is  not  within  the 
statute,  because  it  is  not  to  pay  him  a  sum  in  gross, 
but  only  a  part  of  the  profits ;  which  must  be  sued 
for  in  the  principal's  name,  for  they  all  belong  to  him  ; 
though  a  share  is  to  be  allowed  out  of  them  to  the 
deputy  for  his  trouble.  But  where  an  auditor  of 
Wales  appointed  a  deputy  ;  and  it  was  agreed  between 
them  that  the  deputy  should  receive  all  the  fees,  &c, 
and  pay  the  principal  a  certain  sum  of  200Z.  j^er  annum, 
this  was  held  void. 

81.  By  the  fourth  section  of  this  statute  it  is  provided, 
that  it  shall  not  extend  to  any  offices  whereof  any  per- 
son shall  be  seised  of  an  estate  of  inheritance,  nor  to 
any  office  of  parkership,  or  of  the  keeping  of  any  park, 
house,  manor,  garden,  chase,  or  forest.  And  by  the 
seventh  section  it  is  provided,  that  this  act  shall  not  be 
prejudicial  to  the  Chief  Justices  of  the  King's  Bench 
and  Common  Pleas,  or  to  any  of  the  justices  of  assise, 
touching  or  concerning  any  offices  to  be  given  or 
granted  by  them. 

82.  The  offices  of  the  sixty  clerks  in  Chancery  are 
not  within  this  statute,  nor  the  office  of  bailiff  of  a 
hundred;  for  it  is  not  an  office  of  trust,  nor  does  it 
concern  the  administration  of  justice. 

83.  This  statute  does  not  extend  to  commissions  in 
the  army.  And  it  was  formerly  held,  that  the  office  of 
parser  of  a  ship  of  war  was  not  within  it.  But  Lord 
Mansfield  has  said,  that  if  the  Lords  of  the  Admiralty 
were  to  take  money  for  their  warrant  to  appoint  a 
person  to  be  a  purser,  it  would  be  criminal  in  the  cor- 
rupter and  corrupted. 

84.  By  the  statute  49  Geo.  3.  c.  12.  it  is  enacted, 
that  all  tlie  provisions  of  the  stat.  5  &  6  Edw.  6. 
shall  be  extended  to  Scotland  and  Ireland.     And  that 
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when  the  interest  of  any  person  shall  be  forfeited 
under  that  act,  or  this  act,  the  right  of  such  appoint- 
ment shall  immediately  vest  in  and  belong  to  the 
Crown. 

85.  As  the  provisions  of  this  statute  do  not  extend  to  where  equity 
all  the  cases  within  the  mischief  which  it  was  intended  ^^'^  ^^^^^'p^^^- 
to  prevent,  courts  of  equity  have  frequently  interposed  ; 

for  thouo^h  penal  laws  are  not  to  be  extended,  as  to  Treat,  of  Eq. 

^        ^  .  .  B.  1.  c.  4.  §  4. 

penalties  and  punishments,  yet  if  there  be  a  public  mis- 
chief, and  a  court  of  equity  sees  private  contracts  made 
to  elude  laws  enacted  for  the  public  good,  it  will  in- 
terpose. 

86.  A  person  o:ave  a  sum  of  money  to  another  for  Morris «. 

.       ^,.  ^  ..  .^"^  .  Ti   M'Cullock, 

procuring  him  a  commission  in  the  marines.  Lord  Amb.  432. 
Henley  decreed  the  bargain  void ;  and  said —  ''  I  lay 
down  this  rule,  that  if  a  man  sells  his  interest,  to 
procure  a  permanent  office  of  trust  or  service  under 
government,  it  is  a  contract  of  turpitude ;  it  is  acting 
against  the  constitution,  by  which  the  government 
ought  to  be  served  by  fit  and  able  persons,  recom- 
mended by  the  proper  officers  of  the  Crown,  for  their 
abilities,  and  with  purity." 

87.  Lord  Rochfort  being:  ^room  of  the  stole  to  his  Hancington  v, 

-.,    .      ,  1  1         .  1  •     1  n  1.  Du  Chatel, 

Majesty,  and  having  the  right  or  recommending  pages  iBro.R.  124. 
of  the  presence,  treated  with  the  plaintiffs  testator, 
to  recommend  him  upon  a  vacancy,  on  condition  that 
he  should  grant  two  annuities  to  particular  persons. 
An  action  being  brought  on  the  bonds  securing  these 
annuities  by  the  defendant's  testator,  for  the  arrears 
of  the  annuity,  the  plaintiffs  filed  their  bill  for  an 
injunction.  The  defendants  had  demurred,  and  the 
demurrer  had  been  over-ruled.  Upon  a  motion  to 
continue  the  injunction,  upon  the  merits,  the  answer 
being  put  in,  it  was  argued  on  the  part  of  the  plain- 
tiffs, that  the  bonds  were  pro  turpi  causa ;  that  Lord 
Rochfort  having  a  confidence  placed  in  him  by  the 
King,  had  abused  that  confidence  by  selling  his  recom- 
mendation ;  and  that  upon  the  public  policy  of  the  law, 
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such  an  agreement  ought  not  to  stand.  On  the  other 
hand  it  was  argued^  that  it  was  allowed  this  was  not 
office  Avithin  the   statute  of  Edw.  6.  :  that  it  was 


an 


merely  an  office  respecting  the  King's  private^  not  his 
public  character ;  and  if  it  was  turpis  contractus,  that 
might  have  been  pleaded  at  law. 

Lord  Thurlow  expressed  his  doubts  whether  it 
might  not  have  been  brought  upon  the  record  at  law 
by  a  plea^  and  made  a  defence  there  to  the  action  : 
but  thought  that  not  a  sufficient  reason  to  prevent  his 
interposition;  the  courts  of  law  never  having  deter- 
mined that  it  could  be  .so  brought  there  as  a  defence  ; 
admitting  that  it  was  not  within  the  statute  of  Edw. 
6.,  but  treating  it  as  a  matter  of  pubhc  policy,  and 
similar  to  marriage  brocage  bonds  ;  where^,  though  the 
parties  are  private  person s,  the  practice  is  publicly 
detrimental.  He  ordered  the  injunction  to  be  con- 
tinned  till  the  hearing  ;  afterwards,  upon  the  hearing, 
he  ordered  it  to  be  perpetual. 

88.  Offices  may  be  lost  by  forfeiture  ;  by  acceptance 
of  another  office  incompatible  with  that  which  the  per- 
son already  holds  ;  or  by  the  destruction  of  the  prin- 
cipal office  ;  or  the  determination  of  the  thing  to  which 
the  office  was  annexed. 

89.  Offices  of  every  kind  are  not  only  subject  to  for- 
feiture for  treason  or  felony,  like  other  real  property : 
but  it  is  also  a  general  rule,  that  if  a  person  having  an 
office  does  any  thing  contrary  to  the  nature  and  duty  of 
it,  or  refuses  to  perform  the  services  annexed  to  it,  the 
office  is  forfeited  ;  for  in  the  grant  of  every  office,  there 
is  a  condition  implied,  that  the  grantee  shall  execute  it 
faithfully  and  dihgently. 

90.  It  was  said  in  Lord  Shrewsbury's  case,  that 
''^  there  are  three  causes  of  forfeiture  or  seizure  of 
offices  ;  for  matter  of  fact :  as  for  abusing,  not  using, 
or  refusing.     Abusing  or  misusing  ;  as  if  the  marshal 

voluntary  escapes,  it  is   a  for- 
So  if  a  forester  or  park-keeper 
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fell  and  cut  down  wood^  unless  for  necessary  brush,  it 
is  a  forfeiture  of  their  offices  ;  for  destruction  of  vert 
is    destruction  of  venison.     As   to  non-user,  there  is  a 
difference  :  when  the  office   concerns   the  administra- 
tion of  justice,   or  the   commonwealth,  and  the  officer 
ex   officio,   or   of  necessity,    ought   to    attend   without 
any  demand  or  request ;  there   the   non-user  or  non- 
attendance  in  court  is   a  forfeiture.     As  the  office  of 
chamberlain  in   the  Exchequer,  prothonotary,   &c.  in 
the  Common   Pleas,  &c. ;  for  the  attendance  of  these 
and  the  like  officers  is  of  necessity,   for  the  adminis- 
tration of  justice.     So  the  attendance   of  the  Clerk  of 
the   Market  is  of  necessity   for   the   common  wealth  : 
so  of  holding  the  sheriffs  tourn.     But  when  the  officer 
ought   not   to   attend   or   exercise   his    office,    but    on 
demand  or  request  to  be  made  by  him   to  whom  he  is 
officer ;  there,  non-user  or  noji-attendance  is  no  cause 
of  forfeiture,  without  demand  or  request  made.     But 
when  the  office  concerns  any   man's  private  property, 
and  the  officer  ought,   ex  officio,  to  attend  his  office 
without  request ;  there  the  non-user  or  non-attendance 
is  no  cause  of  forfeiture,  unless  the  non-user  or  non- 
attendance   is    cause   of  prejudice   or   damage   to  him 
whose  officer  he  is,  in   something  which  concerns  his 
charge.     As   if  a   parker,    or   custos  parci,    does   not 
attend  one  or   two   days,   and   within   these   days   no 
prejudice  or  damage  happens,  it  is  no  forfeiture  :  but  if, 
by  reason  of  his  absence,   persons   unknown  kill  any 
deer,  it  is  a   forfeiture   of  his   office.     As  to   refusal, 
it  is  to  be  known,  that   in  all  cases  when  an  officer  is 
bound  upon  request  to  exercise  his  office,  if  he   do 
it  upon    request,  it  is  a  forfeiture.     As  if  the  steward 
of  a  manor  is  requested  by  the  lord  to  hold  a  court, 
which  he  does  not,  it  is  a  forfeiture." 

91.  A  filazer  of  the  Court  of  Common   Pleas  was  Vauxr.Jef- 

1   r.  1    fcren,  Dyer 

absent   from   his   office  during  two  years;  and  larmeci  mt, 
it  from  y^ar  to  year,  without  leave  of  the  Court,  for 
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which  he  was  discharged;  and  no  record  of  the  dis- 
charge was  entered  on  the  roll.  Upon  his  bringing 
an  assise^  this  was  held  a  good  discharge. 

92.  If  a  tenant  in  tail  of  an  office  commits  a  for- 
feiture^ it  shall  bind  the  issue  by  force  of  the  condition 
tacite  annexed  by  law  to  such  estate.  But  if  an 
officer  for  Hfe  commits  a  forfeiture,  this  shall  not  affect 
the  person  entitled  to  the  inheritance. 

93.  If  the  deputy  of  an  office  in  fee  does  any  act 
by  which  the  office  is  forfeited^,  the  inheritance  of  the 
office  is  thereby  lost.  But  if  a  person  having  an  office 
of  inheritance^  leases  it  for  life,  and  the  lessee  commits 
a  forfeiture,  this  shall  not  operate  as  a  forfeiture  of 
the  inheritance. 

94.  It  has  been  held  in  some  cases,  that  where 
there  are  two  joint  officers,  the  forfeiture  of  one  is 
a  forfeiture  of  the  other ;  for  both  are  one  and  the 
same  officer,  and  the  office  is  entire.  It  has,  however, 
been  determined,  that  where  an  office  is  granted  to 
two,  and  one  of  them  is  attainted  of  treason,  the  other 
shall  not  forfeit. 

95.  Sir  E.  Nevill,  and  Henry  Nevill  his  son,  were 
keepers  of  Alyngton  Park,  with  a  certain  fee,  during 
their  lives,  and  the  life  of  the  longest  liver  of  them. 
Sir  E.  Nevill  was  attainted  of  treason.  The  question 
was,  whether  the  King  should  have  the  office  by  the 
attainder.  Resolved,  that  being  only  an  office  of  skill 
and  confidence,  the  same  was  not  forfeited  to  the  King  ; 
but  that  the  survivor  should  hold  the  same  during  his 
life. 

96.  Where  an  ecclesiastical  office  is  forfeited,  the 
benefit  of  it  goes  to  the  King,  as  supreme  ordinary. 
And  where  a  principal  officer  is  authorized  to  appoint 
inferior  officers  under  him,  if  such  inferior  officers  com- 
mit a  forfeiture,  the  superior  officer  shall  take  ad- 
vantage  thereof. 

97.  A  person  may  lose  an  office  by  the  acceptance  of 


Title  XX\.  Offices.   §98—102.  -        135 

another  office,  incompatible  wkh  that  which  he  already 
holds.  And  all  offices  are  incompatible  and  incon- 
sistent where  they  interfere  with  each  other,  for  that 
circumstance  creates  a  presumption  that  they  cannot  be 
both  executed  with  due  impartiality. 

98.  Thus  where  a  forester  by  patent  for  life,  having  4  inst.  sio. 
been  made  justice  in  eyre  of  the  same  forest,  hac  vice, 

the  forestership  was  held  to  become  void;  for  these 
offices  were  incompatible,  because  the  forester  was 
under  the  correction  of  the  justice  in  eyre,  and  he  could 
not  correct  himself. 

99.  Upon   a  mandamus  to  restore  a  person  to  the  Rexv.Perg^m, 

rr  /-  11.  ,       1        ;  1  ,    Sid.  305.    Mil- 

othce  ot  town  clerk,  it  was  returned,  that  he  was  elected  wardv.xhatch- 
mayor,  and  sworn,  therefore  they  chose  another  town  sl 
clerk.     The    court  was   strongly  of  opinion  that  the 
offices   were    incompatible,   because    of    the   subordi- 
nation. 

100.  An  incidental  office  may  be  lost  by  the  destruc-  Bythcdcsti-uc- 
tion  of  the  principal  office,  or  the  determination  of  the  principal. 
thing"  to  which  the  office  was  annexed. 

101.  King  James,  by  his  letters  patent  under  the  HowRrd's  case, 
great  seal,  granted  qfficium  custodis  of  a  park  to  Sir 
Charles  Howard,  habendum  to  him  for  life.  All  the 
justices  aud  barons  agreed,  that  the  park  being  dis- 
solved, the  office  was  determined  ;  for  the  office  being 
only  an  accessary,  tnust  follow  the  fate  of  the  principal. 
It  was  also  said,  that  if  a  person  grants  the  office  of 
steward  of  a  manor,  with  all  profits  of  courts,  &c.  and 
the  manor  is  afterwards  destroyed,  the  office  of  steward, 
together  with  the  casual  profits  annexed  to  it,  is  deter- 
mined. 

102.  In  the  above  case,  an  annual  fee  of  40/.  had 
been  given  to  the  parker,  issuing  out  of  the  King's 
manors  in  the  county  of  Surrey ;  and  a  question  arose, 
whether  that  was  determined  by  the  destruction  of 
the  park.  Walter,  Ch.  B.  held  that  it  was  :  but  all 
the    other  justices    and    barons    dissented    from   him. 


Cro.  Car.  51). 
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because  the  annual  fee  was  granted  by  a  distinct 
clause^  and  not  out  of  the  park;  and  although  the 
office  was  determined^  yet  because  it  was  not  by  the 
act  or  default  of  the  grantee  himself,  but  by  the  act  of 
the  grantor  only^  they  conceived  the  grantee  should 
enjoy  the  annuity. 
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ON 

I. 

The  dignities  or  titles  of  honour  which  now  exist  in  feudal  Digin- 
England  derive  their  origin  from  the  feudal  institutions^ 
and  were  first  introduced  here  by  the  Normans.     All  the 
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feudal  writers  agree  that  where  a  tract  of  land  was 
granted  by  a  sovereign  prince  to  one  of  his  followers, 
to  be  held  immediately  of  himself  by  military  or  other 
honourable  services,  with  a  jurisdiction,  it  was  called  a 
feudum  nohile,  and  cooferred  nobility  on  the  person  to 
whom  it  was  granted.  Where  a  title  of  honour  was 
annexed  to  di  feudum  nohile,  it  was  called  2i  feudum  dig- 
nitatis. And  all  feudal  sovereigns  claimed  and  exer- 
cised the  right  of  erecting  a  particular  tract  of  land  into 
Q.  feudum  dignitatis,  by  annexing  to  it  a  dignity  or  title 
of  honour. 

2.  Thus  it  is  said  in  the  Liber  Feudorum — Qui  a  prin- 
cipe  de  ducatu  aliquo  investitus  est,  dux  solito  more  va- 
catur. Qui  vero  de  marchid,  marchio  dicitur.  Qui  vero 
de  aliquo  comitatu  investitus  est  comes  appellatur.  From 
which  it  appears  that  feudal  dignities  were  those  of  duke, 
marquis,  and  earl ;  and  were  not  mere  personal  distinc- 
tions, but  annexed  to  lands. 

3.  In  Normandy  the  dignities  of  earl  and  baron  were 
well  known  at  the  time  of  the  Conquest;  and  were 
strictly  feudal,  being  annexed  to  lands.  Thus  we  read 
in  the  Grand  Coustumier  of  Normandy,  c.  S4.  Unde 
notandum  est  quod  qucedam  suntfeuda  capitalia,  quce- 
dam  subposita.  Capitalia  sunt  quce  in  capite  tenentur, 
ut  comitatus,  haronice,  etfeuda  loricce.  And  it  appears 
from  the  53d  chapter  of  the  same  book,  that  the  nobi- 
lity of  Normandy  had  a  jurisdiction  over  their  vassals. 
Milites  autem  et  libere  tenentes  qui  habent  comitatus 
vel  baronias,  vel  dignitates  alias  feodales,  vel  feoda 
loricce  J  vel  francas  sergenterias,  vel  alia  franca  feoda 
ac  libera,  habeant  curias  suas  de  suis  residentibus, 
in  simplicibus  querelis,  levibus  et  grossis  mobilium  et 
haereditatum,  et  de  latrocinio,  licet  per  duellum  habeant 
terminari. 

4.  There  was  a  species  of  fief  noble  in  Nor- 
mandy called  an  honour,  to  which  a  dignity  was 
always    annexed;    and    in  Duchesne's    Collection  of 
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Norman  Historians  there  is  a  list  of  the  great  fiefs 
in  Normandy^  in  which  mention  is  made  of  several 
honours. 

5.  Upon  the  establishment  of  the  Normans  in  Eng-  English NoW- 
land,  the  Conqueror  conferred  the  estates  of  such  of  ^^^y* 

the  Saxon  thanes,  as  had  fallen  in  the  battle  of  Hast- 
ings, on  his  principal  followers  as  strict  feuds  ;  to  be  Dissert,  c  2. 

'  held  immediately  of  himself,  by  fealty,  homage,  and 
military  or  other  honourable  services.       These  were 

feuda  nohilia ;  the  persons  to  whom  they  were  given 
became  by  such  grants  English  nobles  ;  and  when  about 
the  20th  year  of  William's  reign,  the  tenure  of  all  the 
lands  in  England  was  declared  to  be  feudal,  those  who 
held  immediately  of  the  Crown  by  military  or  other 
honourable  services,  constituted  the  nobihty,  or  first 
class  of  persons  in  the  kingdom. 

6.  At  this  period  the  feudal  law  was  fully  established  ^^J' pSS? 
in  all  the  kingdoms  of  Europe.     William  held  the  duchy  "^eat. 

of  Normandy  of  the  Crown  of  France  as  a  strict  feud ; 
and  the  only  ideas  of  government  which  he  or  his 
followers  could  entertain  must  have  been  purely  feudal. 
Now  it  was  an  universal  principle  of  that  polity,  that 
the  lord  should  hold  a  court  for  the  administration  of  ^^^j?'H^;^ 

tit.  2.  §  10. 

justice,  and  the  government  of  the  seigniory,  which 
was  composed  of  himself  and  his  vassals,  who  were 
bound  by  their  tenure  to  attend,  and  assist  him  with 
their  advice. 

7.  In  conformity  to  this  principle  we  find  that  the  Madox,^Excii. 
first  monarchs  of  the  Norman  line  held  a  great  court  in 

their  palaces  at  Christmas,  Easter,  and  Whitsuntide ; 
which  was  attended  by  all  their  immediate  vassals,  and 
was  called  Curia  Regis.  These  were  so  regular,  as  to 
be  called  by  the  old  historians  curia  de  more,  or  curia 
regis  de  more  coadunata,  for  which  no  summons  was 
necessary:  if  the  King  wanted  to  consult  his  barons  at 
any  other  time,  he  used  to  send  them  a  summons  to 
attend  him  on  a  particular  day.  These  latter  councils 
are  called  by  Eadmcrus  conventus  principiu/i  ex  prce- 
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cepto  Regis  ;  to  distinguish  them  from  the  former  regu- 
lar meeting's^  at  the  three  great  festivals. 
Robertson's  8.  The  power  of  feudal  sovereigns  over  their  vassals 

5.'voi7l 43.  "   was  extremely    limited;  they  had  no  right  to  demand 
^^^'  any  services  or  duties  but  those  w^hich  were  expressly 

reserved  upon  the  investiture  of  the  feud :  therefore  as 
to  all  things  extra-feudal^  the  particular  consent  of  the 
vassals  was  necessary.  Hence  arose  the  practice  of  sum- 
moning them  to  the  lord's  courts  to  procure  their  con- 
sent to  such  new  measures  as  the  sovereign  might  wish 
to  adopt:  but  particularly  to  obtain  their  concurrence 
to  any  new  tax  or  imposition  ;  which  gave  rise  to  those 
general  assemblies  that  upon  the  continent  were  called 
states-general^  and  in  England  parliaments. 

9.  The  curia  Regis  was  therefore  the  original  of  our 
parliaments;  though  in  process  of  time  the  general 
meetings  of  all  the  barons^  when  called  together  by  a 
summons  from  the  king,  acquired  the  names  of  magnum 
consilium  and  commune  consilium  regni ;  and  the  appella- 
tion of  curia  Regis  was  only  applied  to  that  constant  and 
permanent  court,  which  was  held  in  the  King's  palace 
for  the  administration  of  justice^  and  the  management 
of  the  King's  revenue. 
Craig,  Lib.  2.  10.  The  duty  of  attending  the  curia  Regis  conferred 
a  species  of  di^^nitv  on  those  who  were  bound  to  it,  by 

Spelm.  Gloss.  ...      ,  ,  -i  ,  ,.     . 

voce  Pares,  which  they  camc  to  be  considered  as  a  distmct  and  su- 
perior class  of  persons.  They  were  called  peers  from 
the  word  pares,  which  in  the  feudal  law  denoted  persons 
holding  of  the  same  lord,  under  the  same  tenure,  laws, 
and  customs,  and  with  equal  powers ;  for  in  that  system, 
the  tenants  of  every  lord  who  met  together  in  his  court, 
to  determine  the  disputes  arising  within  his  seigniory, 
were  called  pares  curice. 

11.  In  conformity  to  those  feudal  principles  which 
have  been  stated  in  the  preceding  Sections,  we  find  that 
during  the  reign  of  Wilham  I.  and  that  of  his  sons,  artd 
even  down  to  the  end  of  the  time  of  King  Henry  III., 
every  person  who  held  his  lands  immediately  of  th^ 


Title  XXVI.  Dignities.  Ch.  I.  §  12—15.  141 

Crown,  as  an  earldom  or  barony,  or  by  the  service  of 
one  or  more  knights,  was  a  member  of  the  magnum 
consilium  or  parliament. 

12.  Mr.  Selden  has  produced  such  proofs  of  this  fact.  Tit.  of  Hon. 

*      .    .  ^  p.  2.  c.  5.  §  20. 

during  the  reigns  of  William  Rufus  and  Henry  I.,  as 
might  be  expected  from  the  paucity  of  materials  relat- 
ing to  that  period.  As  to  the  reign  of  King  Henry 
II.  he  says, — ''  To  the  parliament  of  Northampton 
also,  or  the  magnum  consilium,  as  Roger  of  Hoveden 
and  others  call  it,  held  in  October,  11th  year  of  Henry 
11.  or  1165,  all  that  were  tenants  in  chief  were  sum- 
moned. Castro  Northamptonice,  (saith  an  ancient 
writer  of  the  Hfe  of  Thomas  Becket,  archbishop  of  Can- 
terbury, speaking  of  the  King)  solenne  statuens  cele- 
brave  consilium^  omnes  qui  de  Rege  tenebant  in  capite, 
inandari  fecit." 

13.  In  the  reign  of  King  John,  we  have  the  unan- 
swerable evidence  of  Magna  Charta  to  this  fact ;  for  in 
that  celebrated  statute,  there  is  an  express  stipulation  to 
summon  to  the  commune  consilium  regni,  not  only  all 
the  earls  and  barons,  but  also  all  the  King's  tenants  in 
capite.     Omnes  illos  qui  de  nobis  tenent  in  capite.  c.  u. 

14.  The  persons  who  held  their  lands  immediately  of 
the  Conqueror  are  all  enumerated  in  Domesday,  and  in 
the  appendix  to  Doctor  Brady's  Introduction  to  the  His- 
tory of  England  :  they  do  not  exceed  seven  hundred, 
several  of  whom  held  in  socage.  These  possessed  all  ^  i"^'- 1^^- 
the  lands  in  the  kingdom,  except  what  belonged  to  the 
church,  and  to  tlie  Crown. 

15.  In  the  reign  of  King  John  an  alteration  of  great  Baronestna- 
importance  took  place  in  the  rights  of  the  barons  and  >'"'"^' "*"**""*'*• 
tenants  in  capite ;  for  only  the  principal  barons,  or  ba- 

rones  majores,  were  summoned  to  attend  parliament 
by  particular  writs  from  the  King ;  and  the  rest,  who 
acquired  the  appellation  of  baronesminores,  were  called 
by  one  general  summons,  from  the  sheriffs  of  their  re- 
spective counties. 

This  practice  was  recognized  and  legally  established 
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by  the  Magna  Charta  of  King  John,  c.  14.,  by  which 
it  was  declared,  that  parliaments  should  in  future  be 
summoned  in  that  manner. — Et  ad  habendum  commune 
consilium  regni  de  auxilio  assidendo,  aliter  quam  in 
tribus  casibus  prcedictis,  vel  de  scutagio  assidendo,  sum- 
moneri  faciemus  archiepiscopos,  episcopos,  abbates,  co- 
mites  J  et  majores  barones,  sigillatim  per  literas  nostras, 
et  prceterea  faciemus  summoneri  in  generali  per  vice- 
comites  nostros  omnes    illos   qui    de   nobis   tenent  in 
capite,  ^c. 
/rfemc.  5.§2i.       16.  Scldcn    supposcs   that,   in   consequence  of  the 
quarrels  between   King  John  and  the  barons,  several 
baronies  had  escheated  to  the  Crown,  either  by  at- 
tainder or  otherwise;   which  were  partly  granted  to 
others,  and  partly  retained  as  rewards  for  those  who 
should  come  over  to  the  King.     That  several  barons 
were  also  so  decayed  in  their  estates  as  not  to  be  able 
to  support  their  rank :  and  the  ancient  barons  or  ba- 
rones  majores,  who  retained  their  possessions,  foresee- 
ing that  their  dignity  might  be  diminished,  if  the  new 
tenants  in  chief,  or  grantees  of  the  escheated  baronies, 
and  the  decayed  barons,  should  remain  equal  to  them  ; 
procured  a  law  in  some  of  the  parliaments  preceding 
the  Great  Charter,  by  which  they  only  in  future  should 
be  styled  barons ;  and  the  rest  tenants  in  chief  only,  or 
knights :  but  because  their  ancient  name  could  not  be 
wholly  taken  from  them,  therefore  the  addition  of  ma- 
jores was   given   to  the  ancient  and    more  powerful 
barons,  and  that  of  minores  to  the  others. 
Necewity  of  a        17.  Prom  this  period  the  right  of  sitting  in  parliament 
moD8.  appears  to  have  been  confined  to  those  persons  who 

were  possessed  of  entire  baronies.  But  in  the  reign  of 
King  Henry  III.  a  still  greater  alteration  took  place  in 
the  rights  of  the  barons :  for  whereas  every  tenant  in 
capite  was,  before  that  period,  ipso  facto,  a  parliamen- 
tary baron,  and  entitled  to  be  summoned,  either  by  the 
King's  writ,  or  by  the  sheriff;  yet  about  that  time  some 
new  law  is  said  to  have  been  made,  by  which  it  was 
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established  that  no  person,  thou<;^h  possessed  of  a 
barony,  should  come  to  parliament,  without  being*  ex- 
pressly summoned  by  the  King's  writ. 

18.  This  fact  was  first  mentioned  by  Camden,  who  Britannia, 
cites  an  ancient  writer,   without  naming  him,  as  his  ^"'^^'^* 
authority.       llle  enhn,    (Hen.    HI.)   ex   satis   antiquo 
scriptore  loquor,  post  magnas  perturbationes  et  enormes 
vexationes  inter  ipsum  Re  gem  ^  Simonem  De  Monte- 

forti,  et  alios  harones,  motas  et  susceptas,  statuit  et 
ordinavit,  quod  omnes  illi  comites  et  harones  regni  An- 
glice,  quihus  ipse  Rex-dignatus  est  brevia  summonitionis 
dirigere,  venirent  ad  parliamentum,  et  non  alii;  nisi 
forte  dominus  Rex  alia,  vel  similia  brevia,  eis  dirigere 
voluisset. 

19.  Selden  appears  to   have  given  but  little  credit  /rf.  c.  5.§2i. 
to   this  narration ;  and  says  he  never  could  discover 

who  this  ancient  writer,  cited  by  Camden,  was ;  but 
thought  that  not  long  after  the  Great  Charter  of  King; 
John,  some  law  was  made  that  induced  the  utter  exclu- 
sion of  all  tenants  in  chief  from  parliament,  beside  the 
ancient  and  greater  barons,  and  such  others  as  the  King 
should  in  like  manner  summon. 

20.  With  respect  to  the  different  orders,  and  names  Names  of  di  - 
of  dignities,  the  most  ancient  are  those  of  baron  and  ^i'ie»- 
earl.     Spelman  says,   the  word   baro  was  introduced 

here  by  the  Normans.     It  was  originally  synonimous 
with  homo  :  and  a  very  learned  French  antiquary  was  Baiuse  Capit. 
of  opinion,  that  all  those  persons  to  whom  feuds  were  ^'  ^'  ^^^' 
granted  by  Kings  and  sovereign  princes,  were  called 
b  arones  et  homines  Regis,  sive  qui  hominium  Regi  de- 
tent.    Selden  says,  that  in  the  extracts  out  of  the  In-  j^.^u. 
quisitions  taken  in  the  time  of  King  John,  the  phrases 
of  tenentes  per  baroniam  et  servitia  militaria,  and  mi- 
lites  et  barones  tenentes  in  capite  de  Rege,  are  used  for 
the  same  persons.     In  another  place  he  observes  that  /rf.§20. 
tenere  de  Rege  in  capite,  habere  possessiones  sicut  baro- 
niam, and  to  be  a  baron,  with  a  right  to  sit  with  the 
rest  of  the  barons,  in  councils^  or  courts  of  judgment. 
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according  to  the  laws  of  that  time,  were  synonimous. 

Gloss,  voce  Ba-  And  Spelman  says,  jEvo  Henrici  secundi  qucevis  tenura 
in  capite  hahehatur  pro  tenura  per  haronium. 

2  Inst.  6.  21.  Lord  Coke  has  observed,  that  in  ancient  records, 

the  barons  included  the  whole  nobility  of  England; 
because  regularly  all  noblemen  were  barons,  though 
they  had  a  higher  dignity :  and  the  great  council  of  the 
nobility  were  all  comprehended  under  the  name  of  the 
council  De  Baronage, 

22.  In  consequence  of  the  practice  of  subinfeuda- 
tion, the  great  lords  called  their  immediate  vassals 
barons;  particularly  those  who  were  earls  palatine. 
Thus  the  earls  of  Chester  had  their  barons ;  the  city  of 
London  and  the  cinque  ports  had  also  their  barons :  the 
parliamentary  barons  were  therefore  called  harones  Re- 
gis, or  harones  regni  ;  in  order  to  distinguish  them  from 
those  inferior  barons. 

Seid./rf.  §7.  23.  The  next  name  of  dignity  is  comes,  earl,  which 
was  also  introduced  here  by  the  Normans.  An  idea 
formerly  prevailed  that  the  appellation  comes  arose  from 
the  circumstance  of  the  earl's  being  comes  et  sociusjisco 
in  percipiendis  ;  because  generally  the  earl  had  a  third 
part  of  the  profits  arising  from  the  pleas  of  the  county : 
but  Selden  dissents  from  this  opinion. 

24.  The  next  name  of  dignity,  in  point  of  antiquity, 
and  the  first  in  rank,  is  that  of  c?mx,  duke;  which  oiigi- 
nally  signified  the  commander  of  an  army,  not  only 
among  the  Romans,  but  also  during  the  middle  ages. 

25.  The  first  creation  of  this  title,  as  distinct  from 
that  of  earl,  for  in  elder  times,  Selden  says,  they  were 
synonimous,  was  in  the  eleventh  year  of  King  Edw.  III. 
when  that  monarch  created  his  eldest  son,  the  Black 
Prince,  being  then  earl  of  Chester,  into  the  title  of  the 
duke  of  Cornwall^ifAi  \% 

seid./rf.  §30.  26.  As  dux  and  duke  was  used  in  the  description  of 
earls,  many  ages  before  it  became  a  distinct  dignity  of 
itself;  so  also  that  of  marchio,  or  marquis,  was  same- 
times  used  both  for  earls  and  barons ;  but  especiaUy.  for 
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those  who  were  lords  marchers,  or  governors  of  frontier 
provinces  ;  from  whence  the  word  originated. 

27.  The  title  of  marquis,  as  distinct  from  other 
titles  of  honour,  was  unknown  in  England  until  the 
beginning  of  the  reign  of  King  Richard  II.,  who 
created  Robert  De  Vere,  then  earl  of  Oxford,  marquis 
of  Dublin. 

28.  The  most  modern  title  is  that  of  viscount,  which 
in  point  of  rank  is  between  that  of  earl  and  of  baron. 
It  was  first  introduced  into  England  by  King  Henry  VI. ^ 
who  created  John  lord  Beaumont  viscount  Beaumont, 
by  letters  patent. 

29.  With  respect  to  the  various  modes  by  which  dig-  ^^^'^^^^^  ^^ 
nities  may  be  created,  it  has  been  shewn  that  all  digni- 
ties were  originally  annexed  to  the  possession  of  certain 

castles  and  estates  in  land,  and  must  have  been  created 
by  a  grant  of  those  castles  and  estates.  But  as  all  the 
ancient  grants  of  lands  are  lost,  there  exists  no  instance 
of  the  Crown's  erecting  an  estate  into  a  barony  or  earl-  2  inst.  9. 
dom,  though  lord  Coke  admits  that  such  was  the  an- 
cient practice. 

30.  There  is  great  reason  to  believe,  that  for  the 
first  two  centuries  after  the  Conquest,  every  lord  of  a 

manor  who  held  of  the  King  in  capite  was  deemed  a  Dissert,  c.  3. 
baron,  and  his  manor  a  barony.  When  the  great 
lords  had  created  inferior  manors  to  be  held  of  them- 
selves, it  is  probable  that  those  only  who  possessed 
what  Bracton  calls  maneria  capitalia  were  called  ba- 
rones  majores,  and  retained  the  dignity  of  barons  ; 
while  those  who  had  only  a  manerium  non  capitate 
were  called  barones  minores.  And  the  Crown  having 
ceased  to  summon  them  to  Parliament  in  the  reign  of 
King  John,  or  that  of  his  son,  they  lost  the  dignity, 
together  with  the  appellation  of  barons,  and  became 
mere  lords  of  manors. 

31.  Every  barony  had  a  principal  mansion  or  castle 

upon  it,   which   was   called  the  caput  baronice  ;  it  was  Tit.  g.c.  3. 
so  appropriated  to  the  person  entitled  to  the  barony, 

VOL.    III.  li 
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2  Inst.  16. 
Dissert,  c.  3. 


Gloss,  voce 
Baro. 


2  Inst.  7. 


1  Inst.  222  a 

2  Rep.  80  a. 

6 73  a. 

Collins  109. 
132.  184. 
In/rUf  38. 


Lib.  9.C.  4. 

Bract.  84  a. 
2  Inst.  7. 


Voce  Honor. 
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that  a  widow  was  not  dowable  of  it.  And  where  a 
barony  descended  to  daughters^  the  caput  haronice  was 
allotted  to  the  eldest. 

32.  It  has  been  stated  that  every  lord  of  a  manor 
had  a  jurisdiction  over  his  tenants.  In  the  greater 
manors,  this  was  in  criminal  as  well  as  in  civil  cases. 
And  Spelman  thought  that  a  criminal  jurisdiction  was 
the  circumstance  which  constituted  a  barony ;  for  a 
civil  jurisdiction  was  incident  to  every  manor. 

33.  It  was  essential  to  a  barony  that  it  should  be 
held  of  the  Crown  in  capite.  And  it  is  said  in  a  tract, 
intituled,  ''  An  inquiry  into  the  manner  of  creating 
Peers/'  supposed  to  have  been  written  in  1 719,  by 
Mr.  West,  afterwards  Lord  Chancellor  of  Ireland, 
''  that  although  every  barony  was  a  tenure  in  capite, 
yet  every  tenure  in  capite  was  not  a  barony.  That 
since  the  term  tenant  in  capite  was  equally  applicable 
to  all  services,  v/hat  distinguished  a  baron  from  all 
other  tenants  in  capite  must  have  been  the  reservation 
of  some  particular  services,  which  were  implied  in  the 
words  tenere  per  haroniam."  There  are  some  autho- 
rities in  our  books,  to  shew  that  all  the  ancient  ba- 
ronies were  held  by  grand  serjeanty ;  and  that  the 
particular  and  honorary  service  due  for  a  barony  was 
attendance  in  Parliament,  when  summoned. 

34.  In  Glanville's  time,  the  rehef  of  a  knight's  fee 
was  1 00s.:  but  that  of  a  baron  was  uncertain.  It  was 
afterwards  declared  by  the  Magna  Charta  of  King 
John,  c.  2.,  that  the  ancient  relief  of  a  baron,  de  ha^ 
ronid  Integra,   was  one-hundred  marks. 

35.  A  barony,  was  sometimes  called  an  honour  as 
appears  from  the  following  passage  in  Spelman's  Glos- 
sary.— Honor  ah  Anglo  Normannis  dictum  videtur 
uniuscujusque  majoris  haronis  feodale  patrimonium, 
seu  haronia.  Uti  manerium  plurimis  gaudet  (interdum 
feodis  sed  plerumquej  tenementis  consuetudinibus  ser- 
vitiis,  8s c.  Ita  honor  plurima  complectitur  maneria, 
plurimafeoda  militaria,  plurima  regalia,  ^c,     Dictus 
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etiam  hie  olim  est  henejicium  seu  feodum  regale,  ten- 
iusque  semper  a  Rege  in  capite.  The  proprietors  of 
these  baronial  estates^  or  land  baronies^,  were  all  en- 
titled to  sit  in  parliament  till  the  reign  of  Henry  III., 
who  made  a  law,  which  has  been  already  stated,  that 
no  person  should  attend  parliament  without  a  writ  of 
gummons.  And  though  it  has  been  shewn  that  this 
law  did  not  apply  to  the  great  barons,  yet  probably 
the  Crown  frequently  availed  itself  thereof,  by  omit- 
ting to  summon  some  of  the  lesser  barons,  or  those 
who  acquired  estates  held  per  baroniam;  for  some 
passages  in  our  ancient  records  evince,  that  after  the 
reign  of  Hen.  III.  all  tenants  ^^^r  baroniam  were  not 
peers  of  parliament. 

36.  It  is  stated  in  Matthew  Paris,  anno  1070,  that 
soon  after  the  Conquest,  the  lands  of  the  bishops  and 
great  abbots,  which  had  been  held  before  in  frank- 
almoigne,  were  declared  to  be  baronies ;  by  which 
the  bishops  and  abbots  were  bound  to  attend  the 
Curia  Regis.  It  is,  however,  probable  that  they  did 
not  willingly  acquiesce  in  this  alteration  ;  for  when 
the  immunities  of  the  church  were  so  much  restrained 

at  Clarendon,   it  was  expressly  enacted,  that  all  eccle-  Seid.  id.  §  20. 
siastics  who  held  their  lands  of  the  King,  should  there- 
after hold  per  baroniamj  and  attend  the  curia  Regis. 
Archiepisconi,    episcopi.   et   universce   personce   qui  de  Speim.  ConcU. 

n  ;  1     •  •/         7     7.         /  •  J      llnst.706. 

Rege  tenent  in  capite,  liabeant  possessiones  suas  de  «.  297  a. 
Rege  sicut  baroniam:  et  inde  respondeant  justiciariis^^"^^^'^^' 
et  ministris  Regis  ;  et  sequantur  ttfaciant  omnes  con- 
suetudines  regias  ;  et  sicut  cceteri  barones,  debeant 
interesse  judiciis  curice  Regis  cum  baronibus  ;  quous- 
que  perveniatur  ad  diminutionem  membrorum,  vel  ad 
mortem. 

37.  Lord  Coke  observes,    that  unless   an   ecclesias- 4  inst.44. 
tical  person  held  per  baroniam,  the  King  had  no  right 

to  summon  him  to  padiament ;  consequently  he  was 
not  bound  to  obey  such  summons  :  because  quoad  se- 
cularia,  he  is  mortuus  in  lege,   therefore  not  capable 

l2 
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to  have  voice  in  parliament,  unless  he  held  per  ha-  • 
roniam.  And  though  such  a  prelate  reg-ular  had  been 
often  called  by  writ,  and  had,  de  facto,  had  voice  and 
place  in  parliament,  yet  if  in  rei  veritate  he  held  not 
per  barGniam,  he  ought  to  be  discharged  of  that  ser- 
vice, and  to  sit  in  parliament  no  more. 
seid.  M  §  ^4.  38,  The  abbot  of  St.  James,  near  Northiampton, 
was  summoned  to  parliament  by  King*  Edw.  II.  :  but, 
upon  shewing  that  he  did  not  hold  of  the  Crown /)er 
haroniam,  he  was  excused.  In  the  next  reign,  the 
abbot  of  Leicester  obtained  letters  patent,  reciting- 
that  he  did  not  hold  any  lands  per  baroniam,  per  quod 
ad  parUamenta  seu  conslUa  nostra  venire  teneatur, 
and  declaring  that  he  and  his  successors  should  be  for 
ever  exonerated  from  coming  to  parliament.  From 
which  it  may  be  inferred,  that  the  particular  service 
due  for  a  tenure  per  baroniam  was  attendance  on 
parliament  when  summoned. 

39.  The  dignity  of  earl  was  originally  annexed  to 
the  possession,  either  of  an  entire  county,  with  jura 
7'egalia;  in  which  case  the  county  became  palatine, 
and  the  earl   thereof  had  royal  jurisdiction,  both  civil 

4  Inst.  204.  ^j^ J  criminal,  and  royal  seigniory  ;  as  in  the  case  of 
the  earldom  of  Chester  :  or  where  the  King  created  a 
.  person  earl  of  a  county  with  the  third  part  of  the  pro- 
fits of  the  pleas  of  such  county  court;  or  where  the 
King  granted  a  considerable  tract  of  land  to  a  person, 
to  hold  per  servitium  unius  comitatus  :  in  all  which 
cases  the  earldom  was  held  by  tenure. 

40.  An  earldom,  like  a  barony,  was  a  feudal  lord- 
ship, consisting  of  demesnes  and   services,  held  of  the 

Seid. ///.  §  10.  Crown  m  capite,  with  a  civil  and  criminal  jurisdiction  ; 
and  it  is  declared  by  Magna  Charta,  c.  2.  that  the  an- 
cient relief  of  an  earl,  de  comitatu  integro,  was  a 
hundred  pounds. 

41.  The  possessions  of  an  earl  were  frequently  called 
honours,  as  well  as  those  of  barons.  When  they  came 
ill  to  the  hands  of  the  King  by  forfeiture  or  escheat. 
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they   were  distinguished  fi-om  the  ancient  possessions  Mad.  Exch. 
of  the  Crown^  bv  the  name  of  honores  comitum.     So  ^'/'"^'  ' 

'       '^  ^2  Inst.  ' . 

where  a  new  earl  was  created  of  such  a  forfeited  or  seki.  id.  §  i«. 
escheated  earldom,  the  possessions  were  usually  granted 
to  him  by  the  name  of  honor  comitatus  ;  andiuvthe 
charters  of  creation  of  earls,  a  clause  was  frequently 
inserted,  enabling-  them  to  hold  all,  or  a  part  of  their 
estates,  and  also  their  future  acquisitions,  sub  comitati 
honore ;  by  which  those  lands  became  parcel  of  their 
earldoms. 

42.  The  dignity  of  duke  was  also  originally  annexed 
to  the  possession  of  lands  ;  for  when  King  Edw.  1. 
created  the  Black  Prince   Duke  of  Cornwall,  he  gave 

him  a  charter,  by  which  he  granted  to  him  the  name  Sehi. /</.  §  29. 
and  honour  of  Duke  of  Cornwall,   the  office  of  sheriff 
of  Cornwall,  together  with  several  manors  and  fran- 
chises in  Cornwall,  and   in   other  places,    which    are 
erected  into  a  duchy. 

43.  Dignities  by  tenure  are  saved  by  the  stat.  12 
Ch.  2.  c.  24.  s.  11.  whereby  it  is  declared,  that  nothing 
in  that  act  ^'  shall  infringe  or  hurt  any  title  of  honour, 
feudal  or  other,  by  which  any  person  had  or  might 
•have  a  right  to  sit  in  the  Lord's  House  of  Parliament, 
as  to  his  or  their  title  of  honour,  or  sitting  in  parlia- 
ment, and  the  privileges  belonging  to  them   as  peers.'* 

44.  Dignities  appear  in  some  cases  to  have  been  ex-  Have  snme- 
pressly  annexed  to  the  possession  of  particular  castles,  wlthVasUes, 

.manors,  &c.,  and  to  have  followed  the  descent  of  those  ™'^"^^^»^<^- 
castles  and  manors,  &c.  and  to  have  gone  to  an  heir 
male,  when  entitled  to  those  castles,  manors,  &c.  under 
an  entail,  in  preference  to  the  heir  general. 

45.  The  dignity  of  baron  was  formerly  annexed  to 
the  possession  of  the  manor  of  Kingston  Lisle,  in  Berk- 
shire, as  appears  by  a  patent  under  the  great  seaJ, 
and  with  the  authority  of  Parliament,  in  22  Hen.  6. 
expressly  declaring  that  the  possessors  of  that  manor 
had  been,  by  reason  of  that  possession,  barons  and 
lords  of  liisle ;  and  by  that  name  had  place  and  seat 
in  Pailiamcnt  from  time  immemorial ;  and  confirming 
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that  right  to  John  Talbot,  the  person  who  then  pos- 
sessed it,  his  heirs  and  assigns  for  ever,  being  lords  of 

iinst. 27ff.  the  said  manor;  by  which.  Lord  Coke  says,  he  had  a 
fee  simple,  qualified  in  the  dignity,  determinable  by 
the  alienation  of  the  manor.  By  another  patent,  15 
Edw.  4.,  reciting  as  in  the  former,  and  that  Edward 
Grey  was  seised  in  right  of  his  wife  Elizabeth  of  the 
said  manor,  that  prince  grants  to  the  said  Edward  Grey 
the  title  and  dignity  of  Baron  Lisle,  to  hold  to  him  and 
his  heirs,  by  the  said  Elizabeth. 

\lfi  361*  ^^'  Upon  the  death  of  Thomas  Lord  Berkeley  in 

5  Hen.  5.  it  was  found  by  inquisition,  that  the  castle 
and  manor  of  Berkeley  were  entailed  by  the  grand- 
father of  the  deceased,  by  a  fine  levied  in  23  Edw.  3., 
on  himself  and  the  heirs  male  of  his  body ;  and  as  the 
deceased  left  only  a  daughter,  they  descended  on  James 
de  Berkeley,  as  cousin  and  next  heir  male  to  the 
deceased.  Dugdale  observes,  that  this  James,  by 
virtue  of  the  said  entail,  enjoyed  the  castle  and  barony 
of  Berkeley  ;  and  was  summoned  to  parliament  in 
9  Hen.  5.  and  to  all  the  parliaments  that  were  held  in 
the  time  of  King  Henry  VI. 

47.  William  Lord  Berkeley  having  no  children,  by 

/rf.363.  an  indenture  in  3  Hen.  7.   covenanted  to  assure  the 

castle  and  manor  of  Berkeley,  for  want  of  issue  of 
his  own  body,  unto  King  Henry  7.  and  the  heirs  male 
of  his  body,  and  for  default  of  such  issue,  to  his  own 
right  heirs  ;  and  settled  the  same  accordingly.  In  con- 
sideration of  this,  he  obtained  the  office  of  earl  marshal, 
and  the  dignity  of  a  marquis,  to  himself  and  the  heirs 
male  of  his  body.  This  William  Lord  and  Marquis 
of  Berkeley  dying  without  issue,  and  the  castle  and 
manor  of  Berkeley  having  thereby  vested  in  the  Crown, 
Maurice  de  Berkeley,  the  brother  and  heir  of  William, 
never  had  or  enjoyed  the  barony  of  Berkeley  :  but 
having  recovered  several  other  estates  belonging  to 
the  family,  he  died  in  22  Hen.  7.  leaving  issue  Maurice 
his  eldest  son,  who  was  summoned  to  parliament  in 
14  Hen.  8.     But  he  had  not  the  place  of  his  ancestors. 
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in  regard  that  the  castle  of  Berkeley,  and  those  lord- 
ships belonging  thereto,  which  originally  were  the 
body  of  that  ancient  barony,  then  remained  in  the 
Crown  by  virtue  of  the  entail :  he  therefore  sat  in 
parliament,  merely  as  a  new  baron,  in  the  lowest  place^ 
of  which,  says  Dugdale,  he  had  no  joy,  considering 
the  eminency  of  his  ancestors,  and  the  precedence 
which  they  ever  had  ;  though  in  point  of  prudence 
he  was  necessitated  to  submit,  being  thereunto  per- 
suaded by  his  counsel.  Upon  the  death,  however, 
of  King  Edw.  6.,  who  Avas  the  last  heir  male  of  King 
Henry  7.,  the  reversion  of  Berkeley  castle,  and  the 
other  estates  given  to  that  King,  fell  into  the  possession 
of  Henry  de  Berkeley,  as  right  heir  of  William  Lord 
and  Marquis  of  Berkeley  ;  in  consequence  of  which  jo„rn.  Voi.  i. 
he  was  summoned  to  parliament  in  4  Phil,  and  Mary,  ^^^* 
and  was  seated  in  the  place  of  the  ancient  barons  of 
Berkeley. 

48.  It  appears  from  the  Rolls  of  Parliament,  11  and  Rot.  Pari.  Voi. 
12  Hen.  6.   that  John  lord  Maltravers  claimed  to  have  Bar.Voi.  if 
place  in  parhament  as  earl  of  Arundel;    considering  ^^^* 

that  his  ancestors  earls  of  Arundel,  as  lords  of  the 
castle,  honour,  and  lordship  of  Arundel,  had  their  place 
in  parliament,  time  out  of  mind,  by  reason  of  the  said 
castle,  honour,  and  lordship,  to  which  the  said  name 
and  title  of  an  earl  had  been  annexed  ;  and  shewed 
that  he  was  then  seised  of  the  said  castle,  honour,  and 
lordship.  The  duke  of  Norfolk,  who  was  then  a  minor, 
presented  a  petition,  siiewing  that  the  said  castle  and 
dignity  belonged  to  him  by  inheritance.  The  counsel 
of  lord  Maltravers  exhibited  his  title  to  the  castle  of 
Arundel,  under  a  special  entail.  And  after  mature  deli- 
beration it  was  resolved,  that  lord  Maltravers  was  enti- 
tled to  sit  in  parliament  as  earl  of  Arundel,  and  in  the 
ancient  place  of  those  earls. 

49.  It  also  appears  from  the  Rolls  of  Parliament,  27  Rot^^Pari.VoL 
Hen.  6.,  that  in  consequence  of  a  dispute  between  tlie 

earls  of  Arundel  and  Devon,  respecting  their  prece- 
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Du-d.Bar.Voi.  dence,  the  judges  declared  that  the  earl  of  Arundel 
was  seised  of  the  castle,  honour,  and  lordship  of  Arundel, 
whereto  the  name,  estate,  and  dignity  of  earl  of  Arundel 
was,  and  time  out  of  mind  had  been  united  and  annexed  ; 
and  by  that  reason  he  bore  and  had  that  name,  and  not 
by  way  of  creation.  Whereupon  it  was  determined 
that  the  said  earl  of  Arundel  should  retain  his  pre-emi- 
nence, by  reason  of  the  said  castle,  honour,  and  lord- 
ship of  Arundel,  as  worshipfully  as  any  of  his  ancestors 
earls  of  Arundel,  above  the  said  earl  of  Devon  and  his 
heirs. 

50.  The  castle  and  honour  of  Arundel  descended  to 
Henry  Fitzallan,  who  settled  the  same  on  his  grandson, 
Philip  Howard,  the  eldest  son  of  Thomas  duke  of 
Norfolk,  who  was  attainted  of  high  treason,  and  be- 
headed in  1572.  This  Philip  Howard,  by  reason  of 
the  possession  of  the  castle  and  honour  of  Arundel,  was 
summoned  to  parliament  as  earl  of  Arundel  in  23  Eliz., 
and  appears  by  the  Journals  to  have  sat  in  the  place  of 
the  ancient  earls  of  Arundel. 

51.  Sir  Thomas  Fane,  having  married  Mary  the  only 
daughter  and  heir  of  Henry  lord  Abergavenny,  claimed 
that  barony  in  1634,  and  shewed  that  King  Richard  II. 
caused  a  writ  of  summons  to  be  directed  to  Sir  William 
Beauchamp,  to  attend  his  parliament  at  York,  where  he 
appeared  and  sat  as  a  baron.  That  the  said  dignity 
descended  to  Edward  Nevill,  the  father  of  the  said  Mary; 
who  therefore,  as  his  heir  general,  became  entitled  to 
the  dignity. 

Edward  Nevill,  who  was  the  nephew  and  heir  male 
of  the  last  lord  Abergavenny,  claimed  the  dignity  under 
the  will  of  George  lord  Bergavenny,  made  in  27 
Hen.  8.  ;  by  which  he  entailed  the  barony  of  Aberga- 
venny, with  all  other  his  castles,  lordships,  honours, 
&c.  on  himself  and  the  heirs  male  of  his  body,  re- 
mainder to  Sir  Edward  Nevill  and  the  heirs  male  of 
his  body ;  and  deduced  his  pedigree  as  heir  male  of 
the  body  of  Sir  Edward  Nevill,  to  whom  the  estates  so 
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entailed  had  descended^  by  the  failure  of  heirs  male  of 
George. 

The  case  was  referred  to,  and  argued  in  the  House 
of  Peers  for  seven  days.  Serjeant  Dodderidge,  who 
was  counsel  for  Sir  Edward  Nevill,  stated  the  question 
to  be,  whether  the  barony  of  Abergavenny,  with  the 
title  and  dignity,  was  descended  unto  the  lady,  being 
the  daughter  and  heir  of  the  last  baron  of  Aberga- 
venny ;  or  unto  the  special  heir  male,  to  whom  the 
castle  of  Abergavenny,  being  anciently  the  head  of 
the  barony,  was  descended.  Wherein  two  things  were 
to  be  considered — First,  whether  within  the  realm  of 
England  there  were  any  baronies  by  tenure ;  and  whe- 
ther haronia  sit  dignitas  annexa  feodo  ;  viz.  Whether 
the  heir  male,  having  the  castle  holden  per  haroniam, 
should  have  the  title  ;  or  the  heir  general,  who  had  not 
the  castle  ? 

Secondly,  Whether  by  former  precedents  it'  might 
be  shewn  that  this  barony  had  been  guided  by  the 
lawful  descent  of  the  castle  of  Abergavenny ;  or  whe- 
the  the  same  had  gone  to  the  heirs  general,  sundered 
from  the  castle. 

Those  who  denied  the  existence  of  baronies  by  te- 
nure objected — First,  that  if  there  were  any,  then  the 
grantee  of  them  must  hold  by  the  same  tenure  as  the 
feoffor :  but  that  was  per  haroniam ;  and  therefore  if 
such  grant  were  made  to  persons  ignoble,  they  then 
would  be  noble,  which  was  absurd. 

Secondly,  It  was  evident  that  many  manors,  which  in 
former  times  were  holden  per  haroniam,  were  then  in 
the  possession  of  mean  persons,  who  never  claimed  the 
title  of  baron. 

Thirdly,  That  there  were  some  ancient  barons, 
who  had  sold  their  castles,  and  yet  retained  their  dig- 
nities. 

To  these  objections  the  serjeant  answered,  first, 
that  if  a  baron  by  tenure  aliened  without  licence,  he 
forfeited  his  estate,  which  was  seized  by  the  King; 
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and  so  the  dignity  was  extinguished.  If  he  aliened 
with  licence^  such  alienation  was  made^  either  for  the 
continuance  of  the  dignity  in  his  bloody  by  entailing  it 

Vide  Collins,  to  soHie  braucli  of  his  family^  or  to  a  stranger.  In  the 
first  case  he  mentioned  several  instances  where  the 

^nte,  dignity  was   allowed  to  pass  ;   and  be   enjoyed  by  the 

alienee^  particularly  those  of  the  earldoms  of  Warwick 
and  Arundel,  and  the  barony  of  Berkeley.  In  the 
second  case  he  mentioned  several  instances  where  the 
alienee  had  borne  the  name  and  had  the  dignity  of  a 

Infra,  c.  2.  barou,  in  respect  of  such  barony  so  aliened  :  and  where 
such  alienee  had  no  dignity  before,  he  had^  in  respect 
of  that,  been  summoned  to  parliament^  and  enjoyed  the 
dignity. 

To  the  second  objection  he  answered.  It  was  true 
that  ancient  baronies  were  then  in  the  hands  of  men 
ignoble:  but  the  reasons  were  two-fold,  I.  Because 
they  had  been  aliened  by  licence  to  them.  2.  Because 
such  manors  had  come  to  the  Crown  by  way  of  rever- 
sion^,  escheat^  or  forfeiture^  and  were  granted  again, 
reserving  other  services. 

As  to  the  third  objection,  that  ancient  barons  had 
aliened  their  castles^  and  still  retained  their  dignities, 
he  answered,  that  such  baronies  were  created  by  writ, 
in  which  the  persons  summoned  were  named  by  the 
principal  places  of  their  abode ;  therefore,  though  they 
had  aliened  their  castles  or  manors,  from  which  they 
were  named,  yet  they  retained  their  dignities. 

The  Serjeant  then  proceeded  to  shew  that  the  castle 
and  manor  of  Abergavenny  were  originally  granted  to 
be  holden  joer  baroniam,  sive  grand  serjeanty:  that  the 
barony  was  a  very  large  seignory,  and  had  petty  barons 
holding  thereof;  and  that  the  title  and  dignity  had  de 
facto  gone  with  the  castle. 

Vol.  2. 345.  It  is   said  in  the  Journals, — ''  That   the    question 

seemed  nevertheless  not  so  perfectly  and  exactly  re- 
solved, as  might  give  clear  and  undoubted  satisfaction 
to  all  the  consciences  or  judgments  of  all  the  Lords,  for 
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the  precise  point  of  right ;  and  yet  so  much  was  shewn 
and  alleged  on  each  part,  as  in  the  opinion  of  the  House 
(if  it  might  stand  with  the  King's  good  pleasure  and 
grace)  made  them  both  capable  and  worthy  of  honour. 
It  was  therefore  moved^  and  so  agreed,  that  informa- 
tion should  be  given  unto  the  King's  Majesty  of  all  the 
proceedings  of  the  said  court  in  this  matter;  and  that 
humble  suit  should  be  made  to  his  Majesty  from  the 
lords  for  the  ennobhng  of  both  parties,  by  way  of  resti- 
tution; the  one  to  the  said  barony  of  Bergavenny,  and 
the  ancient  place  belonging  to  the  same;  and  the  other 
to  the  barony  of  Le  Despencer.'' 

King  James  agreed  to  the  proposal  of  the  House  :  but 
nevertheless  required  the  Lords  to  proceed  to  deter- 
mine upon  which  of  the  said  candidates  the  dignity  of 
the  barony  of  Bergavenny  should  in  their  judgment  be 
settled.  The  question  was  proposed  by  the  Lord 
Chancellor,  whether  the  heir  male  should  have  the  dig- 
nity of  Bergavenny ;  and  it  was  resolved,  by  the  greater 
number  of  voices,  for  the  heir  male ;  that  Nevill  should 
be  restored  to  the  barony  of  Bergavenny,  and  settled 
therein.  A  writ  of  summons  was  in  consequence  issued 
to  Edward  Nevill,  and  he  took  his  seat  in  the  House  as 
Baron  Bergavenny. 

52.  The  last  case  in  which  a  barony  by  tenure  was  Barony  of 
endeavoured  to  be  established,  was  that  of  Roos,  or  °°^* 
Ros,  of  Hameslake,  Trusbutt,  and  Belvoir.  A  claim 
had  been  made  by  Lady  Henry  Fitzgerald,  in  1805,  to 
a  coheirship  in  the  barony  of  Roos,  as  a  barony  origi- 
nally created  by  a  writ  of  summons  in  49  Hen.  3.  di- 
rected Roberto  de  Ros;  from  whom  it  descended, 
through  a  female  heir,  to  the  family  of  Manners,  after- 
wards created  earls  and  dukes  of  Rutland.  Lady  Henry 
Fitzgerald  claimed  to  be  one  of  the  coheirs  of  Lady 
Frances  Manners,  who  was  one  of  the  two  daughters 
and  coheirs  of  John  the  fourth  earl  of  Rutland. 
The  claim  was  opposed  by  the  duke  of  Rutland ;  who 
stated  that  Robert  de  Ross  was  seised  of  the  manors  of 
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Hameslake,  Trusbutt,  and  Bel  voir,  each  of  which  was 
held  of  the  Crown  in  capite  per  baroniam,  and  also  of 
the  manor  of  Ros  or  Roos,  in  Holdernesse,  (which 
was  not  a  barony  at  the  time  when  the  writ  of  summons 
was  issued  to  him,)  and  therefore  the  writ  did  not  ope- 
rate as  a  creation  of  a  new  barony,  but  as  a  recognition 
of  an  ancient  baron,  in  right  of  those  baronies  which 
he  then  held ;  and  as  the  honour  and  castle  of  Belvoir, 
which  was  one  of  those  baronies,  continued  from  that 
time  in  the  duke's  family,  and  was  then  in  his  possess- 
sion,  by  descent,  the  barony  of  Roos  was  annexed  to 
that  honour  and  castle. 

The  Attorney-General  (Sir  A.  Piggott)  observed, 
that  the  duke  of  Rutland's  counsel  had  stated  an  argu- 
ment to  this  effect :  that  the  writ  which  was  addressed 
in  49  Hen.  3.  to  Robert  de  Ros,  created  a  barony  by 
tenure ;  if  at  the  time  when  the  writ  issued,  it  could  be 
shewn  that  Robert  de  Ros  had  any  barony  in  him. 
That  this  argument  would  make  every  writ  create  a 
barony  by  tenure,  if  it  could  be  shewn  that  at  the  time 
when  the  writ  issued,  the  person  to  whom  it  was  ad- 
dressed had  any  barony  in  him ;  without  a  reference  to 
any  word  in  the  writ  which  connected  the  person  with 
the  tenure.  That  the  committee  of  Privileges  was  to 
take  the  writ,  in  which  there  was  no  reference  to  any 
castle  or  barony,  and  to  enquire,  dehors  the  writ,  whe- 
ther the  person  had  any  barony ;  and  if  he  had,  then 
to  turn  that,  contrary  to  the  universal  construction  that 
had  prevailed,  into  a  territorial  dignity. 
The  claim  was  rejected. 

chartel?^^  53.  It  has  been  stated,  that  all  dignities  by  tenure 

were  created  by  charter,  containing  a  grant  of  the 
lands  to  which  the  dignity  was  annexed.  Dignities,  as 
personal  honours,  have  also  been  created  in  early  tiroes 

jd.  §  10.  ^y  royal  charter,  of  which  Selden  has  published  several. 

54.  We  find  in  the  Rolls  of  parliament,  that  in  36 
Edw.  3.  the  chancellor  declared  to  the  parliament  the 
King's  •  intention  to  honour  such   of  his  sons  as  were 


Vol.  2.  273. 
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of  full  a^e.  That  his  son  Lionel,  who  was  then  in 
Ireland,  should  be  Duke  of  Clarence;  his  son  John, 
Duke  of  Lancaster  ;  and  his  son  Edmund  Earl  of 
Cambridge.  After  which  the  King-  did  gird  his  son 
John  with  a  sword,  and  set  on  his  head  a  cap  of  fur, 
and  upon  the  same  a  circlet  of  pearls  and  gold,  and 
named  him  Duke  of  Lancaster ;  and  thereof  gave  him 
a  charter.  In  like  manner  the  King  girded  his  son 
Edmund  with  a  sword ;  and  named  him  earl  of  Cam- 
bridge, and  thereof  gave  him  a  charter. 

55.  In  the  rolls  of  parliament,    9  Rich.  2.,  there  is  Voi.3.  205. 
an  account  of  the  confirmation  of  a  charter,  by  which 

that  prince  had  granted  to  his  uncle,  Edmund  Earl 
of  Cambridge,  the  dignity  of  Duke  of  York.  The 
charter  is  recited,  of  which  the  operative  words  are  ; 
—  In  ducern  ereximus,  eidem  ducatus  EboruTn  tiiulum 
assignantes,  et  nomen.  And  the  King,  with  the  con- 
sent of  parliament,  confirmed  it,  and  invested  him 
with  the  dignity,  by  delivery  of  the  charter ;  girding* 
him  with  a  sword,  and  putting  on  his  head  a  cap  of 
honour,  and  a  circlet  of  gold,  or  coronet. 

56.  In  the  time  of  Kiner  Richard  II.   it  became  a  By  letters 

.  .        ,         ,  pateat. 

practice  to  create  dignities  by  letters  patent  under  the 
great  seal ;  the  first  instance  of  which  is  said  to  have 
breen  in  the  eleventh  year  of  that  Prince's  reign  ;  when 
John  Beauchamp  de  Holt  was  created  Lord  Beau- 
champ  by  letters  patent.     "  Before  whom  (says  Lord  iinst.  les. 

^       "^  ^  ill!  Seld.  Id.  §  28. 

Coke)  there  was  never  any  baron  created  by  letters 
patent,  but  by  writ.''  Therefore,  whenever  a  barony 
appears  to  have  existed  before  the  II  Rich.  2.,  it  must 
be  taken  to  be  either  a  barony  by  tenure  or  by  writ. 

57.  It  appears  to  have   been   always  the   practice.  Dignities  by 
whenever  our   monarchs  were  desirous  of  convening  ^^ ' 

a  magnum  or  commune  concilium,  to  call  for  the  at- 
tendance of  their  nobihty  by  writs  of  summons,  ad- 
dressed to  each  of  them.     In  consequence  of  an  article 
in  Magna  C/iar^a,  particular  writs  were  only  sent  to  the  ^«'<^,  §  is. 
barones  majores.     But   after   the  law   mentioned  by 
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Camden,  that  none  but  the  great  barons,  and  such 
others  as  were  summoned  by  the  King-'s  writ,  should 
come  to  parliament,  the  Crown  assumed  the  prerogative 
of  sending  writs  of  summons  to  persons  who  were  not 
possessed  of  baronies,  by  virtue  of  which  they  were 
seated  among  the  peers,  and  acquired  the  dignity  of 
barons. 

58.  This  mode  of  creating  dignities  is  supposed  to 
have  been  first  adopted  by  King  Henry  111. ;  for,  in 
consequence  of  the  barons'  wars,  a  great  number  of  the 
ancient  nobility  were  destroyed;  therefore,  when  a 
parliament  was  summoned  after  the  death  of  Montfort, 
writs  of  summons  were  sent  to  several  persons  not  pos- 
sessed of  land  baronies,  who  thereby  became  barons. 

59.  Selden  observes,  that  in  consequence  of  this 
practice,  barons  became  divided  into  two  sorts  :  barons 
by  writ  and  tenure,  and  barons  by  writ  only.  Barons 
by  writ  and  tenure  were  such  as,  having  the  possession 
of  ancient  baronies,  were  called  by  several  writs  to  par- 
liament, according  to  that  clause  in  Magna  Charta  which 
relates  to  the  barones  majores.  Barons  by  writ  only, 
were  such  as  were  called  by  the  like  writ  of  summons, 
though  they  had  not  land  baronies  :  or  where  barons 
by  tenure  had  aliened  their  possessions,  retaining  their 
ancient  place  and  dignity,  they  became  by  such  alien- 
ation barons  by  writ  only. 

A  dignity  by  writ  is  therefore  where  the  Crown  issues 
a  writ  of  summons  to  a  person  who  is  not  a  peer,  or  te- 
nant per  haroniam,  requiring  him  to  come  and  attend 
parliament,  there  to  consult  with  the  peers  of  the  realm 
on  certain  public  matters. 

60.  A  writ  of  summons  has  not  the  effect  of  con- 
ferring a  dignity  on  the  person,  summoned,  till  he  has 
actually  taken  his  seat  in  parliament.  So  that  where 
a  person  was  summoned  to  parliament  by  writ,  and 
died  before  the  pariiament  met ;  it  was  resolved  that 
he  was  not  a  peer. 

61.  A   question  arose  in  the  parliament  holden   in 
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8  James  1.,  whether  Edward   Nevill,  who  was  called 
by  writ  to  parliament  in  2  &  3  Mary,  and  died  before 
the  parHament  met,  was  a  baron  or  not.     And  it  was 
resolved  by  the   Lord  Chancellor,  the  two  Chief  Jus- 
tices, the  Chief  Baron,  and  divers  other  justices  there 
present, — ''  That  the  direction  and  delivery  of  the  writ 
did  not  make  him  a  baron  or  noble,  until  he   came  to 
parliament,   and  there  sat  according"  to  the  command- 
ment of  the  writ ;  for  until  that  the  writ  did  not  take 
its  effect.     And  in  39  Hen.  6.  he  is   called  a  peer  of 
parliament,  which  he  cannot  be  until  he  sits  in  parlia- 
ment; and  he  cannot  be  of  the  parliament  until  the 
parliament  begin  :  and  forasmuch  as  he  hath  been  made 
a  peer  of  parliament  by  writ,  (by  which  implicitly  he  is 
a  baron)  the  writ  hath  not  its  operation  and  effect  until 
he  sit  in  parliament,  there  to  consult  with  the  King, 
and  the  other  nobles  of  the  realm ;  which  command,  by 
his  supersedeas,   may  be  countermanded;   or  the  said 
Edward  Nevill  might  have  excused  himself  to  the  King; 
or  he  might  have  waived  it,  and  submitted  to  his  fine  : 
as  one  who  is  distrained  to  be  a  knight,  or  one  learned 
in  the  law  is  called  to  be  a  serjeant;  the  writ  cannot 
make  him  a  knight  or  a  serjeant.     And  when  one  is 
called  by  writ  to  parliament,  the  order  is,  that  he  be 
apparelled  in   his  parliament   robes  ;   and   his  writ   is 
openly  read  in  the  Upper  House,  and  he  is  brought 
into  his  place  by  two  lords  of  parliament,  and  then  he 
is  adjudged,  in  law,  inter  pares  regni."  (a) 

62.  The  proof  of  a  sitting  in  parliament,  by  virtue  unstiej. 
of  a  writ  of  summons,  must  be  by  the  records  of  par- 
liament :  for  Lord  Coke  says,   if  issue  be  joined   in 

any  action,  whether  a  person  be  a  baron,  &c.  or  not, 
it  shall  not  be  tried  by  a  jury,  but  by  the  records  of 
parliament. 

63.  The  ancient  records  or  rolls  of  parliament  seldom 
contain  proof  of  the  sitting  in  parliament  of  any  lord. 

(a)  There   is  an  instance  of  a  person's  taking  his  seat  by  proxy. 
Vide  Camden's  Ann.  anno  1597. 
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No  lists  of  the  peers  who  attended  are  to  be  found 
in  them,  nor  are  the  names  of  any  of  the  peers  who 
were  present  mentioned,  except  where  they  are  ap- 
pointed triers  of  petitions,  or  appear  to  have  acted  in 
some  particular  situation. 

64.  The  printed  Journals  of  the  Lords  contain  lists 
of  all  the  peers  who  attended ;  and  though  not,  in 
strictness,  records,  they  have  been  admitted  by  the 
House,  in  all  modern  cases,  as  sufficient  evidence  of 
a  sitting. 

Are  hereditary.  65.  Although  writs  of  summous  to  parliament,  whe- 
ther addressed  to  persons  never  summoned  before,  or 
to  ancient  barons,  for  in  both  cases  the  writs  have 
in  general  been  exactly  similar,  do  not  contain  any 
words  of  limitation,  except  in  one  instance,  which  will 
be  mentioned  hereafter;  yet  it  appears  to  have  been 
long  settled,  that  where  a  person  has  been  summoned 
to  parliament  by  the  usual  writ,  and  takes  his  seat 
in  the  House  of  Lords  by  virtue  of  such  writ,  he 
acquires  the  dignity  of  a  baron,  not  only  for  himself, 
but  also  for  all  his  lineal  descendants,  both  male  and 
female. 

iinst.9i.  Q6,  Lord  Coke  was  clearly  of  this  opinion,    having 

laid  it  down  as  fully  settled  in  his  time,  that  where  a 
person  was  summoned  to  parliament  by  writ,  and  took 
his  seat  under  such  writ,  his  blood  was  ennobled  to 
him  and  his  heirs  lineal. 

67.  This  doctrine  has,  however,  been  controverted 
by  Mr.  Prynne,  in  his  Plea  for  the  Lords,  and  in  his 
Register  of  Pariiamentary  Writs  ;  by  Mr.  Elsynge, 
in  his  Manner  of  holding  Parliaments;  and  by  Mr. 
West,  in  his  Inquiry  into  the  Manner  of  creating 
Peers.  The  substance  of  their  arguments  may  be  thus 
reduced. 

68.  1st,  They  observe,  that  in  the  writs  of  summons 
to  parliament,  neither  the  words  baron,  barony,  nor 
heirs,  are  to  be  found.  And  as  the  King  cannot,  by 
his  letters  patent,  create  any  ma u   a  baron  or  peer. 


Ub, 
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in  fee  or  in  tail^  without  express  words  of  creation 
and  limitation  in  the  patent^  for  that  purpose ;  and 
as  in  all  the  patents  that  passed  from  the  29  Hen.  8., 
there  was  not  only  a  special  clause  inserted  for  creat- 
ing the  patentees  barons^  but  also  for  enabling  them 
and  their  heirs,  or  the  heirs  of  their  bodies  to  hold 
and  possess  a  seat  and  place  in  parliament ;  it  seemed 
equally  necessary,  that  special  words  of  limitation  should 
be  inserted  in  writs  of  summons,  to  persons  who  were 
not  at  the  time  peers  of  parliament ;  such  as  was 
practised  in  the  case  of  Henry  Bomflete,  who  being 
summoned  to  pariiament  in  27  Hen.  6.,  this  clause  was 
inserted  in  his  writ, —  Volumus  enim  vos  et  hceredes  iinst.  9  6. 
vestros  masculos  de  corpore  vestro  legitime  exeuntes 
barones  de  Vescy  existere. 

69.  2d,  It  was  a  known  rule  of  law,  that  the  King's 
grants  could  not  enure  to  two  intents,  especially  when 
one  of  them  was  clearly  expressed,  and  the  other  not. 
Now  if  a  writ  of  summons  did  create  any  person  a  baron 
or  peer,  it  operated  by  way  of  grant ;  which  must  be 
by  the  implication  of  an  intent,  not  only  not  expressed, 
but  perfectly  foreign  to  that  which  was,  and  therefore 
at  least  in  every  thing  but  a  writ  of  summons,  could  be, 
in  law  only  intended :  for  the  intention  of  the  King, 
clearly  expressed  in  the  writ,  was  not  to  create  the  per- 
son summoned  a  baron,  but  only  to  consult  and  treat 
with  him  concerning  the  affairs  of  the  nation ;  which 
certainly  might  be  done  without  his  being  a  baron. 

70.  3d,  If  a  writ  of  summons  alone  ennobled  the 
person  to  whom  it  was  addressed,  and  his  descend- 
ants, then  were  all  the  Judges,  the  King's  Serjeants 
at  law,  the  masters  in  Chancery,  and  several  other  per- 
sons ennobled ;  for  they  received  writs  of  summons^ 
nearly  similar  at  one  time,  and  exactly  similar  at  another, 
to  those  that  were  issued  to  the  earls  and  barons,  and 
attended  parliament  in  pursuance  of  those  writs;  yet 
they  never  claimed  to  be  peers. 

71.  4th,  It  appeared,  from  the  lists  of  the  ancient 

VOL.  lU.  M 
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•writs  of  summons,  that  during^  the  reigns  of  the  three 
Edwards,  some  persons  received  writs  of  summons  only 
once,  some  twice,  and  some  during  their  live^?;  but 
none  were  sent  to  their  descendants. 

72.  It  would  perhaps  be  impossible  to  give  a  satis- 
factory answer  to  the  arguments  above  stated,  nor 
has  it  hitherto  been  attempted.  It  must,  therefore^  be 
admitted,  that  something  more  than  a  writ  of  summons 
and  a  sitting  was  formerly  necessary  to  create  an  he- 
reditary dignity. 

73.  Mr.  Elsynge  was  of , opinion,  that  investiture  of 
robes  was  necessary  to  ennoble  a  person  summoned 
by  writ.     And  this  idea  is  strongly  confirmed  by  the 

Ante,  resolution   of  the  judges  in  Lord   Abergavenny's  case. 

—  '^^  And  when  one  is  called  by  writ  to  parhament, 
the  order  is,  that  he  be  apparelled  in  his  parliament 
robes  ;  and  his  writ  is  openly  read  in  the  Upper  House, 
and  he  is  brought  into  his  place  by  two  lords  of  par- 
liament ;  and  then  be  is  adjudged,  in  law^  inter  pares 
regni." 

74.  An  ancient  manuscript  in  the  Harleian  Collec- 
tion, No.  5127,  intituled  ''  Of  Honorary  Titles  in  Eng- 
land,*' contains '  the  following  account  of  the  creation 
of  a  baron  by  writ.  ''  The  way  of  making  a  baron  by 
writ  is  after  this  manner.  First,  he  is  brought  by 
garter  king  at  arms,  in  his  surcoat,  to  the  Lord  Chan- 
cellor, between  two  of  the  youngest  barons,  who  bear 
the  robe  of  a  baron.  Then  he  shews  his  writ  of  pre- 
script, which  the  Chancellor  reads  ;  then  congratulates 
him  as  a  baron,  and  invests  him  with  those  robes  ;  and 
sends  him  back  to  his  place.  Then  is  the  writ  delivered 
to  the  clerk  of  parliament;  and  he,  by  garter  shewed  to 
the  barons,  is  placed  in  the  House  of  Peers ;  and  from 
thence  is  the  title  of  a  baron  allowed  him  as  hereditary/' 

75.  It  must  be  supposed  that  this  writ  of  prescript, 
as  it  is  called,  was  not  the  usual  writ  of  summons^  but 
an  additional  warrant  from  the  Crown,  addressed  to  the 
Lord  Chancellor,  commanding  him  to  invest  the  person 
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summoned  with  the  robes  of  a  baron  ;  for  otherwise 
every  person  summoned  by  writ  would  have  been 
equally  entitled  to  investiture  with  robes^  whereas  it  is 
quite  certain  this  could  not  have  been  so,  for  the  de- 
scendants of  a  great  many  persons  who  had  been  sum- 
moned by  the  usual  writ,  and  had  sat  in  parliament, 
were  never  summoned. 

76.  If  the  preceding  authorities  be  admitted,  it  will 
follow  that  formerly  a  barony  by  writ  was  a  personal 
dignity,  unconnected  with  any  particular  castle,  manor, 
or  estate  in  land  ;  which  was  created  by  a  writ  of  sum- 
mons, and  a  solemn  investiture  with  robes,  of  the  per- 
son so  summoned,  in  full  parliament. 

77.  It  is  not  known  at  what  time  the  practice  of  in- 
vestiture with  robes  ceased  :   but  it  appears  to  have 

been  fully  settled,  when  Lord  Coke  wrote,  that  a  writ  i  inst.  9  b, 
of  summons  to  parliament,  and  a  sitting  in  pursuance 
thereof,  as  a  peer,  except  in  the  case  of  a  spiritual  per- 
son, operated  as  a  creation  of  a  barony,  descendible  to 
the  lineal  heirs,  or  heirs  of  the  body,  both  male  and 
female,  of  the  person  so  summoned  ;  and  this  doctrine 
has  been  confirmed  by  so  many  decisions,  that  it  is  not  ^"•^'''''  ^'  ^• 
now  to  be  shaken. 

78.  It  has  been  a  very  ancient  practice  to  call  up  Writs  to  the 

111  n  1  1       TT  /»   T         1     1  .     ellestsonsof 

the  eldest  sons  or  earls  to  the  House  of  Lords  by  writ  peers. 
of  summons,  by  the  name  or  title  of  a  barony  vested 
in  their  fathers.  In  all  which  cases  they  have  been 
allowed  to  take  their  place  in  parliament,  according 
to  the  antiquity  of  the  barony,  by  the  name  of  which 
they  were  summoned. 

79.  Dugdale,  at  the  end  of  his  summons  to  par- 
liament, has  given  a  list  of  those  eldest  sons  of  peers 
who  had  been  summoned  in  this  manner.  The  first 
of  these  was  Thomas  Arundel,  Lord  Maltravers,  eldest 
son  to  Richard  Fitzallan,  Earl  of  Arundel,  in  22  Edw. 
4.  In  16  Cha.  I.,  Henry  Howard,  eldest  son  of  the 
Duke  of  Norfolk,  tvas  called  up  to  the  House  of 
Lords,  by  writ  of  summons  by  the  title  of  Lord  Mow- 
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bray^  which  was  the  most  ancient  title  of  the  Norfolk 
family ;,  and  was  placed  first  upon  the  barons'  bench. 

80.  This  practice  has  been  adopted  in  all  other 
similar  cases ;  and  it  has  been  determined^  that  a  writ 
of  summons  of  this  kind  creates  a  dig-nity^  which  is 
hereditary  in  the  blood  of  the  person   so  summoned. 

81.  In  all  letters  patent^  by  which  a  dignity  is  cre- 
ated^ there  is  a  clause  of  investiture,  similar  to  that 
contained  in  the  ancient  charters.  And  Dugdale  says, 
the  solemn  investiture  of  barons  created  by  letters  pa- 
tent was  performed  by  the  King  himself,  by  putting 
on  the  new  baron  a  robe  of  scarlet,  and  a  hood  furred 
with  minever.  This  form  continued  till  the  18  James 
1.,  when  the  lawyers  declared  that  the  delivery  of  the 
letters  patent  was  sufficient,  without  any  ceremony. 

82.  In  the  case  of  letters  patent,  the  creation  of  the 
dignity  is  perfect  and  complete,  as  soon  as  the  g-reat 
seal  is  put  to  the  patent.  Therefore,  although  the 
grantee  should  die  before  he  takes  his  seat,  yet  the 
dignity  will  descend  to  his  posterity. 

83.  Henry  Waldegrave  being  created  Baron  Walde- 
grave  by  letters  patent,  1  James  2.,  to  him  and  the 
heirs  male  of  his  body,  but  dying  before  he  sat  in 
parliament,  his  eldest  son  was  introduced  in  his  robes, 
and  took  his  seat.  The  late  Lord  Walsingham  took 
his  seat  under  the  same  circumstances. 

84.  It  is  laid  down  by  Lord  Coke,  that  where  a 
person  is  created  a  peer  by  letters  patent,  the  state 
of  inheritance  must  be  limited  by  apt  and  proper  words, 
or  else  the  grant  is  void.  The  usual  limitation  is  to 
the  heirs  male  of  the  body  of  the  first  grantee.  In 
some  it  is  confined  to  heirs  male  by  a  particular  per- 
son ;  and  in  some  the  dignity  is  limited,  in  default  of 
heirs  male,  to  the  eldest  heir  female. 

85.  A  dignity  originally  created  by  writ  may  be  re- 
vived or  restored  by  letters  patent ;  and  in  such  a  case 
the  letters  patent  have  been  called  letters  of  restitu- 
tion. 
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86.  Where  a  man  possessed  of  a  dignity  marries^  his  By  marriage. 
wife  becomes  entitled  to  the  same  during  her  life,  un-  j    ,  , , 

&  ^  -J  Lords  Journ. 

less  she  afterwards  marries  a  commoner^  in  which  case  Yf'  ^^-  ^*^- 

1  Inst.  16  b. 

she  loses  the  dignity  :  but  if  a  woman  be  noble  by  birth^  6  Rep.  53  &. 
whosoever  she  marries,  she  remains  noble  ;  for  birth- 
right is  eharacter  indelihilis. 

87.  The  Crown  being  the  fountain  of  honour,   may  on  whom 
confer  dignities  on  any  person  whatever,  no  qualifica-  b?confer«Z 
tion  being  requisite  for  that  purpose.     ''  Their  number  icomm.  517. 
(says  Sir  W.  Blackstone,)  is  indefinite,  and  may  be  in- 
creased at  will  by  the  power  of  the  Crown  ;  and  once^ 

in  the  reign  of  Queen  Anne,  there  was  an  instance  of 
ereating  no  less  than  twelve  together.'' 

88.  It  was  formerly  held  by  the  House  of  Lords,  that  Dukedom  of 

,  Brandon,  Dom» 

a  person  who  was  a  peer  of  Scotland  could  not  be  Proc.  i782. 
created  an  English  peer  :  but  this  is  now  altered. 

89.  It  seems  doubtful  whether  a  person  can  refuse  or  Whether  they 

T        •  T         1^1  Tn    1        xr.  11      1      can  be  refused. 

waive  a  dignity.    Lord  Coke  says,  ''  If  the  King  calleth  4  inst.44. 
any  knight  or  esquire  to  be  a  lord  of  parliament,  he 
cannot  refuse  to  serve  the  King  there,  in  illo  communi 
consiliOj  for  the  good  of  his  country.''     And  in  Lord  ^"^^' 
Abergavenny's  case,  the  judges  appear  to  have  been  of 
that  opinion. 

90.  This  doctrine  is  contradicted  by  Lord  Chancellor  1  p.  Wms.592J 
CoAvper,  who  held  that  the  King  could  not  create  a  sub- 
ject a  peer  of  the  realm  against  his  will;  because  it 

would  be  then  in  the  power  of  the  King  to  ruin  a  sub- 
ject, whose  estate  and  circumstances  might  not  be  suf- 
ficient for  the  honour.  He  also  held,  that  a  minor 
might,  when  of  age,  waive  a  peerage  granted  to  him 
during  his  minority. 

91.  Lord  Trevor  was   of  a  different  opinion  ;  and  ^^'^ 
held,  in   conformity   with  Lord  Coke,  that  the   King 
had   a   right   to   the  services   of  his  subjects,    in   any 
situation  he  thought  proper  :  and  instanced  the  case 

of  the  Crown's  having  power  to  compel  a  subject 
te  be  a  sheriff;  and  to  fine  him  for  refusing  to  serve. 
He  observed  that,  in   Lord  Abergavenny's  case,  it  was*^ 
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admitted  the  King  might  fine  a  person  whom  he  thought 
proper  to  summon  to  the  House  of  Peers  ;  it  being 
there  said,  that  a  person  might  choose  to  submit  to  a 
fine  :  and  if  it  were  allowed  the  King  might  fine  one 
for  not  accepting  the  honour^  and  not  appearing  upon 
the  writ ;  the  King  might  fine,  toties  quoties,  where  there 
was  a  refusal ;  and  consequently  might  compel  the  sub- 
ject to  accept  the  honour.  That  it  was  not  to  be  pre- 
sumed the  King  would  grant  a  peerage  to  any  one  to  his 
wrong,  any  more  than  he  would  make  an  ill  use  of  par- 
doning :  all  which  were  suppositions  contrary  to  the 
principles  upon  which  the  constitution  was  framed^ 
which  depended  upon  the  honour  and  justice  of  the 
Crown. 
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What  Estate  may  he  had  in  a  Dimity. 
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[ON    I. 

All  Dignities  having  been  originally  annexed  to  lands^  Dignitiesnre 
were  considered  incorporeal  hereditaments^  wherein  a    ^     roperty. 
person  might  have  a  freehold  estate.     And  although 
dignities  are  now  become    little  more  than  personal 
honours^  yet  they  are  still  classed  under  the  head  of 
real  property. 

2.  In  conformity  to  this  principle  it  was  formerly 
held  that  a  dignity  must  have  been  created  of  some 
particular  place,  in  order  that  it  might  appear  to  be 
annexed  to  land,  and  thereby  become  a  real  heredita- 
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1  Inst.  20  a.  1    meiit.     But  Lord  Holt  was  of  opinion  that  this  is  not 

Ld.  Raym.  10. 

now  necessary. 

3.  Where  a  person  is  created  a  baron  of  a  particular 
place,  that  place,  though  a  family  mansion,  does  not 
however  thereby  become  the  caput  baronice,  so  as  to 
exclude  a  widow  from  being  endowed  of  it. 

4.  Thomas  Gerard  having  been  created  Lord  Gerard 
Gerard  v.Ge-    of  Gerard's  Bromlv,  by  letters  patent,  he  beine;  then 

rard,5Mod.  .,  »^,  ./.,  .. 

64. 12  —  84.  resident  or  the  said  capital  messuage,  a  question  arose 
in  a  writ  of  dower,  brought  by  the  widow  of  a  Lord 
Gerard,  whether  the  said  capital  messuage  became 
thereby  caput  haronice.  It  was  resolved  that  it  did  not, 
because  it  was  not  a  feudal  barony ;  for  the  authorities 

lLd.Raym.72.  citcd  must  be  intended  of  feudal  baronies ;  and  this  pri- 
vilege was  allowed  to  them,  because  they  ought,  upon 
necessity,  to  defend  the  realm,  to  which  they  were  bound 
by  tenure.  For  the  King,  at  the  creation  of  the  barony, 
gave  to  the  baron  lands  and  rents,  to  hold  of  him  for 
the  defence  of  the  realm.  Then  this  could  not  be  a 
feudal  barony ;  for  it  was  in  the  seisin  of  the  Gerards 
before;  therefore  was  not  given  to  the  Gerards  by 
the  King,  at  the  creation  of  the  barony.  The  widow 
recovered  dower. 

What  estate         5.  While  dignities  wcre  annexed  to  lands,  the  per- 

thereb.^^^  SOUS  sciscd  of  thosc  lands,  if  tenants  in  fee  simple,  must 
have  had  the  same  estate  in  the  dignity ;  and  a  person 
might  also  have  a  qualified  fee  in  a  dignity  as  ap- 
pears from  the  case  of  John  Talbot;  which  has  been 

C.  1.  §45.        already  stated. 

6.  As  to  dignities  created  by  writs   of    summons, 

1  Inst.  16  i.  Lord  Coke  says, — ''^And  it  is  to  be  observed,  that  if 
he  be  generally  called  by  writ  to  parliament,  he  hath 
a  fee  simple  in  the  barony,  without  any  words  of  inhe- 
ritance." This  expression  is  inaccurate;  and  Lord 
Coke  has  corrected  it  in  the  same  page  by  adding, 
*'  and  thereby  his  blood  is  ennobled  to  him  and  his 
heirs  lineal." 


Title  XXWL  Dignities.  Ck.  II.  §7—9.  169 

Dig-nities  of  this  kind  being  descendible  to  females 
have  generally  been  called  baronies  in  fee :  but  this  is 
not  strictly  so^  for  they  are  descendible  only  to  the  lineal  jn/ra,  c.3. 
heirs  of  the  person  first  summoned. 

7.  A  dignity  may  be  entailed  within  the  statute  De  ^l^^^^^  ®^" 
Donis,  for  it  concerns  land.     Thus  it  was  resolved  by  all 

the  judges  in  7  James  that  where  Ralph  Nevill  was^  by  Neviii's  case, 
letters  patent,  created  earl  of  Westmoreland,  to  him  and       ^^' 
the  heirs  male  of  his  body,  an  estate  tail  was  thereby 
raised  ;  and  not  a  fee  conditional  at  common  law.    And 
Lord  Coke  says,  a  name  of  dignity  may  be  entailed  Jg^Re'^si''* 
within  the  statute,  as  dukes,  marquisses,  earls,  viscounts, 
and  barons  ;  because  they  are  named  of  some  county, 
manor,  town,  or  place. 

8.  A  dignity  may  not  only  be  entailed  at  its  first 
creation  ;  but  also  a  dignity  originally  descendible  to 
heirs  general  may  be  entailed,  by  an  act  of  parlia- 
ment upon  the  heirs  male  of  the  body  of  the  person 
seised  thereof. 

9.  Robert  de  Vere,  duke  of  Ireland  and  earl  of  Ox-  Earldom  of 
ford,  was  attainted  in  II  Rich.  2.  by  parliament.     And 

in  16  Rich.  2.  that  prince,  by  assent  of  parliament,  re- 
stored to  Aubrey  de  Vere,  and  his  heirs  male  for  ever, 
the  estate  and  honour  of  earl  of  Oxford. 

In  the  year  1626,  a  contest  arose,  in  consequence  of  Coiiins,  173. 
the  death  of  Henry  de  Vere,  earl  of  Oxford,  respecting  '  °"^^' 
the  right  to  that  earldom,  between  Robert  de  Vere, 
claiming  under  the  entail,  created  by  the  act  16  Rich. 
2.  as  heir  male  of  the  body  of  Aubi^ey  de  Vere,  and 
Lord  Willoughby  of  Eresby,  claiming  as  heir  general 
to  the  last  earl. 

The  case  was  referred  by  King  Charles  I.  to  the 
House  of  Lords,  who  called  to  their  assistance  Lord 
Ch.  Just.  Crew,  Lord  Ch.  Baron  Walter,  Doddridge, 
and  Yelverton,  Justices;  and  Baron  Trevor.  Their 
opinion  on  this  point  was  delivered  by  Lord  Chief  Just. 
Crew ;  whose  exordium  is  so  eloquent,  that  it  shall  be 
transcribed. 
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*'  This  great  and  weighty  cause  incomparable  to  any 
other  that  hath  happened  at  any  time  requires  great 
dehberatioUj  and  solid  and  mature  judgment^  to  deter- 
mine it;  and  I  wish  that  all  the  judges  of  England  had 
heard  it^,  (being  a  fit  case  for  all)  to  the  end  we  alto- 
gether might  have  given  our  humble  advice  to  your 
Lordships  herein.  Here  is  represented  to  your  Lord- 
ships certamen  honoris  ;  and^  as  I  may  well  say,  illustris 
honoris,  illustrious  honour.  I  heard  a  great  peer  of 
this  realm,  and  a  learned,  say,  when  he  lived,  there  was 
no  King  in  Christendom  had  such  a  subject  as  Oxford. 
He  came  in  with  the  Conqueror  Earl  of  Gwynes  : 
shortly  after  the  Conquest  made  great  chamberlain  of 
England,  above  five  hundred  years  ago,  by  Henry  I., 
the  Conqueror's  son,  brother  to  Rufus ;  by  Maud  the 
empress,  earl  of  Oxford  ;  confirmed  and  approved  by 
Henry  Fitz-Empress,  Henry  II.  Alberico  comiti,  so  earl 
before.  This  great  honour,  this  high  and  noble  dig- 
nity, hath  continued  ever  since  in  the  remarkable  sir- 
name  of  De  Vere,  by  so  many  ages,  descents,  and  gene- 
rations, as  no  other  kingdom  can  produce  such  a  peer, 
in  one  and  the  selfsame  name  and  title.  I  find  in  all 
this  length  of  time  but  two  attainders  of  this  noble 
family  ;  and  those  in  stormy  and  tempestuous  times,  when 
the  government  was  unsettled,  and  the  kingdom  in 
competition.  I  have  laboured  to  make  a  covenant  with 
myself  that  affection  may  not  press  upon  judgment ;  for 
I  suppose  there  is  no  man  that  hath  any  apprehension 
of  gentry  or  nobleness,  but  his  affection  stands  to  the 
continuance  of  so  noble  a  name  and  house,  and  would 
take  hold  of  a  twig  or  twine  thread  to  uphold  it.  And 
yet  time  hath  his  revolutions :  there  must  be  a  period 
and  an  end  to  all  temporal  things — -finis  rerum :  an  end 
of  names  and  dignities,  and  whatsoever  is  terrene,  and 
why  not  of  De  Vere.  For  where  is  Bohun  ?  Where 
is  Mowbray  ?  Where  is  Mortimer  ?  Nay,  which  is 
more  and  most  of  all;  where  is  Plantagenet.^  They 
are  entombed  in  the  urns  and  sepulchres  of  mortality. 
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And  yet  let  the  name  and  dignity  of  De  Vere  stand  so 
long  as  it  pleaseth  God." 

The  Lord  Chief  Justice  and  his  brethren  were  una- 
nimously of  opinion^  that  although  the  earldom  of  Ox- 
ford was  originally  held  in  fee  simple  by  the  family  of 
De  Vere^  yet  ''  that  the  honour  of  the  said  earldom  of 
0:xford  was  entailed  upon  Aubrey  De  Vere  and  his 
heirs  male  by  the  parliament  of  16  Rich.  2. ;  and  that 
an  estate  therein  to  the  heirs  male  was  sufficiently 
raised  and  created  thereby ;  and  was  so  reputed  and 
enjoyed  by  many  descents  of  the  earls ;  which  could 
not  have  been  (as  the  same  was  limited)  if  the  same 
had  only  been  an  ordinance  of  padiament :  and  that 
the  said  honour  descended  and  then  of  right  belonged  to 
Robert  De  Vere^,  as  heir  male  of  the  said  Aubrey,  by 
virtue  of  the  entail.'' 

The  House  of  Lords  resolved  accordingly,  and  the  Journal,  Voi. 3; 
next  day   Robert  De  Vere  took  his  seat  as    earl    of 
Oxford. 

10.  An  estate  in  remainder  may  be  limited  in  a  dig-  witharemain- 
nity,  to  commence  after  the  determination  of  an  estate  ^^^  °^®'- 
tail.       Thus    the    earldom    of   Northumberland    was 
granted  to  Thomas  Percy  and  the  heirs  male  of  his 

body;  and  for  default  of  such  issue,  to  Henry  his  bro-  7 Rep. 34. a. 
ther,  and  the  heirs  male  of  his  body. 

11.  In  Lord  Purbeck's  case.  Show.  Pari.  Ca.  11,  it 

is  said  arguendo  that  if  honors  be  entailed,  it  is  not  of  j  ^^  Rayn, 
the  same  nature  with  other  inheritances.     Neither  doth  ^2.   Feame, 

Cont.  Rem. 

any  lord  sit  here  by  title  of  a  remainder  but  by  virtue  of  529. 
a  new  grant  in  the  same  patent. 

12.  Lcrd  Coke  says  the  King  may  create  either  a  or  granted  for 
man  or  a  woman  noble  for  life,  but  not  for  years;  be-  ^^^^* 
-cause  it  might  then  go  to  executors  or  administrators. 

13.  There  are  several]  modern  instances  of  dignities 
granted  to  a  person  for  life,  with  a  remainder  over  to 
their  second  sons ;  such  as  the  cases  of  the  late  duke  of 
Northumberland,  and  the  late  duke  of  Montague. 

14.  While  dignities  were  annexed  to  the  possession  Not  subject  to 

curtesy. 
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of  particular  castles,   manors^   &c.    the   husband    of   a 

woman  possessed    of  such    castles,   manors,    &e.   was 

hound  to  perform  the  services  due  for  them  to  the 

Dugd.  Sum.      Grown ;  and  amongst,  others,  that  of  attendance  on  par- 

^"^*  liament.     So  that  he  enjoyed  the  dignity  during  the 

joint  Hves  of  himself  and  his  wife. 

jfietn.  15.  Monthermer,  who  married  the  duchess  dowager 

Vin.onBrooke.  of  Gloucester,  was  summoned  to  parhament  in  27  Edw. 

I.  as  earl  of  Gloucester,  and  to  all  succeeding  parlia- 

ments  during  her  life  :  when  she  died,  her  son  became 

12 Rep.  112.      earl  of  Gloucester,  and  Monthermer  was  summoned  as 

a  baron. 

0 

16.  Where   there  was  issue,   the  husband  became 
I  Inst.  39  b.      tenant  by  the  curtesy  of  the  dignity.     Thus  Lord  Coke 

mentions  a  case  in  the  reign  of  Hen.  VI.  where  a  per^ 
son  was  allowed  to  hold  the  dignity  of  earl  of  Salis- 
bury, as  tenant  by  the  curtesy,  in  right  of  his  wife  Alicia, 
the  daughter  and  heir  of  the  preceding  earl,  by  wljpBa 
he  had  issue.  ^ji 

17.  In  the  reign  of  King  Henry  VIII.,  Mr.  Wym- 
bish  having  married  a  lady  entitled  to  the  dignity  of 
Taylboys,  a  question  arose,  whether  he  ought  to  have 
the  name  of  Lord  Taylboys,  in  right  of  his  wife,  or  not. 
The  King  consulted  the  two  Chief  Justices,  Doctor 
Gardiner  Bishop  of  Winchester,  and  Garter.  First, 
the  King  demanded  of  the  two  Chief  Justices,  whether, 
by  law,  Mr.  Wymbish  ought  to  have  the  name  of  Lord 
Taylboys,  in  right  of  his  wife,  or  not.  They  an- 
swered that  the  common  law  dealeth  little  with  the 
titles  and  customs  of  chivalry :  but  such  questions  had 
always  been  decided  before  the  constables  and  mar- 
shals of  England.  Then  the  King  moved  the  questioas 
to  Doctor  Gardiner,  who  answered,  that  by  the  law 
which  he  professed,  dignity  was  denied  both  to  women 
and  to  Jews.  I  like  not  that  law,  quoth  the  King,  that 
putteth  Christian  women  and  Jews  in  the  same  predi- 
cament. That  law,  said  Doctor  Gardiner,  as  I  take  it, 
is  to  be  intended  of  dignity^  whereunto  public  office  is 
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annexed;  for  in  France  women  succeed  as  well  to  their 
ancestors  in  dignities  as  in  patrimonies  ;  therefore  the 
custom  of  every  region  is  to  rule  those  things.  Then 
the  King  asked  Garter  of  the  custom  of  England^,  who 
answered  that  it  had  been  always  used  so  in  England 
as  in  Prance,  that  the  husband  of  a  baroness  by  birth 
should  use  the  style  of  her  barony,  so  long  as  she  lived ; 
and  if  he  were  tenant  by  the  curtesy,  then  that  he 
might  use  it  for  term  of  his  life.  The  Chief  Justice 
confessed  that  custom  concerning  the  tenant  by  the 
curtesy  to  be  consonant  to  the  common  law ;  for  the 
common  law  admitted  him  to  all  his  wife's  inherit- 
ances, of  which  she  was  seised  during  the  coverture, 
and  that  might  descend  to  their  issue  ;  and  the  dignity 
was  parcel  of  the  inheritance  :  which  Doctor  Gardiner 
confessed;  adding  that  the  law  granting  the  more^ 
which  was  the  possession  of  the  barony,  could  not  be 
intended  to  deny  the  less,  which  was  the  dignity ;  a 
thing  incident  to  it. 

As  it  standeth  with  law,  said  the  King,  that  tenants  by 
curtesy  should  have  the  dignity,  so  it  standeth  with  rea- 
son :  but  I  like  not  that  a  man  should  be  this  day  a  lord, 
and  to-morrow  none,  without  crime  committed ;  and  it 
must  so  fall  out  in  the  husband  of  a  baroness,  if  she  die 
having  never  had  by  him  any  children. 

The  Chief  Justice  confirmed,  that  in  that  point  the 
common  law  dissented  not  much  from  the  King's  reason ; 
for  the  husband  that  never  had  issue  was  thought  to 
have  no  interest  in  law  in  his  wife's  inheritance,  more 
than  in  respect  only  that  he  was  a  husband :  but  having 
a  child  then  he  acquired  a  state  in  law^  and  was  admit- 
ted to  do  homage,  and  not  before. 

The  King  for  resolution  said,  that  forasmuch  as  by 
their  speeches  he  understood  that  there  was  no  force 
of  reason  or  law  to  give  the  name  to  him  that  had  no 
issue  by  his  wife ;  that  neither  Mr.  Wymbish^  nor  none 
other,  from  thenceforth  should  use  the  style  of  his  wife's 
dignity,  but  such  as,  by  curtesy  of  England^  had  also 
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right  to  her  possessions,  for  term  of  his  life.  The  which 
opinion  the  persons  aforenamed  applauded ;  and  so  the 
sentence  stood. 

18.  Notwithstanding  this  recognition  of  the  doctrine 
of  curtesy  in  dignities,  the  claim  of  Richard  Bertie  in 
1580  to  the  barony  of  Willoughby,  in  right  of  his  wife^ 
Catherine  Duchess  of  Suffolk  as  tenant  by  the  curtesy, 
was  rejected ;  and  Peregrine  Bertie  her  son  was  ad- 
-  mitted  in  the  lifetime  of  his  father. 
iin8t.29J.n.i.  1^-  Mr.  Hargravc  has  observed,  that  two  other 
claims  of  a  like  kind  were  made  in  a  few  years  after, 
but  were  not  determined;  and  he  could  not  learn  that 
there  had  been  any  claims  of  dignities  by  curtesy  since 
Lord  Coke's  time.  And  from  the  want  of  modern  in- 
stances of  such  claims,  as  well  as  from  some  late  creations, 
by  which  women  were  made  peeresses,  in  order  that 
the  families  of  their  husbands  might  have  titles,  and  yet 
the  husbands  themselves  remain  commoners,  it  seemed 
as  if  the  prevailing  notion  was  against  curtesy  in  titles 
of  honour.  However,  he  had  not  discovered  whether 
this  great  question  had  ever  formerly  received  the  judg- 
ment of  the  House  of  Lords. 

20.  It  may  also  be  observed,  that  there  are  some^'ftid^^ 

dern  instances  of  persons  sitting  in  parliament  as  heirs 

to  their  mother's  dignities,  in  the  lifetime  of  their  fathers, 

which  would  not  have  been  allowed  if  their  fathers  had 

an  estate  by  the  curtesy  in  those  dignities.     Thus  the 

late  duke  of  Northumberland  was  allowed  to   sit  in 

parliament  as  baron  Percy,  immediately  upon  the  death 

of  his  mother,  though  his  father  was  living.     In  the 

same  manner  the  late  marquis  of  Townsend  was  allowed 

to  take  his  seat   in   parUament   as   baron    Ferrers   of 

Chartley,  upon  the  death  of   his  mother,  though  his 

father  was  alive.  tl^xi«< 

* 

21.  Dignities  by  tenure  appear  to  have  been  forniigtlV 

Cannot  be  ,.         ,,     ®  .  ^^  ^  ,       ,.  .  ,  .,      , 

aliened.  alienable ;  provided  such  ahenation  was  made  with  the 

licence  of  the  Crown. 
ffi 547^557      ^*  %  ^^^^^^'8  patent,  7  Edw.  2.,  reciting  that  Ed- 
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mund  Deyncourt  (who  was  Baron  Blankeney)  having 
no  issue  male,  and  being  desirous  that  his  surname  and 
arms  might  continue,  had  petitioned  His  Majesty  for 
leave  to  enfeoff  whom  he  pleased  of  his  manors  and 
arms.  The  King  granted  him  his  Hcence  to  enfeoff  any 
person  of  his  manors^  &c.  so  as  the  same  might  remain 
after  his  decease  to  William  Deyncourt,  and  the  heirs 
male  of  his  body.  By  other  letters  patent,  10  Edw.  2., 
the  King  granted  him  his  Jicence  to  enfeoff  Oliver  and 
John  Deyncourt  of  the  manor  and  soke  of  Blankeney, 
&c.  :  that  the  said  Oliver  and  John  should  re-enfeoff 
the  said  Edmund  of  the  same,  to  hold  during  his  life, 
and  after  his  decease  to  the  said  William  Deyncourt 
and  the  heirs  male  of  his  body.  Lord  Coke  says,  it  4inst.  i26. 
appears  from  the  Close  Rolls  that  this  Edmund  sat  in 
parliament  until  and  in  18  Edw.  2. :  that  after  his  de- 
cease his  assignee  sat  in  parhament  in  1  Edw.  3.  by 
the  name  of  William  Deyncourt ;  and  in  his  heirs  male 
the  dignity,  surname,  and  possessions  continued  until  21 
Hen.  6.,  when  his  heir  male,  together  with  the  name 
and  dignity,  ceased. 

23.  Lord  Coke  also  says,  he  heard  Lord  Burghley  ^detn. 
vouch  a  record  in  the  reign  of  Edw.  IV.,  that  the  Lord 
Hoe  having  no  issue  male,  by  his  deed  under  his  seal, 
granted  his  name,  arms,  and  dignity  over :  but  having 

not  the  King's  licence  and  warrant,  the  same  was  in 
parliament  adjudged  to  be  void. 

24.  It  has  been  already  observed  that  dignities  by  c.  i. 
tenure  have  been  frequently  settled  by  the  persons  in 
possession  of  them,  upon  particular  branches  of  the 
family  of  the  settlor,  in  exclusion  of  others.  And 
the  cases  of  the  earldoms  of  Warwick  and  Arundel, 
and  baronies  of  Berkeley  and  Abergavenny,  in  which 
such  settlements  were  held  good,  have  been  already 
stated. 

25.  When  dignities  ceased  to  be  annexed  to  the  pos- 
session of  lands,  and  came  to  be  considered  £^s  mere 
personal  inheritances,  the  right  of  alienating  them  ap- 
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pears  to  have  been  gradually  taken  away :  and  it  be- 
came a  settled  rule^  that  a  dignity  was  an  hereditament 
inherent  in  the  blood  of  the  first  grantee^  and  his  de- 
scendants ;  and  was  therefore  unahenable. 

26.  In  the  case  of  the  barony  of  Grey  of  Ruthyn, 
the  House  of  Lords  made  the  following  resolution  : — 
'^  Upon  somewhat  which  was  spoken  of  in  argument 
concerning  a  power  of  conveying  away  an  honour^  it 
was  resolved  upon  the  question^  nemine  contradictnte, 
that  no  person  that  hath  any  honour  in  him^  and  a  peer 
of  this  realm^  may  alien  or  transfer  the  honour  to  any 
other  person." 

27.  Dignities  might  also  formerly  be  surrendered  to 
the  King^  of  which  there  are  several  instances.  It  was^ 
however^  resolved  by  the  House  of  Lords  in  1640, 
"^'That  no  peer  of  the  realm  can  drown  or  extin- 
guish his  honour  :  but  that  it  descends  to  his  descend- 
ants ;  neither  by  surrender,  grant,  fine,  nor  any  other 
conveyance  to  the  King.'' 

28.  Lord  Viscount  Purbeck  surrendered  his  dignity 
to  the  King  by  fine :  after  his  death  Mr.  Villers,  his 
eldest  son,  petitioned  his  Majesty  for  the  title.  The 
petition  being  referred  to  the  House  of  Lords,  it  was 
argued  on  behalf  of  the  petitioner,  that  this  was  a  per- 
sonal dignity  annexed  to  the  blood ;  and  so  inseparable 
and  immoveable,  that  it  could  not  be  either  transferred 
to  any  other  person  or  surrendered  to  the  Crown.  It 
could  move  neither  forward  nor  backward,  but  only 
dow  nward  to  posterity ;  and  nothing  but  deficiency,  or  a 
corruption  of  blood,  could  hinder  the  descent. 

The  Attorney-General  (Sir  William  Jones)  endea- 
voured to  support  the  surrender  upon  the  authority  of 
several  ancient  precedents.  The  House  of  Lords  re- 
solved,— ''  Forasmuch  as  upon  debate  of  the  petition- 
er's case,  who  claims  the  title  of  Viscount  Purbeck,  a 
question  in  law  did  arise,  whether  a  fine  levied  to  the 
King  by  a  peer  of  the  realm  of  his  title  of  honour 
can  bar  and  extinguish  that  title.  The  Lord  spiritual 
1 
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and  temporal,  in  parliament  assembled,  upon  very  long- 
debate,  and  having  heard  his  Majesty's  Attorney-Ge- 
neral, are  unanimously  of  opinion,  and  do  resolve,  that 
no  fine  now  levied,  or  at  any  time  hereafter  to  be  levied 
to  the  King",  can  bar  such  title  of  honour,  or  the  right 
of  any  person  claiming  under  him  that  levied  or  shall 
levy  such  fine/' 

29.  It  appears  to  have  been  formerly  doubted  whe-  Norextin- 
ther  a  barony  created  by  writ  was  not  extinguished  Sewtitie.^* 
by  the  acceptance  of  a  new  barony  of  the  same  name. 

Thus  in  the  case  of  Lord  Delawarre,  it  was  resolved  in  ]}^^^J^^'  J^j. 
parliament,  39  Eliz,,  that  a  grant  of  a  new  barony  of 
Delawarre  to  William  West,  who  was  not  then  in  pos- 
session of  the  ancient  barony  of  Delawarre,  did  not 
merge  or  extinguish  the  ancient  barony,  but  that  if 
William  West  had  been  a  baron  entitled  to,  or  in  pos- 
session of  the  ancient  barony,  when  he  accepted  the 
creation,  the  law  perchance  might  have  been  otherwise  ; 
but  that  remained  unresolved. 

30.  It  seems,  however,  to  have  been  soon  after  set- 
tled, that  the  acceptance  of  a  new  dignity  did  not  merge 

or  destroy  an  ancient  one ;  for  Lord  Coke  says — ''  That  ^^°*'"  ^^'** 
the  greater  dignity  doth  never  drown  the  lesser  dignity, 
but  both  stand  together  in  one  person  :  and  therefore  if 
a  knight  be  created  a  baron,  yet  he  remaineth  a  knight 
still ;  and  if  the  baron  be  created  an  earl,  yet  the  dig- 
nity of  a  baron  remaineth,  et  sic  de  cceteris." 

S\.  In  the  case  of  the  barony  of  Willoughby  de  Coiiias,  321. 
Broke,  it  was  resolved  by  the  House  of  Lords,  that  the  infra,c.3. 
grant  of  a  new  barony  of  Willoughby  de  Broke  to  Sir 
Foulk  Greville,  by  letters  patent  to  him  and  the  heirs 
male  of  his  body,  he  being  then  in  possession  of  the 
ancient  barony  by  writ,  did  not  destroy  such  ancient 
barony,  but  the  same  continued  and  descended  to  his 
sister  and  sole  heir,  and  from  her  to  Sir  Richard  Verney, 
who  was  seated  in  the  House  of  Lords  according  to  the 
date  of  the  ancient  barony. 

32.  An   opinion   formerly   prevailed,   that   where   a  doernot attract 
VOL.  in.  N  ^'^^'^J- 


Collins,  195. 
1  Inst.  15.  b, 
n.Z. 


Jown.  Vol.  4. 
149. 
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Collins,  162.  person  having  a  barony  by  v^rit^  and  consequently 
descendible  to  his  heirs  general^  was  created  an  earl^ 
to  him  and  the  heirs  male  of  his  body ;  the  earldom 
attracted  the  barony^  so  that  they  could  not  be  after- 
wards separated. 

33.  This  doctrine  was  fully  exploded  in  the  case  of 
the  barony  of  Grey  of  Ruthyn,  in  which  it  appeared 
that  lord  Grey^  being  a  baron  by  writ^  was  created  earl 
of  Kent,  by  letters  patent,  to  him  and  the  heirs  male  of 
his  body  ;  and  had  issue  two  sons,  the  eldest  of  whom 
became  earl  of  Kent,  and  died  leaving  issue  a  daughter 
only.  It  was  resolved  that  the  barony  descended  to  the 
daughter,  and  the  earldom  to  the  younger  brother,  and 
that  the  earldom  did  not  attract  the  barony. 

34.  So  where  the  earldom  becomes  extinct,  the  barony 
will  notwithstanding  descend  to  the  heir  general. 

Collins,  286.         35.  In  the  year  1669,  the  claim  of  Benjamin  Mild- 
may  to  the  barony  of  Fitzwalter  was  heard  before  the 
King  in  council,  in  the  presence  of  the  two  Chief  Jus- 
tices, and  Lord  Ch.  Baron  Hale,  the  King's  Chief  Ser- 
jeant, and  the  Attorney  and  Solicitor-General.     The 
petitioner  deduced  his  pedigree  from  Robert  Fitzwalter> 
who  was  summoned  to  parliament  by  writ  in  23  Edw.  I. 
and  several  times  after.     The  title  descended  to  Robert 
Fitzwalter,  who  was  created  viscount  Fitzwalter  and 
earl  of  Sussex.     This  earl  of  Sussex  had  two  sons  ; 
Henry   earl  of  Sussex,    and  Sir  Humphrey  Ratcliffe. 
Henry  had  two  sons  ;  Thomas  earl  of  Sussex,  who  died 
without  issue,  and  Henry  earl  of  Sussex,  who   left  one 
son,  Robert  earl  of  Sussex,  and  one  daughter.  Lady 
Frances,  who  married  Sir  Thomas  Mildmay,  to  whom 
the  petitioner  was  heir.     The  counsel  on  the  other  side 
insisted  that  the  barony  wjas  merged  and  extinct  in  the 
earldom,  by  coming  to  Edward  the  last  earl  of  Sussex, 
who  died  without  issue. 

The  question  being  put  to  the  judges,  they  unani- 
mously agreed,  that ''  if  a  baron  in  fee  simple  be  made 
an  earl,  the  barony  will  descend  to  the  heir  general. 
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whether  the  earldom  continue  or  be  extinct."     With 

which  opinion  and  resolution  his  Majesty  being  fully  ' 

satisfied,  a  writ  of  summons  was  issued  to  Mr.  Mildmay, 

under  which  he  took  his  seat  as  baron  Fitzwalter. 

36.  Every  kind   of  dignity  is   forfeited   by  the  at-  ^jfedbyat'" 
tainder  for  treason  of  the  person  possessed  of  it^  and  tamder. 
can  only  be  revived  by  a  reversal  of  the  attainder. 

37.  Charles  Nevill  Earl  of  Westmoreland,  to  him  Neviii's  case, 

7  Rep.  oo, 

and  the  heirs  male  of  his  body,  by  letters  patent,  was 
attainted  of  high  treason  by  outlawry,  and  by  act  of 
parliament ;  and  died  without  issue  male :  upon  which 
Edward  Nevill,  in  2  Jac.  1.,  claimed  to  be  Earl  of 
Westmoreland,  as  heir  male  of  the  body  of  the  first 
grantee. 

It  was  resolved  by  all  the  judges,  that  although  the 
dignity  was  within  the  statute  De  Donis  Conditionalihus, 
yet  that  it  was  forfeited  by  a  condition  in  law,  tacite 
annexed  to  the  estate  of  the  dignity.  For  an  earl  has 
an  office  of  trust  and  confidence  ;  and  when  such  a  per- 
son, against  the  duty  and  end  of  his  dignity,  takes  not 
only  council,  but  also  arms  against  the  King,  to  destroy 
him,  and  thereof  is  attainted  by  due  course  of  law,  by 
that  he  hath  forfeited  his  dignity ;  in  the  same  manner 
as  if  tenant  in  tail  of  an  office  of  trust  misuse  it,  or  use 
it  not ;  these  are  forfeitures  of  such  office  for  ever,  by 
force  of  a  condition  in  law  tacite  annexed  to  their 
estates.  It  was  also  resolved,  that  if  it  had  not  been  Tit.  2.  c.  2. 
forfeited  by  the  common  law,  it  would  have  been  for-- 
feited  by  the  statute  26  Hen.  8. 

38.  Persons  upon  whom  judgment  of  high  treason 
is  pronounced,  or  who  are  outlawed  upon  an  indict- 
ment for  high  treason,  are  said  to  be  attainted  of  high 
treason.  A  person  may  also  be  attainted  of  high  trea- 
son by  a  special  act  of  parliament,  of  which  there  are 

many  instances.     And  all  the  ancient  acts  of  attainder  viscounty  of 

•^         .  ^  Strathallen, 

are  considered  as  having  been  passed,  and  operate  from  printed  case, 
the  first  day  of  the  sessions  of  parliament  in  which  they  Treat,  of  Dig- 
were  made.  ;mties,c.4. 

■n2. 
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But  those  in  ^^    Where  a  person  is  tenant  in  tail  of  a  dignity, 

remainder  not  ,      ,         .  .,  o        ./ 

affected.  with  remainder  in  tail  to  another,  and  the  first  tenant 

in  tail  is  attainted  of  high  treason,  the  dignity  is  for- 
feited^ as  to  him  and  his  descendants  :  but  upon  failure 
of  such  descendants^  it  becomes  vested  in  the  remain- 
derman. 

7  Rep.  34  a.  40.  Thomas  Percy,  who  was  Earl  of  Northumber- 

Collin's  Peer.  i  i  •  i   .1     "i      •  1         «  1  .     ,       1  •      •, 

Vol.  II  321.  land,  to  him  and  the  heirs  male  of  his  body,  remainder 
to  his  brother  Hugh  Percy,  in  the  same  manner  was  at- 
tainted of  high  treason  and  executed,  having  no  issue 
male  ;  upon  which  Hugh  Percy  became  Earl  of  North- 
umberland. 

41.  The  celebrated  Henry  St.  John  was  created  Vis- 
count B3lingbroke  in  1712,  to  him  and  the  heirs  male 
of  his  body ;  remainder  to  his  father.  Sir  Henry  St. 
John,  and  the  heirs  male  of  his  body.  Lord  Boling- 
broke  was  attainted  of  high  treason  in  1715,  by  act  of 
parliament ;  and  though  he  afterwards  obtained  a  par- 
tial repeal  of  the  act  of  attainder,  yet  his  dignity  was 
never  restored.  Upon  his  death  without  issue  in  1751^ 
Frederick  St.  John,  the  grandson,  and  heir  male  of  the 
body  of  Sir  Henry  St.  John,  succeeded  to  the  estate  iri 

Vol.  xxviii.  remainder  in  the  dignity.  The  entry  in  the  Journals 
is, — ''  Frederick,  Viscount  Bolingbroke,  claiming  by 
virtue  of  a  special  limitation  contained  in  a  patent 
granted  to  his  uncle  Henry,  late  Viscount  Bohngbroke, 
dated  7th  July,  11  Anne,  was  introduced  in  his  robes, 
and  took  his  seat.** 

42.  The  issue  must  be  capable  of  inheriting  the 
dignity,  otherwise  the  remainder  will  take  effect. 

Printed  cases,  43.  Thus  in  the  case  of  Gordon  v.  The  King's  Ad- 
1754.'  '  vocate,  the  following  question  was  put  to  the  judges  by 
the  House  of  Lords. — ''  Tenant  in  tail  male  of  lands  in 
England,  with  remainder  over,  is  attainted  of  high  trea- 
son, and  the  estate  tail  thereby  forfeited  to  the  Crown  ; 
after  this  attainder  tenant  in  tail  has  issue  male  born  in 
foreign  parts,  out  of  the  ligeance  of  the  Crown  of  Great 
Britain,  and  dies,.  leaving  such  i.ssue  male.     Qn^re,  Is' 
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the  estate  or  interest  in  the  lands  which  were  forfeited 
to  the  Crown  as  aforesaid,  continuing  or  determined  ?" 
The  Lord  Chief  Baron  having  conferred  with  the 
other  judges  present,  delivered  their  unanimous  opi- 
nion, that  the  estate  or  interest  in  the  lands  so  forfeited 
to  the  Crown  as  aforesaid,  was  determined.  In  con- 
sequence of  which  the  person  in  remainder  recovered 
the  estate  from  the  Crown. 

44.  A  dignity  created  by  wTit,  and  descendible  to  f^^J"}^  ^?' 
heirs  general  is  also  forfeited  by  attainder  for  felony  of 

the  person  possessed  of  it.     For  Lord  Coke  says,  if  he  ^  i"st.  4i  6. 
was  noble  or  gentle  before,  he  and  all  his  posterity  are, 
by  the  attainder,  made  ignoble. 

45.  Mervin  Touchet,  Baron  Audley  by  writ  in  Eng- 
land, and  Earl  of  Castlehaven,  in  Ireland,  was  attainted 
of  felony,  and  executed  in  1631.  His  son  was  created 
Lord  Audley, andEarl  of  Castlehaven,  by  King  Charles  I.; 
and  having  faithfully  served  that  prince,  he  obtained  an 
act  of  parliament  29  &  30  Cha.  2.  intituled  ''  An  act 
for  restoring  the  honour  of  Baron  Audley,  of  Hely,  to 
James  Lord  Audley,  and  others  therein  mentioned. *' 
And  the  Lords  Audley  have  ever  since  had  precedence 
according  to  the  date  of  the  ancient  barony. 

46.  But  an  entailed  diernity  is  not  forfeited  bv  at-  Except  digni- 

^      ,  "^  ties  la  Uil. 

tainder  of  felony,  except  during  the  life  of  the  person 
attainted;  for  the  statute  26  Hen.  8.  c.  13.  by  which 
estates  tail  are  made  forfeitable  for  high  treason,  does 
not  extend  to  attainders  for  felony. 

47.  Charles  Lord  Stourton,  to  him  and  the  heirs  male 
of  his  body,  was  convicted  of  murder,  and  executed  in 
1557.     He  left  three  sons.     John,  the  eldest,  received 

a  writ  of  summons  to   parliament  in  1575;   and  was  joum.  Voi.  r. 

placed  immediately  above  Lord  Latymer,  in  the  seat  of  ^'  ^^^* 

his  ancestor.     In  Dugdale's  Baronage,  it  is  said,  that 

this  John  was  restored  in  blood,   by  act  of  parliament : 

but  this  is  a  mistake  ;  for  though  an  act  was  brought  in 

for  the  restitution  of  blood  of  John  Lord  Stourton,  yet  /rf.  p.  742. 

that  >vas  on  the  7th  of  March  following,  on  which  day. 


■183 
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as  appears  from  the  Journals^  he  sat  in  the  house;  so 
that  the  object  of  the  act  must  have  been  to  enable  Lord 
Stourton  to  derive  pedigree  through  his  father ;  and 
the  act  never  passed. 

48.  Lawrence  Earl  Ferrers^  to  whose  ancestor  the 
dignity  had  been  granted  by  letters  patent  in  1711^  to 
hold  to  him  and  the  heirs  male  of  his  body,  was  con- 
victed and  executed  for  murder,  in  the  year  1760.  But 
having  left  no  issue,  the  dignity  was  not  forfeited,  but 
descended  to  his  brother  Washington  Ferrers,  who 
took  his  seat  accordingly. 

49.  In  the  case  of  a  dignity  descendible  to  heirs  ge- 
neral, the  attainder  for  treason  or  felony  of  any  ances- 
tor of  a  person  claiming  such  dignity,  through  whom 
the  claimant  must  derive  his  title,  though  the  person 
attainted  was  never  possessed  of  the  dignity,  will  bar 
such  claim ;  for  the  blood  of  the  person  attainted,  being 
corrupted,  no  pedigree  can  be  derived  through  him :  so 
that  the  dignity  becomes  vested  in  the  Crown  by  es- 
cheat; and  is  thereby  destroyed. 

50.  In  1723,  the  Reverend  Robert  Lumley  Lloyd 
claimed  the  barony  of  Lumley,  which  was  created  by 
writ  of  summons  in  8  Rich.  3.  as  heir  to  Ralph  Lord 
Lumley,  the  person  first  summoned  to  parHament.  It 
appeared  that  the  title  had  descended  to  John  Lord 
Lumley,  and  that  George  Lumley  his  eldest  son  was 
attainted  of  treason,  and  died  in  the  lifetime  of  his 
father,  leaving  issue^  John  Lumley,  who  died  without 
issue;,  and  that  Spandian  Lloyd  was  his  cousin  and 
next  heiFj  viz.  eldest  son  of  Barbara  Williams,  sister  of 
the  said  John  Lord  Lumley.  That  Spandian  Lloyd 
died  without  issue  ;  and  that  Henry  Lloyd  his  next 
brother  had  issue  Henry  his  eldest  son,  who  was  father 
to  the  claimant. 

The  House  of  Lords  resolved,  that  the  petitioner  had 
not  any  right  to  a  writ  of  summons  to  parhament,  as 
prayed  by  his  petition. 

51.  In  the  case  of  entailed  dignities,  no  corruption 
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6f  blood  takes  place.     A  diffnitv  in  tail  may  therefore  Does  not  ex- 

,  ,.  ,,^  ..®*^  .  ,i^i  1        tend  to  entailed 

be  claimed  by  a  son  survivin"^  an  attainted  latiier,  who  dignities. 

.        .  Tit  2y   c  5 

never  was  possessed  of  the  dignity.     For  the  son  may 

in  such  a  case  claim  from  the  first  acquirer^  performam 

doni,  as  heir  male  of  his  body,  within  the  description  of 

the  gift,  without  being  affected  by  the  attainder  of  his  2  Hale  p.  c. 

father,  or  any  other  lineal  or  collateral  ancestor. 

52.  In  1764,  John  Murray  presented  a  petition  to  ^^'jj'^f "''" ''^ 
his  Majesty,  stating  that  his  grandfather  John  Marquis  ^°^l?-^^ 
of  Athol  was  by  letters  patent  created  Duke  of  Athol,  469. 
to  him  and  the  heirs  male  of  his  body.  That  the  said 
Duke  of  Athol  died  in  1725,  leaving  James  his  eldest 
son,  who  succeeded  to  the  title,  and  George  his  second 
son,  who  was  the  petitioner's  father.  That  the  said 
George  was  in  the  year  1745  attainted  of  high  treason^ 
by  act  of  parliament;  and  died  in  1760,  leaving  the  peti- 
tioner his  eldest  son.  That  James,  the  second  duke  of 
Athol,  died  in  1764,  without  leaving  any  issue  male. 
That  the  petitioner  had  consulted  many  gentlemen 
learned  in  the  law  of  England,  particularly  the  Honour- 
able Charles  Yorke,  Sir  Fletcher  Norton,  and  Mr.  De 
Grey,  whether  the  said  attainder,  under  the  circum- 
stances of  the  case,  could  be  any  bar  to  the  petitioner's 
succeeding  to  the  said  title  upon  the  death  of  his  said 
uncle,  James  Duke  of  Athol  ;  and  the  said  gentlemen 
were  unanimously  of  opinion,  that  as  by  the  law  of 
England  in  a  like  case,  no  objection  could  arise  from 
the  said  attainder ;  and  as  by  the  statute  of  7  x\nne,  all 
persons  attainted  of  treason  in  Scotland  were  liable  to 
the  same  corruption  of  blood,  pains,  penalties,  and  for- 
feitures, as  persons  convicted  or  attainted  of  high  trea- 
son in  England,  the  petitioner  would  be  clearly  entitled 
to  succeed  to  the  said  honours.  The  petitioner  there- 
fore prayed,  that  proper  directions  should  be  given  for 
having  the  petitioner's  right  declared  and  established. 

This  petition  was  referred  to  the  House  of  Lords, 
who  resolved  that  the  petitioner  had  a  right  to  the  title 
claimed  by  his  petition. 
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53.  In  the  above  case  the  person  attainted  died  in 
the  lifetime  of  the  ancestor  who  was  possessed  of  the 
dignity  :  but  in  the  following  case  the  person  attainted, 
having  survived  the  ancestor  who  was  possessed  of  the 
dignit}^  the  judges  were  of  opinion  that  the  dignity 
returned  to  the  Crown,  and  could  not  be  claimed  by 
any  collateral  relation  of  the  person  attainted. 
Airiieearidom,  54.  Walter  Ogilvy  claim,ed  the  earldom  of  Airlie  in 
i8iV  ^^^^*  1812,  stating  that  by  letters  patent  in  1639  James 
Ogilvy,  then  Lord  Ogilvy,  was  created  Earl  of  Airlie, 
to  him  and  his  heirs  male ;  that  the  title  descended  to 
David  Earl  of  Airlie,  who  had  two  sons,  James  and 
John.  James  was  attainted  of  high  treason  in  1715, 
and  survived  his  father,  but  died  without  issue  about 
the  year  1730.  That  John  Ogilvy  did  not  assume  the 
title,  but  was  vested  in  the  family  estates.  That  the 
said  John  had  two  sons  ;  David,  who  was  attainted  of 
high  treason  in  1 746  ;  and  Walter.  That  David,  after 
remaining  abroad  for  several  years,  received  his  pardon; 
and  an  act  of  parliament  was  passed  removing  some  of 
the  incapacities  and  disabilities  occasioned  by  his  at- 
tainder. That  the  said  David  died  in  1803,  leaving 
an  only  son,  who  died  a  bachelor  in  1812,  by  which 
the  estates  and  dignities  devolved  on  the  said  Walter 
Ogilvy. 

The  case  was  heard  before  the  committee  of  pri- 
vileges ;  and  the  lords  conceiving  that  a  question  of 
English  law  arose,  as  to  the  effect  of  the  two  persons 
attainted  having  survived  their  ancestors,  the  Attorney- 
General  was  desired  to  attend,  and  state  his  objection 
to  the  claim. 

The  Attorney-General^  admitted  that  the  petitioner 
had  clearly  established  his  pedigree  as  grandson  to 
David,  third  Earl  of  Airhe,  and  that  the  petitioner's 
right  to  the  earldom  would  be  indisputable  if  it  were 
not  for  the  attainders  of  his  uncle,  and  of  his  brother. 
That  the  only  material  fact  upon  which  any  question 
could  arise  was,  that  the  attainted  person  survived  the 
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ancestor  in  whom  the  title  vested  at  the  time  of  the  at- 
tainder ;  which  was  the  same  in  both.  That  in  the 
cases  cited  by  the  claimant's  counsel,  the  estate  tail  was 
created  by  a  subject :  but  the  law  was  quite  different 
where  the  grant  of  an  estate  tail  was  made  by  the 
Crown,  with  the  immediate  reversion  in  the  King.  In 
such  case  the  King  was  in  by  reverter  to  his  original 
title  ;  and  had  not  a  base  fee  dependent  upon  the  con- 
tinuance of  the  grantee's  issue,  as  he  would  if  the  en- 
tail had  been  created  by  a  subject,  a  distinction  fully 
stated  by  Lord  Hobart  in  Sheffield  v.  RatcHffe  respect- 
ing estates  tail ;  where  the  remainder  or  reversion  was 
in  a  subject,  and  where  it  was  in  the  Crown.  ''  It  is 
plain  (says  Lord  Hobart,)  that  a  tenant  in  tail  with  re- 
version in  the  Crown,  if  he  be  attainted,  his  blood  is 
corrupted,  and  his  estate  tail  ceaseth  upon  his  deaths 
and  the  land  reverteth  to  the  King  in  possession." 

That  the  26  Hen.  8.  was  not  to  be  construed  as  a 
penal  law  :  but  as  a  law  introduced  for  the  benefit  of 
the  Crown,  and  as  a  remedial  law  for  the  discourage- 
ment of  treason.  Therefore  when  an  estate  in  fee  tail 
was  created  by  a  subject,  the  statute  should  not  operate 
to  corrupt  the  blood  of  the  tenant  in  tail,  by  attainder  : 
but  to  vest  his  estate,  as  a  base  fee,  in  his  Majesty ;  be- 
cause it  would,  by  corrupting  the  blood,  destroy  the 
estate  tail,  and  give  it  to  the  person  in  remainder  or  re- 
version. But  when  the  estate  tail  was  created  by  the 
Crown,  and  the  immediate  reversion  was  vested  there, 
the  attainder  operated  to  corrupt  the  blood,  and  thereby 
to  defeat  the  estate  tail,  and  thus  give  an  immediate  ef- 
fect to  the  reversion  ;  placing  the  King  at  once  in  as 
of  his  original  estate,  instead  of  vesting  in  his  Majesty 
a  base  fee,  with  a  reversion  expectant  thereon.  If, 
therefore,  the  operation  of  the  statute  was  to  corrupt 
the  blood,  whenever  the  reversion  was  in  the  Crown, 
all  such  estates  were  put  out  of  the  protection  of  the 
statute  De  Donis,  and  were  extinguished  by  attainder 
for  treason,  in  the  .same  manner  as  a  base  fee  would 
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have  been  previous  to  the  statute.  Supposing  the 
claimant's  counsel  to  be  right  in  contending,  that  a 
dignity  which  was  never  vested  in  the  heir  in  tail,  pre- 
vious to  his  attainder  and  death,  was  not  subject  to  for- 
feiture, and  that  the  heir  should  succeed  to  it ;  the 
next  point  is,  whether  if  the  presumptive  heir,  though 
attainted  before  the  death  of  the  tenant  in  possession, 
does  in  fact  survive  him,  the  estate  is  forfeited  under 
the  words  of  the  statute  ''  shall  lose  and  forfeit  to  the 
King,  his  heirs  and  successors,  all  such  lands,  tene- 
ments, and  hereditaments,  which  any  such  offender 
shall  have  of  any  estate  of  inheritance  in  use  or  pos- 
session, by  any  right,  title,  or  means,  &c.  at  the  time 
of  any  treason  committed,  or  at  any  time  after.'' 

It  was  contended  on  the  other  side,  that  the  words, 
*^*^at  any  time  after,"  referred  to  the  time  of  the  at- 
tainder, which  they  considered  as  a  civil  death,  and 
that  it  did  not  extend  to  such  estates  as  opened  to  him 
after  the  attainder.  This  act  was  made  for  the  benefit 
of  the  Crown;  and  was  remedial,  being  designed  to  in- 
timidate traitors,  and  to  suppress  treason.  These  ob- 
jects were  most  effectually  provided  for  by  preventing 
the  succession  of  other  members  of  the  family,  by  means 
of  collateral  limitations.  The  words  ''  at  any  time  after" 
were  sufficiently  extensive  to  cover  all  cases  of  descent 
which  occurred,  as  well  after  the  attainder,  as  between 
that  period  and  the  commission  of  the  treason  ;  they 
were  entitled  therefore  to  that  construction  which  should 
suppress  the  mischief,  and  advance  the  remedy.  But 
it  had  been  argued  that  an  attainted  person  was  in- 
capable of  taking  the  estate  for  the  purpose  of  inherit- 
ance or  enjoyment,  and  consequently  that  he  had  no- 
thing subsequent  to  the  attainder  which  could  be  the 
subject  of  forfeiture.  Co.  Lit.  13  a.,  and  Cro.  Car.  477. 
had  been  cited  as  authorities.  But  in  opposition  to  this 
doctrine  he  might  observe,  that  in  Lord  Hale's  note  on 
the  passage  in  Co.  Lit.  as  stated  by  Mr.  Hargrave^,  it  is 
laid  down — if  A.  enfeofl's  B.  attainted  of  treason,  to  the 
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tise  of  C,  the  King  shall  have  the  land  discharged  of 
the  use.  And  Pimb's  case  is  cited  from  Moore  196. 
However  true  this  law  might  be  as  to  estates  in  fee 
simple^  he  doubted  much  whether  it  was  correct  as  to 
estates  tail.  By  the  statute  De  Donis  the  blood  of  an 
attainted  tenant  in  tail  was  so  far  preserved  from  cor- 
ruption^ that  the  estate  was  transmissible  through  him 
to  the  next  heir.  And  he  had  thus  a  capacity  secured 
to  him  of  takincr  to  that  extent.  But  26  Hen.  8.  did 
not,  according  to  the  agreement  of  the  claimant's  coun- 
sel, corrupt  the  blood,  but  rather  prevented  that  cor- 
ruption which  would  be  the  result  of  an  attainder,  by  the 
common  law,  in  order  to  preserve  the  estate  tail  for  the 
benefit  of  the  Crown,  so  long  as  the  attainted  person 
had  issue;  and  for  those  in  remainder,  where  a  re- 
mainder existed.  If,  therefore,  he  was  to  be  considered 
as  so  far  capable  of  taking  the  inheritance,  as  to  trans- 
mit it  to  the  next  heir,  previous  to  26  Hen.  8.  that  act 
could  not  be  said  to  take  away  a  capacity  which  it  was 
for  the  benefit  of  the  Crown  to  preserve,  more  espe- 
cially when  the  words  were  sufficiently  general,  not  only 
to  admit  of  such  a  construction,  but  to  require  one  more 
consonant  to  the  spirit  and  meaning  of  the  Legislature. 
As  to  the  precedents  which  had  been  cited,  they  dif- 
fered from  this  case  in  the  material  circumstance  that 
the  attainted  heir  did  not  in  any  of  them  survive  the 
tenant  in  tail.  In  the  Duke  of  AthoPs  case,  it  appeared 
from  the  petition  of  John  Murray,  that  his  father,  John 
Murray,  who  was  attainted,  died  in  1760,  while  his 
uncle,  Duke  John,  to  whom  he  claimed  to  succeed^ 
survived  till  1764.  Lord  Bolingbroke's  case,  which 
was  reUed  on,  and  considered  by  the  petitioner  to  be 
in  point,  seemed  to  admit  of  a  distinction  not  less  ma- 
terial. In  that  case  a  remainder  was  limited  to  the 
father.  Viscount  St.  John,  in  tail  male,  upon  failure  of 
the  estate  in  tail  male  previously  limited  to  his  son 
Henry,  the  first  Lord  Bolingbroke.  This  could  only 
take  effect  in  possession  upon  the  death  of  Henry  the 
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son  without  issue  male.  The  very  nature  and  object 
of  the  grant  was  to  postpone  the  father,  and  the  heirs 
male  of  his  body  to  his  son  and  the  heirs  male  of  his 
body.  The  remainder  to  the  father  would  not  take 
effect  until  the  preceding  limitation  to  the  son  was 
gone  and  spent.  During  the  son's  life  his  estate  tail  in 
the  dignity  was  divested  out  of  him  by  the  attainder: 
but  it  was  in  existence^  and  vested  in  the  Crown  by 
forfeiture ;  and  it  seemed  very  difficult  to  conceive  how 
the  father's  remainder  could  descend^  upon  the  father's 
death,  to  his  son,  when  by  the  very  nature  and  terms 
of  the  creation,  neither  he  nor  his  issue  could  by  possi- 
bility enjoy  the  dignity.  He  contended,  therefore,  that 
in  the  true  spirit  and  meaning  of  the  grant,  he  was  ex- 
cluded altogether  from  the  succession  under  the  limita- 
tion. That  it  never  did  descend  upon  him  ;  and  that  the 
next  heir  male  to  the  father.  Viscount  St.  John,  suc- 
ceeded directly  to  the  title,  as  heir  to  his  father,  pointed 
out  by  the  limitation. 

He  concluded  with  submitting  to  the  Lords,  that  a 
title  to  the  earldom  of  Airlie  had  not  been  made  out  by 
the  petitioner. 

In  the  next  sessions  the  claimant  presented  an  addi- 
tional case,  (a)  in  which  it  was  contended,  that  in  con- 
sequence of  the  statute  De  Donis,  those  estates  that 
were  conditional  fees  at  common  law  became  estates 
tail,  and  were  protected  from  forfeiture  for  high  trea- 
son, except  during  the  life  of  the  offender,  and  also 
1  Inst.  392.  b.  from  Corruption  of  blood.  Thus  Littleton,  s.  747,  after 
stating  that  where  a  man  is  attainted  or  outlawed  for 
felony,  his  blood  is  corrupted,  proceeds  in  these  words, 
"  But  the  issue  in  tail,  as  to  tenements  tailed,  is  not  in 
such  case  barred,  because  he  is  inheritable  by  force  of 
the  statute,  and  not  by  course  of  common  law  ;  and, 
therefore,  such  attainder  of  his  father,  or  of  his  ancestor 
in  tail,  shall  not  put  him  out  of  his  right,  by  force  of  the 

:(a)  The  additional  case  was  prepared.by  the  Author  of  this  Work. 
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tail,  &c/*  Thus  stood  the  law  till  the  statute  26  Hen. 
VIII.  c.  13.  by  which  it  was  enacted  that  every  person 
convicted  of  high  treason,  ''  shall  lose  and  forfeit  such 
lands^  tenements^  and  hereditaments  which  any  such 
offender  or  offenders  shall  have  of  any  estate  of  inherit- 
ance in  use  or  possession  by  any  right,  title,  or  means, 
at  the  time  of  any  such  treason  committed,  or  at  any 
time  after;  saving  to  every  person  and  persons,  their 
heirs  and  successors,  (other  than  the  offenders  in  any 
treason,  their  heirs  and  successors)  all  such  rights,  titles, 
&c.  which  they  shall  have  at  the  day  of  the  committing 
such  treasons,  or  at  any  time  afore/' 

Under  the  general  words  of  this  statute,  estates  tail 
became  forfeitable  for  treason :  but  it  was  laid  down  by 
the  Court  of  Exchequer  in  Dowtie's  case,  3  Rep.  10. 
"  That  neither  the  act  nor  the  attainder  makes  any 
corruption  of  blood  as  to  the  descent  of  land  in  tail  ; 
for  Popham,  Attorney -General,  said  that  so  it  was  agreed 
in  the  case  of  Lord  Lumley  ;  that  where  there  was 
grandfather,  father,  and  son,  and  the  grandfather  was 
tenant  in  tail,  and  the  father  was  attainted  of  high 
treason,  and  died  in  the  life  of  the  grandfather,  and 
afterwards  the  grandfather  died,  that  the  land  should 
descend  to  the  son,  notwithstanding  the  attainder  of  the 
father;  for  the  father  had  not  the  land,  neither  in  pos- 
session nor  in  use,  in  which  two  cases  the  act  of  26  J^'o*  ^'i^'/^- 

o  Rep.  ibo.  a. 

Hen.  VIII.  gave  the  forfeiture  only  ;  and  his  attainder 
is  not  any  corruption  of  blood,  for  the  land  entailed.'' 

It  follows  that  in  all  cases  of  claims  by  an  issue  in 
tail  to  lands  entailed,  a  pedigree  may  be  deduced 
through  an  attainted  person.  And  in  the  case  of  Lord 
Lumley,  the  grandson  must  have  been  allowed  to  de- 
duce his  pedigree  through  his  father,  though  the  father 
was  attainted  of  high  treason.  The  Attorney-General 
had  contended  that  where  the  grant  of  an  estate  tail 
was  made  by  the  Crown,  with  the  immediate  reversion 
in  the  Crown,  the  King,  in  case  of  attainder  of  the  tenant 
in  tail,  is  in  by  reverter  to  his  orig-inal  title,  the  blood 
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of  the  tenant  in  tail  being-  corrupted,  and  has  not  a  base  ^ 
fee  dependent  upon  the  continuance  of  the  grantee's 
issue ;  in  support  of  which  he  has  cited  the  dictum  of 
Lord  C.  J.  Hobart^  already  stated.  It  would  be  neces- 
sary to  state  the  legal  principles  upon  which  this  as- 
sertion was  founded.  In  the  case  of  an  estate  tail^ 
with  the  remainder  or  reversion  in  a  subject,  as  the 
attainder  of  the  tenant  in  tail  cannot  affect  the  person 
in  remainder  or  reversion,  the  estate  becomes  forfeited 
to  the  Crown  during  the  life  of  the  tenant  in  tail,  by  the 
enacting  part  of  the  statute,  and  also  remains  in  the 
Crown  during  the  existence  of  any  issue  of  the  tenant 
in  tail,  by  the  saving-,  out  of  which  the  heirs  of  the 
offender  are  excluded ;  so  that  the  Crown  in  that  case 
acquires  a  base  fee,  as  long  as  there  are  any  heirs  of 
the  body  of  the  tenant  in  tail.  But  in  the  case  where 
the  immediate  reversion  in  fee  is  in  the  Crown,  it  was 

Piowd.  559.  contended,  but  not  resolved,  in  Walsingham's  case,  that 
the  Crown  should  have  the  land  by  way  of  reverter, 
and  not  by  way  of  forfeiture.  In  that  case  the  tenant 
in  tail,  previous  to  his  attainder,  had  made  a  feoffment 
in  fee ;  and  the  real  question  was,  whether  that  feoff- 
ment operated  as  a  discontinuance;  for  if  it  did,  the 
forfeiture  would   have  been  saved,  as  will  be  shewn 

,  hereafter.     The  same  question  again  arose  in  the  case 

of  Stone  V.  Newnham  ;  and  was  repeatedly  argued  in 
the  Exchequer  Chamber,  where  it  was  resolved  that 
the  right  of  the  estate  tail  was  forfeited,  because  the 
feoffment  could  not  operate  as  a  discontinuance,  the 
reversion  always  remaining  in  the  Crown.  The  At- 
torney-General had  contended  that  these  decisions  jus- 
tified the  dictum  of  Lord  Hobart,  that  the  statute  26 
Hen.  VIII.,  which  creates  a  forfeiture  of  estates  tail,  is 
a  remedial,  and  not  a  penal  law.  That  where  the 
reversion  is  in  the  Crown,  the  blood  of  the  tenant  in 
tail  is  corrupted  :  but  where  there  is  a  remainder  or 
reversion  in  a  subject,  the  blood  is  not  corrupted,  be- 
c?:use  such  a  construction  would  operate  to  destroy  the 
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estate  tail,  and  deprive  the  Crown  of  the  forfeiture  ;  for 
in  that  case  the  estate  would  go  to  the  person  in  remain- 
der or  reversion. 

This  exposition  of  the  statute  was  perfectly  new. 
The  first  part  of  it  rested  solely  on  the  authority  of  Lord 
Hobart :  but  it  was  observable  that  nothing-  similar  to 
that  dictum  was  elsewhere  to  be  found.  It  was  true 
that  where  a  tenant  in  tail,  with  the  immediate  rever- 
sion in  the  Crown,  was  attainted  of  high  treason,  he 
forfeits  his  estate  not  only  for  his  own  life,  but  also 
during  the  existence  of  any  issue  of  his  body,  because 
the  issue  are  excluded  by  the  saving.  It  does  not, 
however,  follow  that  his  blood  is  corrupted  ;  that  would 
be  directly  contrary  to  all  the  resolutions  on  the  sta- 
tute.    Lord  Hobart's  zeal  for  the  Crown,  and  indi^na-  „  ,   „  ^^^ 

'-'  Hob.  K.  600. 

tion  against  the  traitor,  by  which  he  candidly  acknow- 
ledges  himself  to  have  been   moved  in  pronouncing 
that  judgment,   instigated  him  to  go  somewhat  too  far 
in  advancing  an  extrajudicial  opinion,  not  warranted 
by  the  authorities  he  cited,  nor  admitted  by  any  sub- 
sequent writer.     For  neither  Lord  Hale  nor  Serjeant  ^^^^  „  ^^^j 
Hawkins,  who  have  ffiven  very  able  expositions  of  this  i-  242. 
statute,  and  also  or   VValsingham's  case,  and  that  of  49.  s.  is  &  24. 
Stone  V.  Newnham,  have  adopted,  or  even  noticed.  Lord 
Hobart's  dictum:  but  have  distinctly  stated  that  in  both 
the   cases   abovementioned    the   Crown   acquired   the 
estate  by  forfeiture. 

The  second  part  of  the  Attorney-General's  exposi- 
tion of  the  statute  is  equally  unfounded ;  for  where 
there  is  a  remainder  or  reversion  in  a  subject,  the  sta- 
tute, as  has  been  already  stated,  vests  the  estate  in  the 
Crown,  during  the  Hfe  of  the  tenant  in  tail,  under  the 
enacting  clause,  and  bars  the  issue,  by  excluding  them 
from  the  benefit  of  the  savings,  so  as  to  vest  a  base  fee 
ia  the  Crown,  even  if.  the  blood  were  corrupted ;  for 
such  corruption  of  blood  would  disable  the  issue  in  tail 
from  inheriting,  and  the  person  in  remainder  could  not 
take  as  long  as  there  was  issue  of  the  tenant  in  tail ; 
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consequently  the  Crown  would  be  entitled  to  hold  the 
estate  during-  that  period. 

But  admitting  the  dictum  of  Lord  Hobart  to  be  good 
law,  still  it  would  not  affect  the  present  case,  for  it  does 
not  contravene  the  doctrine  established  ever  since  the 
statute  26  Hen.  VIII.  was  made,  and  which  will  be 
stated  hereafter,  that  a  person  must  actually  have  an 
estate  tail,  to  be  capable  of  forfeiting  it  under  that 
act;  and  here  neither  of  the  persons  attainted  ever  had 
any  estate  in  the  dignity  claimed.  Nor  the  doctrine 
established  in  Lord  Lumley's  case,  that  the  attainder  of 
the  heir  in  tail  is  not  attended  with  corruption  of  blood, 
quoad  the  estate  tail. 

The  Attorney-General  contended  that  if  the  pre- 
sumptive heir,  though  attainted  before  the  death  of  the 
tenant  in  possession,  does  in  fact  survive  him,  the  estate 
is  forfeited,  because  the  statute  26  Hen.  VIII.  being; 
made  for  the  benefit  of  the  Crown,  and  remedial ;  the 
words  ''  or  at  any  time  after,''  are  sufficiently  extensive 
to  cover  all  the  cases  of  descent  which  occur,  as  weU 
after  the  attainder,  as  between  that  period  and  the  com- 
mission of  the  treason.  To  this  argument  a  full  answer 
may  be  given ;  for,  first,  a  tenant  in  tail  can  only  forfeit 
what  he  has ;  second,  A  person  attainted  cannot  take 
an  estate  tail  by  descent,  and  consequently  cannot  have 
it  to  forfeit. 

With  respect  to  the  first  of  these  propositions  the 
statute  26  Hen.  VIII.  has  down  to  the  present  time 
been  construed  so  strictly  that  the  tenant  in  tail  must 
actually  have  the  estate  tail,  in  order  to  be  capable  of 
forfeiting  it.  Thus  it  has  been  decided  that  where  a 
tenant  in  tail,  with  the  reversion  in  a  subject,  made  a 
feoffment  in  fee  of  his  estate,  and  afterwards  was  at- 
tainted of  treason,  the  feoffment  operated  as  a  disconti- 
nuance, and  the  offender  not  having  the  estate  tail 
in  him  at  the  time  of  the  attainder,  there  was  no  for- 
feiture. 

Where  the  immediate  reverston  was  in  the  Crown,' 


1  Inst.  335.  a. 
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there  was  no  discontinuance  of  the  estate  tail;  and 
therefore  it  was  not  forfeited,  as  has  been  ah'eady 
mentioned. 

The  principles  of  these  decisions  is,  that  a  right  of 
entry  is  forfeited  to  the  Crown,  under  the  statute  26 
Hen.  VIII.,  but  not  a  ri^ht  of  action.  Now  where 
the  tenant  in  tail,  with  remainder  to  a  subject,  discon- 
tinues his  estate,  his  issue  has  only  a  right  of  action, 
which  is  not  forfeited :  but  where  the  immediate  rever- 
sion is  in  the  Crown,  the  tenant  in  tail  cannot  create  a 
discontinuance  ;  so  that  a  right  of  entry  remains  in  the 
issue,  which  is  forfeited  to  the  Crown. 

Judge  Jenkins  states  that  where  a  tenant  in  tail  cent.  7  Ca.  21. 
discontinued,  and  the  discontinuee  made  him  a  lease 
for  his  life,  and  afterwards  he  was  attainted,  the  estate 
tail  was  not  forfeited ;  for,  says  he,  in  this  case,  at 
the  time  of  the  treason,  he  had  not  any  estate  to  forfeit, 
as  the  said  statute  26  Hen.  VIII.  requires.  Thus  it 
appears  that  unless  the  tenant  in  tail  actually  has  the 
estate  in  him,  there  is  no  forfeiture.  And  Lord  Coke 
states  the  eflect  of  the  statute  in  these  words : — ''  If 
tenant  in  tail  in  possession,  or  that  hath  a  right  of  entry, 
be  attainted  of  high  treason,  the  estate  tail  is  barred, 
and  the  land  is  forfeited  to  the  King." 

With  respect  to  the  second  proposition,  it  will  not  be 
necessary  to  cite  many  authorities  to  prove  that  a  per- 
son attainted  cannot  take  any  estate  by  descent ;  tliat  of 
Lord  Coke  will  be  quite  sufficient, — "^If  a  man  be  at-  iinst.  8. «. 
tainted  of  treason  or  felony,  although  he  be  born  within 
wedlock,  he  can  be  heir  to  no  man.'' 

This  doctrine  applies  equally  to  an  heir  in  tail,  who 
was  incapable,  as  well  before  the  statute  26  Hen.  VHI. 
as  since,  of  taking  an  estate  tail  by  descent.  This  is 
clear  upon  principle,  because  the  disability  created  by 
an  attainder  is  general ;  and  is  also  confirmed  by  the 
following  authorities  ;  in  which  it  is  said  that  where  the 
issue  in  tail  is  attainted  of  felony,  he  cannot  take  the 
estate  tail  by  descent :  but  it  either  vests  in  the  Crown, 
VOL.  ni.  o 
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or  becomes  the  property  of  the  first  occupant,  during^ 
the  life  of  the  attainted  person. 
B  PI  5  In  Viner's  Ab.  tit.  Blood  Corrupted,  is  the  following" 

ria ^7*^^"^"^**  translation  of  a  passage  from  Brooke's  Ab. — ''Where 
the  issue  in  tail  is  outlawed  of  felony,  in  the  life  of  the 
ancestor,  and  gets  a  pardon  in  the  life  of  the  ancestor, 
he  may  enter  after  the  death  of  his  ancestor,  as  heir  in 
tail;  contra,  of  fee  simple.  But  if  the  ancestor  dies 
before  the  pardon,  then  it  seems  by  Thorpe  that  the 
heir  in  tail  cannot  enter.  The  reason  seems  to  be  in- 
asmuch as  the  King  shall  have  the  land  during  the  life 
of  the  outlaw. 
Tit.  Descent,  The  same  doctrine  is  laid  down  by  Brooke,  and  ap- 
29As'siics,pia.  pears  to  be  deduced  from  a  case  in  the  year  books, 
which  is  thus  stated  and  reasoned  upon  by  Plowden 
557,  8. — ''  Tenant  in  tail  was  bound  in  a  statute  mer- 
chant ;  and  the  issue  was  outlawed  for  felony,  and  ob- 
tained a  charter  of  pardon,  in  the  life  of  the  father. 
The  father  died,  the  issue  entered,  the  conusee  sued 
execution  of  the  land,  and  the  heir  brought  an  assise. 
Whether  or  no  the  assise  was  maintainable  was  there 
debated.  The  principal  point  argued  was,  what  estate 
the  issue  had ;  for  if  he  had  an  estate  tail,  then  the 
assise  was  maintainable,  for  then  he  was  remitted  to  his 
estate  tail,  in  which  case  execution  could  not  be  issued 
against  him ;  and  if  the  issue  had  a  fee  simple,  or  any: 
other  estate  than  an  estate  tail,  then  the  assise  was 
maintainable.  And  there  it  appears  that  the  outlawry 
for  felony  so  disabled  him  in  blood,  that  he  could  not 
take  by  descent  the  land  in  tail,  any  more  than  the  land 
in  fee  simple,  notwithstanding  the  charter  of  pardon, 
which  could  not  restore  his  blood  to  its  former  purity. 
From  whence  it  follows  that  when  his  father  died,  the 
land  could  not  revert  to  the  donor,  because  the  donee, 
had  issue,  and  the  issue  could  not  take  hy  descent  by 
reason  of  his  disahiliiy.  So  that  upon  the  death  of  the 
father  the  freehold  in  deed  or  in  law  was  none,  but  in 
nuhibns,  as  it  is  where  tenant  pur  autre  vie  dies  in  the^ 
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life  of  cestui  que  vie,  and  none  enters ;  in  which  case 
every  man  in  the  world  has  an  equal  title  to  the  land; 
and  therefore  when  the  issue  in  tail  entered^  he  was  but 
an  occupant." 

In  a  note  of  Lord  Hale  published  by  Mr.  Hargrave,  j  in,t.  22.  a. 
the  doctrine  of  the  case  in  29  Assise  is  thus  stated :  "•  ^* 
''  The  issue  in   tail  attainted,  in  vita  patris,  after  the 
death  of  the  father  the  donor  cannot  enter:  but  the 
issue,  if  pardoned,  may  enter  and  hold  as  special  occu- 
pant, subject  to  the  charges  of  the  father.*' 

Thus  it  appears  at  common  law  the  issue  in  tail,  if 
attainted  of  felony,  and  a  fortiori  if  attainted  of  high 
treason,  is  incapable  of  taking-  an  estate  tail  by  descent; 
and  there  is  surely  nothing  in  the  statute  26  Hen.  VIII. 
to  enable  him  to  inherit.  Before  that  statute  if  a  tenant 
in  tail  was  attainted  of  treason,  the  estate  tail  was  for- 
feited to  the  Crown  during  the  life  of  the  tenant  in  tail: 
but  upon  his  death  his  issue  became  entitled  to  it. — 
''  Where  tenant  in  tail  is  attainted  of  treason  before  the  vin.  Abr.  tit. 
statute  26  Hen.  VIII.  his  son  shall  have  the  land,  for  he  Fp'-^f  ure,  c. 

Pla.  4. 

does  not  claim  only  as  his   heir,  but  by  the  statute,  Et  Bru.  Ahr.  tit. 
per  formam  Doni."     Now  as  the  only  object  of  that  '  ''""'' 
statute  was  to  destroy  the  descent  to  the  issue  of  an 
attainted  person,  it  is  impossible  to  construe  it  so  as 
to  give  an  attainted  issue  a  capacity  of  inheriting-,  w  hich 
he  had  not  before. 

Mr.  Attorney-General  advanced  a  singular  argument 
as  to  this  point.  He  said  that  as  an  attainted  person 
was  so  far  capable  of  taking  the  inheritance  as  to  trans- 
mit it  to  the  next  heir,  previous  to  the  statute  26  Hen. 
VIII.,  that  act  cannot  be  said  to  take  away  a  capacity 
which  it  is  for  the  benefit  of  the  Crown  to  preserve  ; 
more  especially  where  the  words  are  sufficiently  ge- 
neral. A  proposition  is  here  assumed  which  is  not  law ; 
for  it  has  been  shewn  that  a  person  attainted  was  inca- 
pable of  taking  an  estate  tail  by  descent,  before  or  since 
the  statute  26  Hen.  VHI.  The  capacity  of  taking  by 
descent  is  here  confounded  with,  or  deduced  from,  the' 

o2 
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capacity  of  transmitting ;    though  perfectly   different. 
It  is  true  that  the  issue  in  tail,,  though  attainted^  may  be 
the  means  of  transmitting  an  estate  tail ;  because  as  his 
blood  is  not  corrupted  quoad  an  estate  tail^  a  title  may 
be  deduced  through  him :  but  that  does  not  give  him 
the  power  of  taking  the  estate  tail  by  descent ;  for  cor- 
ruption of  bloody  as  Mr.  Yorke  properly  describes  it, 
is  a  consequential  disabihty,  which  affects  the  heirs  of 
an  attainted  person,  but  does  not  affect  himself.     A 
person  attainted  is  equally  incapable  of  inheriting,  whe- 
ther his  blood  be  corrupted  or  not ;  the  only  difference 
is,  that  where  his  blood  is  not  corrupted,  a  pedigree 
may  be  deduced  through  him ;  where  his  blood  is  cor-; 
rupted,  it  cannot. 

In  the  case  of  an  estate  in  fee  simple,  the  attainder 
of  the  heir  apparent  does  not  create  a  forfeiture  of  the 
estate,  because  a  person  can  only  forfeit  what  he  has. 
Upon  the  death  of  the  ancestor,  the  estate  will  escheat 
to  the  lord  of  the  fee,  because  the  heir  cannot  take  by 
descent,   on  account  of  his  attainder  ;  and   his  blood 
being  corrupted,    no  other  person  can   derive  a  title 
through  him.     If  the  King  be  lord,  he  wiil  take  by  es- 
cheat, not  by  forfeiture.    If  the  land  be  held  of  a  mesne 
iinst.  i3fl.      lord,  it  will  escheat  to  him.. — ''  The  father  is  seised  of 
lands  in  fee  simple  holden  of  J.  S.;  the  son  is  attainted 
of  treason,  the  father  dieth,  the  lands  shall  escheat  to 
J.  S.  propter  defectum  sanguinis,  for  that  the  father 
died  without  heir;  and  the  King  cannot  have  the  land, 
because  the  son  never  had  any  thing  to  forfeit. 
Fitz.N.B.  143.       In  the  case  of  estates  tail  there  can  be  no  escheat, 
for  escheats  are  only  of  the  fee  simple.     The  attainder 
of  the  heir  disables  him  from  taking  during  his  life  : 
but  his  blood  not  being  corrupted,  the  next  heir,  though 
lineal,  may  after  his  death  derive  a  title  to  the  estate 
through  him. 

The  reason  of  inserting  the  words,  '^'or  any  time 
after/*  in  the  statute  26  Hen.  8.  will  plainly  appear 
upon  an  examination  of  tbe  law  of  forfeiture  in  cases 
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of  fee  simple  estates,  and  the  object  of  the  Legislature 
in  making  the  statute  26  Hen.  8. 

Lord  Hale  says, — ''  The  relation  of  the  forfeiture  or  p- c.  Vol.  h 
escheat  of  lands,  for  treason  or  felony,  to  avoid  all 
mesne  incumbrances,  is  to  the  time  of  the  offence  com- 
mitted." If  this  were  not  the  law,  a  person  indicted 
for  treason  might,  on  the  eve  of  his  trial,  convey  all  his 
real  estates  to  his  children,  and  thus  deprive  the  Crown 
of  the  forfeiture.  It  is  therefore  settled  that  all  real 
property  whereof  a  person  is  seised  at  the  time  of  the 
offence  committed,  or  at  any  time  after,  down  to  the  at- 
tainder, becomes  forfeited  to  the  Crown. 

As  to  any  lands  acquired  after  the  attainder,  they 
also  become  the  property  of  the  King",  upon  another 
principle,  namely,  that  a  person  attainted  is  civilly  dead, 
and  can  only  purchase  for  the  benefit  of  the  Crown. 
Thus  Lord  Coke  says, — ''And  if  a  man  be  attainted  of  iinst.2J» 
felony^  yet  he  hath  capacity  to  purchase  to  him  and  his 
heirs,  albeit  he  can  have  no  heir  :  but  he  cannot  hold 
it,  for  in  that  case  the  King  shall  have  it  by  his  preroga- 
tive, and  not  the  lord  of  the  fee ;  for  a  man  attainted 
hath  no  capacity  to  purchase,  being  a  man  civiliter 
mortuuSy  but  only  for  the  benefit  of  the  King." 

It  is  the  same  where  a  person  is  attainted  of  treason.  PimVs  case, 
A  persx)n  committed  treason  in  18  Eliz.  for  which  h^  «  •  ^p. 
was  attainted  eight  years  after.  Between  the  commis- 
sion of  the  treason  ^nd  the  attainder,  lands  were  con- 
veyed to  him  to  certain  uses.  It  was  held  by  Plowden, 
Popham,  and  others,  that  the  estate  of  the  land  was  in 
the  Queen,  because  she  was  entitled  to  all  lands  that 
traitors  had  at  the  time  of  the  treason,  or  after.  Now 
as  the  framers  of  the  statute  26  Hen.  8.  must  have  been 
sensible  that  they  were  making  a  penal  law,  by  creating 
a  forfeiture,  where  there  was  none  before  ;  if  they  had 
contented  themselves  with  enacting  that  persons  con- 
victed of  treason  should  forfeit  all  the  lands  and  tene- 
ments which  they  had  at  the  time  of  such  treason  cojji- 
mitted,  those  words  would  not  extend  to  lands  acquired 
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by  purchase  or  descent^  subsequent  to  the  time  when 
the  treason  was  committed,  and  prior  to  the  attainder. 
They  therefore  added  the  words,  ''  or  any  time  after/' 
to  take  in  the  intermediate  period.  But  these  words 
can  never  be  extended  to  the  time  after  the  attainder, 
because  the  attainted  person  becomes,  by  the  attainder, 
incapable  of  taking;  by  descent ;  and  can  only  take  by 
purchase,  for  the  benefit  of  the  Crown. 

The  Attorney-General  be^an  and  ended  his  argument 
by  observing',  that  the  present  case  differed  from  Lord 
Lumley's,  and  that  of  the  Duke  of  Athol,  in  this  ma- 
terial circumstance,  namely,  that  in  those  cases  the  per- 
sons attainted  died  in  the  lifetime  of  their  ancestors  : 
but  in  this  the  persons  attainted  survived  their  ances- 
tors. He  did  not,  however,  cite  any  authority,  neither 
an  adjudged  case,  nor  a  dictum,  or  deduce  any  argu- 
ment, either  from  principle  or  analogy,  to  prove  the 
importance  of  this  difference  ;  or  that  an  estate  in  land, 
or  a  dignity,  would  be  forfeited  or  destroyed  by  reason 
of  such  survivorship.     Now  with  respect  to  estates  in 

Hob.  Rep.  257.  land,  it  is  laid  down  by  Lord  Hobart,  that  an  estate 
tail  may  cease  for  a  time,  and  yet  rise  again  ;  and  may 
cease  as  to  one  person,  and  be  in  force  and  esse  to  an- 

?  Rep.  8 1>.  other.  Thus  Avhere  a  tenant  in  tail  dies,  leaving  his 
wife  pregnant,  the  reversioner  may  enter  :  but  upon 
the  birth  of  a  child,  the  estate  tail  will  revive ;  and  in 
the  case  already  stated  from  Brooke,  it  is  said  by 
Thorpe,  that  the  estate  would  vest  in  the  Crown  dur- 
ing the  life  of  the  outlaw  only ;  and  as  the  donor  is  ex- 
cluded, the  next  issue  must  of  course  have  succeeded  to 
it,  upon  the  death  of  the  outlaw. 

In  Plowden  it  is  said  arguendo,  that  the  estate  would 
go  to  the  first  occupant ;  this  however  appears  to  be  an 
erroneous  opinion.  And  in  the  case  of  Thornby  v. 
Fleetwood  respecting  the  statute  1  Jac.  1.  by  which  it 
was  enacted,  that  if  any  person  should  pass  or  go,  or 
send  beyond  sea  any  child  to  reside  in  a  college  of 
Jesuits,  every  such  person  so  passing,  or  being  sent 
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beyond  sea,  should  as  in  respect  to  himself  only,  and 
not  in  respect  of  any  of  his  heirs  or  posterity,  be  dis- 
abled and  made  incapable  to  inherit,  purchase,  take, 
have,  or  enjoy  any  manors,  lands,  &c.  Mr.  Justice 
Powys  is  reported  to  have  said,— ^^  But  when  the  argu-  374''"^''  ^*P' 
ment  that  the  profits  only  are  forfeited  prevails,  there 
arises  a  subpoint,  who  shall  have  the  profits }  I  say  the 
King  shall  have  them.  1.  Because  he  is  concerned  to 
see  the  law  executed.  2.  There  are  goods  in  the  case, 
as  well  as  lands,— and  who  can  have  them  but  the  King? 
3.  This  is  an  offence  of  a  public  nature,  contra  coroncun 
et  dignitatevi  suam  ;  and  that  makes  the  difference  be- 
tween the  case  of  Woodward  v.  Fox,  and  the  case  of 
tithes,  where  private  interest  is  concerned.  4.  Those 
will  be  derelict  lands,  which  go  to  the  Crown,  when 
there  can  be  no  owner  found." 

If  the  acquisition  of  an  estate  tail  by  the  Crown,  be- 
fore the  statute  26  Hen.  8.  in  consequence  of  the  at- 
tainder for  treason  of  the  tenant,  did  not  destroy  the 
estate  ;  which  appears  to  have  been  the  case,  from  the 
passage  in  Brooke  already  stated, — why  should  the  ac- 
quisition of  an  estate  tail  by  the  Crown,  in  consequence 
of  the  disabihty  of  the  next  heir  in  tail  to  inherit  it,  de- 
stroy the  estate,  and  prevent  its  descent,  upon  the  death 
of  the  person  disabled,  to  the  issue  next  inheritable 
under  the  entail?  In  the  descent  of  estates  in  fee  sim-  Tif.  29.  c.2. 
pl«,  the  circumstance  of  the  attainted  person's  surviving- 
his  ancestor  is  of  the  utmost  importance.  Thus  Lord  P^c.  Voi.  l 
Hale  says, — ''  If  there  be  father  and  two  sons,  and  the 
eldest  is  attainted  in  the  life  of  the  father,  and  dies 
without  issue  in  the  life  of  the  father,  the  younger  son 
shall  inherit  the  father ;  for  he  need  not  mention  his 
elder  brother  in  the  conveying  of  his  title  :  but  if  the 
elder  brother  attaint  survive  the  father  but  a  day,  and 
die  without  issue,  the  second  son  cannot  inherit,  but  the 
land  shall  escheat,  pro  defectu  hceredis ;  for  the  cor- 
ruption of  blood  in  the  elder  son,  surviving  the  fether. 
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impedes  the  descent/*  As  there  is  no  corruption  of 
blood  in  cases  of  entails^  the  time  of  the  death  of  the 
person  attainted  is  immaterial ;  for  a  title,  or  rather  a 
pedigree,  may  be  deduced  through  him,  whether  he 
died  in  the  lifetime  of  the  ancestor  or  not.  And  it  is 
observable  that  Lord  Hale  confines  the  above  case  to 
descents  of  lands  in  fee  simple. 

The  doctrine  contended  for  by  the  Attorney -General, 
that  where  the  person  attainted  survives  his  ancestor, 
there  is  a  forfeiture,  is  not  to  be  found  any  where; 
and  yet  if  the  law  were  so,  it  is  extremely  probable  that 
either  Judge  Jenkins,  who  has  twice  stated  Lord  Lum- 
ley's  case,  or  some  one  of  the  barons  of  the  exchequer, 
who  in  Dowtie's  case  fully  discussed  the  statute  26  Hen. 
8.  would  have  mentioned  so  important  a  point.  Lord 
Hale,  in  his  Pleas  of  the  Crown,  professes  to  give  a 
full  account  of  the  doctrine  of  forfeiture  for  high  trea- 
son, to  which  he  has  dedicated  a  long  chapter.  He  has 
Ch.  28.  Vol.  I.  twice  stated  Lord  Lumley's  case  :  but  is  totally  silent  as 
to  the  consequence  of  an  attainted  issue  in  tail  surviving 
his  ancestor.  Is  it  probable  that  if  he  thought  the  cir- 
cumstance of  survivorship  would  create  a  forfeiture,  he 
would  have  omitted  to  state  it } 

Serjeant  Hawkins  is  equally  silen't  on  this  head  ;  nor 
is  this  doctrine  mentioned  by  Mr.  Yorke  in  his  Con- 
siderations on  the  Law  of  Forfeiture,  though  Lord 
Lumley's  case  is  there  stated.  These  negative  autho- 
rities must  appear  quite  conclusive,  when  it  is  con- 
sidered that  they  are  fully  supported  by  principle. 

With  respect  to  dignities,  the  principles  of  law  that 
have  been  stated  apply  as  directly  to  them,  as  to  estates 
in  land  ;  for  it  would  be  extremely  dangerous  to  admit 
of  any  distinction.     It  may  therefore  be  laid  down — 

(1)  That  though  an  estate  tail  in  a  dignity  is  for- 
feited by  the  attainder  for  treason  of  the  person  actually 
having  it,  according  to  Neville's  case,  yet  that  the  at* 
tainder  for  treason  of  the  eldest  son  of  a  tenant  in  tail 
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•of  a  dignity,  in  the  lifetime  of  his  father,  does  not 
create  a  forfeiture  of  a  dignity  ;  because  such  eldest 
son  had  it  not  to  forfeit. 

(2)  That  if  such  eldest  son  survives  his  father,  the 
dignity  does  not,  as  to  any  purpose,  descend  on  him  ; 
because  his  attainder  disables  him  from  taking  a  dignity 
by  descent,  as  effectually  as  it  disables  him  from  taking 
lands  intailed,  by  descent. 

(3)  That,  as  no  corruption  of  blood  takes  place  in 
this  case,  a  title,  or  rather  a  pedigree,  may  be  deduced 
through  such  attainted  son,  after  his  decease. 

In  support  of  this  proposition  the  case  of  the  Duke- 
dom of  Athol  is  stated ;  and  it  is  said  that  the  house  '^""' 
in  that  case  acted  upon  the  principle  that  a  dignity  in 
tail  may  be  claimed,  per  for  mam  doni,  under  a  limit- 
ation in  letters  patent,  by  a  son  surviving  an  attainted 
father,  who  never  was  tenant  in  tail  in  possession  of 
such  dignity  ;  there  being  no  corruption  of  blood  in 
the  succession  to  an  estate  tail,  in  lands  or  dignities. 

(4)  That  during  the  life  of  such  eldest  son  the  dig- 
nity becomes  vested  in  the  Crown,  or  is  suspended,  or 
in  abeyance,  but  is  not  destroyed  ;  and,  therefore,  that 
after  the  death  of  the  eldest  son,  the  next  heir  in  tail 
becomes  entitled  to  such  dignity. 

The  case  of  Lord  Bolingbroke  is  then  stated  ;  and  Ante. 
it  is  said  to  be  perfectly  clear  that  the  dignity  created 
by  the  special  limitation  was  a  vested  estate  in  Sir 
Henry  St.  John,  descendible  to  the  heirs  male  of  his 
body ;  and  would  have  descended,  on  his  death  in 
1742,  to  his  eldest  son  Henry,  if  he  had  not  been  at- 
tainted. The  position  of  the  Attorney-General  that 
under  the  remainder  to  Sir  Henry  St.  John  and  the 
heirs  male  of  his  body  his  eldest  son  and  his  issue  male 
were  excluded,  is  perfectly  untenable ;  for  it  is  im- 
possible to  contend,  upon  any  principle  of  construction, 
that  under  a  limitation  to  A.  and  the  heirs  male  of  his 
body,  the  eldest  son  of  A.  can  be  excluded  from  taking, 
by  any  estate  already  limited  to  such   eldest  son.     If 
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an  authority  were  wanting  in  such  a  plain  case^  the 
Unit.  272a.  following"  passagc  from  Lord  Coke  is  decisive. — "  If 
a  gift  be  made  to  the  eldest  son^  and  to  the  heirs  of  his 
body^  the  remainder  to  the  father  and  the  heirs  of 
his  body^  the  father  dieth^  the  eldest  son  levieth  a  fine 
with  proclamations^  and  dieth  without  issue,  this  shall 
bar  the  second  son,  for  the  remainder  descended  to 
the  eldest."  It  follows  that  in  consequence  of  the 
attainder  of  Lord  Bolingbroke,  the  dignity  which  had 
been  limited  to  Sir  Henry  St.  John  became  upon  his 
death  suspended,  or  vested  in  the  Crown  during  the 
life  of  Lord  Bolingbroke ;  but  upon  his  death  it  de- 
scended to  his  nephew  ;  so  that  in  this  case,  which  it 
is  presumed  was  fully  considered.  Lord  Hardwicke 
being  then  Chancellor,  and  Sir  Dudley  Ryder  Attorney- 
General,  the  House  of  Lords  must  have  admitted  that 
the  circumstance  of  an  attainted  person's  surviving  his 
ancestor^  from  whom  a  dignity  would  have  descended 
to  him,  as  issue  in  tail,  if  not  attainted,  did  not  de- 
stroy the  dignity,  but  only  suspended  it;  and  that  on 
the  death  of  the  attainted  person,  it  descended  to  the 
next  issue  inheritable  to  such  dignity. 

The  following  question  was  put  to  the  Judges  : — 
Whether,  if  lands  were  granted  by  the  Crown  to  A.  B. 
and  the  heirs  male  of  his  body  lawfully  begotten  ; 
and  A.  B.  had  issue  a  son  named  C.  D.,  and  C.  D. 
had  also  a  son  named  E.  P.  ;  and  C.  D.  in  the  life- 
time of  his  father  committed  high  treason  ;  and  it  was 
by  act  of  parliament  enacted  that  he  should  stand  and 
be  adjudged  attainted  of  the  said  high  treason  to  all 
intents  and  purposes  whatsoever,  and  should  suffer  and 
forfeit  as  a  person  attainted  of  high  treason  by  the 
laws  of  the  land  ought  to  suffer  and  forfeit,  and  A.  B. 
afterwards  died  in  the  hfetime  of  C.  D.,  and  C.  D.  the 
attainted  person  then  died,  E.  P.  the  son  surviving, 
E.  P.  would  be  considered  in  the  courts  below,  after 
the  death  of  C.  D.,  as  entitled,  under  such  grant,  to  the 
Jand$  flo   granted  ? 
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Lord  Chief  Justice  Gibbs  delivered  the  opinion  of 
the  Judges  as  follows  : — *'  We  are  of  opinion  that  E.  F. 
would  not  be  considered  in  the  courts  of  law,  after  the 
death  of  C.  D.  as  entitled,  under  such  grant,  to  the 
lands  so  granted. 

It  has  been  contended  on  the  part  of  those  who  have 
argued  for  the  interests  of  E.  F.  that  his  interest  in  this 
case  is  protected  by  the  statute  De  Donis,  and  is  not 
within  the  peril  of  the  26  Hen.  8.,  and  consequently  is 
not  forfeited  to  the  Crown.  But  we  are  of  opinion 
that  it  is  not,  under  the  circumstances  stated  to  us, 
protected  by  the  statute  De  Donis  :  and  we  are  of  opi- 
nion likewise,  that  if  those  who  have  argued  for  the 
claim  of  E.  F.  could  persuade  your  Lordships  to  adopt 
the  principle  upon  which  they  have  endeavoured  to 
bring  it  within  the  statute  De  Donis,  they  would  by 
establishing  that  principle,  bring  it  also  within  the 
operation  of  the  26  Hen.  8.  and  subject  it  to  forfeiture, 
by  the  attainder  of  C.  D. 

It  is  quite  clear  that  if  the  case  put  to  us  had  oc- 
curred upon  an  estate  in  fee  simple  conditional,  before 
the  statute  De  Donis ,  the  land  granted  would  have 
reverted  to  his  Majesty,  as  upon  a  failure  of  issue 
described  in  the  grant ;  for  the  tenant  in  tail  dying 
while  the  next  issue  in  tail  stood  attainted  of  high  trea- 
son, such  issue  could  not  have  taken,  because  his  blood  was 
corrupted  by  the  attainder  ;  and  the  reversion  would 
fall  to  the  Crown,  for  want  of  issue  capable  of  inherit- 
ing under  the  grant.  The  King  would  then  be  in  by 
way  of  reverter;  and  being  in  by  way  of  reverter, 
his  title  would  be  paramount  to  all  charges  upon  the 
estate  tail.  This  would  have  been  the  case  before  the 
statute  De  Donis  ;  and  we  think  that  the  statute  has 
not  altered  it. 

The  statute  De  Donis  recites  that  donees  in  tail, 
after  issue  born,  had  been  used  to  make  alienations  to  the 
prejudice  of  the  issue  in  tail,  and  also  to  the  prejudice 
of  the  donor  ;  and  it  enacts  that  such  alienations  shall 
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not  prejudice  the  issue,  or  the  donor,  or  his  heirs. 
This  is  all  the  statute  does.  1  know  that  it  has  received 
a  very  large  construction  for  the  protection  of  the 
issue  in  tail ;  1  know  that  a  criminal  act  done  by  a  te- 
nant in  tail  by  which,  upon  attainder,  he  forfeits  his 
estate,  has  been  held  to  fall  within  the  description  of 
alienation,  in  the  statute  ;  and  therefore  it  is  that  if  a 
tenant  in  tail  be  attainted  of  high  treason,  and  so  the 
estate  passes  from  him  by  forfeiture,  the  issue  in  tail 
is  protected  by  the  statute,  as  from  an  alienation  by  the 
tenant  in  tail ;  but  that  is  not  the  present  case.  Here 
is  nothing  done  by  the  tenant  in  tail  either  to  alien, 
forfeit,  or  otherwise  put  away  his  estate  ;  nothing  which 
can  possibly  be  brought  within  the  term  alien  in  the 
statute  and  therefore  the  case  remains  as  at  common  law. 
The  estate  tail  is  extinguished,  for  want  of  issue  ca^ 
pable  of  inheriting,  on  the  death  of  the  tenant  in  tail, 
'  and  the  land  reverts  to  the  King,  who  has  the  reversion 
in  fee,  the  grant  having  originally  proceeded  from  the 
Crown. 

It  has  been  argued  very  strongly  by  the  counsel  for 
the  claimant  that  corruption  of  blood,  as  far  as  it  regards 
the  succession  to  estates  tail,  is  wholly  taken  away  by 
the  statute  De  Donis ;  and  that  this  disability  being 
removed,  E.  F.  must  of  course  be  entitled  to  take, 
under  the  protection  of  the  statute.  Whether  cor- 
ruption of  blood  be  or  be  not  taken  away  must  depend 
upon  the  language  of  the  statute  ;  and,  in  some  degree, 
upon  the  decided  cases.  Now,  upon  looking  into  the 
statute  itself,  I  find  not  a  word  to  support  such  a  pro- 
position. It  protects  the  interest  of  the  issue  in  tail 
in  certain  cases,  and  likewise  the  interests  of  the  donor ; 
and  as  far  as  such  issue  would  have  been  prevented 
from  taking  before  the  statute,  by  corruption  of  blood, 
so  far  in  those  cases  the  effect  of  corruption  of  blood 
is  taken  away  in  their  favour.  Where  protection  is 
given  to  the  issue  by  the  terms  of  the  statute,  corruption 
of  blood  does  not  prevent  its  taking  full  effect ;  it  is 
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incidentally  removed  in  those  cases^  but  in  no  others, 
and  the  statute  has  no  further  operation  in  taking 
away  corruption  of  blood.  The  question  always  is, 
whether  the  interest  of  the  issue  in  tail  be  or  be  not 
protected  by  the  terms  of  the  statute  ;  where  it  is  not, 
corruption  of  blood  remains,  as  it  did  before  at  the 
common  law. 

This  is  a  material  view  of  the  case,  as  it  goes  to  the 
foundation  of  their  argument.  The  tenure  from  the 
Crown  would  also  furnish  a  decisive  objection,  if  it  were 
wanted,  to  the  claim  of  E.  F.  There  are  many  au- 
thorities to  shew,  (and  this  I  believe  is  the  doctrine  of 
all  the  Judges,  in  all  cases  in  which  the  question  has  ^ 

occurred)  that  when  land  passes,  as  in  the  case  put  to 
us,  by  a  grant  of  the  Crown,  in  tail,  with  the  reversion 
in  the  Crown,  and  the  tenant  in  tail  himself  is  attainted 
of  high  treason,  the  Crown  is  in  of  his  reverter.  That 
the  estate  tail  is  extinguished  and  at  an  end,  and  con- 
sequently the  issue  is  not  within  the  protection  of  the 
statute  De  Donis.  So  it  has  been  held  in  all  cases 
that  have  occurred  where  the  tenant  in  tail  h  him- 
self attainted. 

I  am  not  aware  that  any  case  has  occurred  upon  the 
attainder  of  the  issue,  on  whom  the  inheritance  wouM 
otherwise  descend,  which  is  the  case  before  your  Lord- 
ships. But  the  same  reasoning  applies  with  equal 
force,  and  I  should  say  a  fortiori  to  it. 

Now  I  will  state  shortly  the  cases  to  which  I  have 
alluded.  First,  there  is  a  case  in  Dyer  115.  in  which 
this  question  presented  itself  in  the  most  unfavourable 
▼lew  it  could  assume  for  the  Crown.  The  tenant  in 
tail  made  a  lease,  which  was  voidable,  as  against  the 
issue  in  tail,  but  void  as  against  the  donor.  The  te- 
nant in  tail  died  ;  and  the  next  issue  in  tail  accepted 
rent  from  the  lessee,  and  thereby  confirmed  the  lease, 
which  therefore  stood  good  against  him  and  his  issue. 
The  issue  in  tail  afterwards  committed  high  treason, 
and  was  attainted  thereof,  and  the  Attorney-General 
I 
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filed  an  information  of  intrusion  in  the  exchequer  against 
the  person  who  held  under  the  lease ;  and  the  question 
to 'be  decided  was,  whether  the  Crown  took  the  estate 
subject  to  the  lease^  or  free  from  it.     And  the  court, 
after  long  argument  and  much  consideration^  was   of 
opinion  that  the  Crown  took  the  estate  free  from  the 
lease  ;  for  they  said,  (  I  use  nearly  the  words  of  Dyer,) 
'^  The  intail  is  utterly  extinct  and  determined,  and  then 
the  King  is  seised  of  his  ancient  fee  simple  executed  ; 
of  course  he   takes    independent   of  the   lease,   which 
springs  out  of  the  estate  tail,  and  must  come  to  an  end 
with  it.'' 
Cro.  Eiir.  519.       There  is  another  case  of  the  Queen  v,  Hussey,  and 
which  I  cite,  not  as  containing  a  decision  on  the  point, 
but  a  recognition  of  the  same  doctrine.     That  was  the 
case  of  a  tenant  in  tail  holding  from  the  Crown,  and 
a  regrant  by  him  to  the  Crown ;  and  there  a  question 
arose  upon  the   effect   of  the   re-grant.     And   in    the 
judgment  upon  that  case,  it  is  likened  to   the  case  of  a 
tenant  in    tail,   with  a  reversion   in  the  Crown,   com- 
mitting high  treason,   and   being  attainted  thereof,  in 
which  case  the  judges  say  that  the   King  would  be  in 
of  his  reverter.     We  have  therefore,  first,  the  decision 
in  Dyer,  and  then  a  recognition  of  the  same  doctrine 
in  the  case  I  have  last  stated.     There  is  also  a  case  in 
Lord  Hobart  of  Sheffield  v,    RatcHffe,  in   which   the 
effect  of  the  two  statutes  was  very  much  considered ; 
and  I  know  that  much  of  the  argument  used  by    Lord 
Hobart  upon  that  occasion  has  been  treated  as  spring-^ 
ing  from  an  indignation  against  those  who  were  accused 
of  offences    against  the  dignity  of  the  Crown,  mixed 
with  a  desire   of  enforcing  the  due  forfeitures  against 
them.     But  I  cannot  think  that  the  opinion  of  so  dis- 
tinguished a  judge  is  to  be  thus  lightly  put  by.     Lord 
Hobart  considers  this  very  point,  whether  corruption 
of  blood  was  taken  away  by  the  statute  De  Donis,  in 
all  cases  that  regarded  the  succession  to  estates  tail  ; 
and  he  denies  that  the  statute  has  this  general  ope- 
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ration.  He  also  puts  the  very  case  I  am  now  arguing', 
namely,  that  of  the  attainder  of  a  tenant  in  tail  of  the 
gift  of  the  Crown,  with  the  reversion  in  the  Crown  ; 
and  he  agrees  with  the  other  authorities  upon  the  sub- 
ject, that  in  that  case,  the  King  would  be  in  of  his  re- 
verter, and  by  no  other  title  ;  and,  consequently,  the 
estate  tail  would  be  destroyed.  I  may  therefore  state 
this  as  a  strong  authority  upon  both  these  points. 

In  addition   to  these  authorities  there  is  also,  not  a 
decided  case,   but  the   opinion  of  a  very  great  man, 
whose  name  I  need  only  mention  to  induce  your  Lord- 
ships to  give  it  that  regard  which  it  deserves    so  well  ; 
I  mean  Lord  Ch.  B.  Gilbert.  Your  Lordships  know  that 
the  title   Leases  in  Bacon's  abridgement  was  certainly 
of  his  composition  ;  and  it  is  stated  as  law  under  that  voi.iv.  25.5th 
title  (letter  D.)  that  if  a  tenant  in  tail,  with  the  re-  ^^^• 
version   in  the  Crown,   makes  a  lease  for  years,  and 
dies  leaving  a  son,  who  accepts  the  rent  and  has  issue, 
and  the  son  commits  high  treason,  and  is  attainted,  the 
estate  tail  is    determined,  and  the   King   is  in    of  his 
reverter ;  and  all  leases  of  the  tenant  in  tail  are  de- 
termined,   as   if  he    were   dead   without   issue.      The 
author  then   considers  the  reasoning  in   the  cases   in 
which  this  point  had  been  decided,  without  approving 
it  altogether,  but  he  adds,  as  the  true  grouud  of  the 
decision,  that  where  the  Crown   makes  a  grant  in  tail 
to  a  subject,  the  donee  holds  of  the  Crown  by  homage, 
fealty,  and  other  services,  as  incident  to  his  grant,  and 
that  the  performance  of  those  services  forms  the  con- 
dition of  his  tenure. 

Now  there  cannot  be  a  grosser  violation  of  the 
fealty  which  the  donee  owes  to  the  donor,  in  the  case 
of  the  King,  than  the  offence  of  high  treason ;  and 
when  the  donee  has  committed  high  treason,  and  is 
attainted  of  it,  he  has  put  an  end  to  the  estate  tail,  by 
the  violation  of  that  condition  upon  which  he  held  it. 
And  it  is  therefore  that  the  King  is  in  of  his  reverter ; 
and  that  in  a  very  hard  case  too,  as  the  Lord  Ch.  B., 
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put  it,  where  a  lease  had  been  granted  by  the  tenant 
in  tail,  which  had  been  confirmed  by  the  issue.  But 
inasmuch  as  the  Crown  was  in  of  its  reverter,  that 
lease  which  was  granted  out  of  the  estate  tail  must 
fell  with  it.  And  then  he  puts  the  distinction  between 
the  case  of  the  King,  having  the  reversion,  and  being 
entitled  to  the  remainder  only.  He  says,  if  this  had 
been  an  estate  given  to  a  tenant  in  tail,  with  remainder 
only  to  the  King,  and  the  tenant  in  tail  had  been  at- 
tainted of  high  treason,  the  King  would  have  taken 
the  estate  tail  only,  by  forfeiture,  subject  to  the  lease  ; 
because  he  could  take  nothing  but  the  estate  the  tenant 
in  tail  had  ;  he  must  take  it  with  all  its  incumbrances. 
The  donee  in  that  case  owes  no  homage  or  fealty  to 
the  Crown  ;  violates  no  condition  to  his  donor,  by  the 
commission  of  high  treason.  But  it  is  very  different 
where  the  donee  holds  under  the  Crown  as  donor;  for 
there,  by  the  commission  of  high  treason,  he  violates 
the  most  important  condition  on  which  h^  holds  his 
estate. 

This  reasoning  falls  in  very  much  with  the  doctrine 
7  Rep. 33.  which  is  laid  down  by  the  judges,  in  their  second 
resolution  in  Neville's  case,  with  respect  to  dignities. 
In  the  first  they  are  said  to  have  resolved  that  dignities 
might  be  intailed  within  the  statute  De  Donis ;  by 
the  second  they  resolved  that  if  he  who  held  a  dignity 
was  attainted  of  high  treason,  his  estate  therein  would 
be  forfeited,  without  the  aid  of  the  26  Hen.  8.  by  force 
of  a  condition  tacite  annexed  to  the  estate ;  because 
he  owes  duties  to  the  Crown  in  respect  of  it,  which 
are  grossly  violated  by  the  offence  of  high  treason. 
Such  forfeiture  must  therefore  be  at  the  common  law  ; 
and  your  Lordships  will  see  how  strong  an  analogy  this 
bears  to  the  case  of  lands  granted  by  the  King  in  tail, 
with  the  reversion  in  the  Crown.  The  estate  in  the 
land,  like  that  in  the  dignity,  subjects  the  possessor  to 
certain  duties,  which  form  the  condition  of  his  tenure, 
and  which  he  violates  by  the  commission  of  high  trea- 
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son,  and  both  are  forfeited  and  extinguished  by  his 
attainder ;  and  in  neither  is  the  issue  protected  by  the 
statute  De  Donis. 

For  these  reasons  we  think  that  in  this  case  the  in- 
terest of  E.  F.  is  not  protected  by  the  statute  De  Bonis. 
But  we  have  not  been  inattentive  to  the  suggestion 
which  fell  from  the  highest  authority,  that  supposing 
the  argument  to  prevail,  that  corruption  of  blood  is 
wholly  taken  away  in  regard  to  the  succession  to  es- 
tates tail,  by  the  statute  De  Donis,  it  would  still  be 
matter  of  consideration  whether,  under  the  circum- 
stances which  are  stated  in  this  case,  the  issue  in  tail 
would  not  take,  though  not  for  his  own  benefit,  yet 
for  the  benefit  of  the  Crown  ;  and  upon  a  full  consider- 
ation of  that  subject,  we  see  no  objection,  on  that  sup- 
position, to  his  taking.  A  person  attainted  of  high 
treason  has  capacity  to  take  an  estate,  though  not  for 
his  own  benefit,  yet  for  the  benefit  of  the  Crown. 
If  the  effect  of  corruption  of  blood  be  taken  away, 
we  see  no  reason  why  CD.  might  not,  after  his  at- 
tainder, succeed  by  inheritance,  as  he  might  take  by 
feoffment,  not  for  his  own  benefit,  but  for  the  benefit 
of  the  Crown. 

I  have  thought  it  right,  in  a  question  of  so  much  im- 
portance, to  explain  the  reasons  of  my  opinion  some- 
what at  large  ;  and  I  believe  my  brothers  concur  with 
me  in  them.  But  we  certainly  all  agree  in  thinking 
that  in  this  case  the  interests  of  E.  F.  are  not  protected 
by  the  statute  De  Donis  ;  and  that  if  they  were  pro- 
tected by  that  statute,  upon  the  principle  relied  on, 
still  they  would  fall  within  the  26  Hen.  8. 

There  was  one  argument  used  at  the  bar  which 
I  have  omitted  to  notice,  namely,  that  by  the  26  Hen. 
8.  nothing  that  came  to  an  attainted  person  after  his  at- 
tainder would  be  forfeited.  My  lords,  the  words  of 
the  statute  are^  that  he  shall  forfeit  whatever  he  has, 
or  whatever  shall  at  any  time  come  to  him.  It  is  in- 
sisted that  this  means  only  the   time  between  the  com- 
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mission  of  the  crime  and  the  attainder :  but  we  see 
no  ground  for  putting-  so  limited  a  construction  on  the 
act.  The  intention  of  the  Legislature  was  to  put  es- 
tates tail  upon  the  same  footing-  as  estates  in  fee  simple, 
with  regard  to  forfeiture  ;  and  a  conveyance  to  an  at- 
tainted person,  ever  so  long  after  his  attainder,  would, 
I  conceive,  carry  an  estate  to  him,  which  he  would  be 
capable  of  taking  for  the  benefit  of  the  Crown. 

For  these  reasons  we  are  of  opinion  that  E.  F. 
would  take  nothing." 

The  claim  was  not  proceeded  in. 

55.  In  all  cases  where  a  person  has  been  attainted  of 
high  treason  by  parliament,  or  by  judgment  on  an  in- 
dictment for  high  treason,  petty  treason,  or  felony,  the 
corruption  of  blood  can  only  be  restored  by  parliament. 
Lord  Hale  says,  restitutions  by  parHament  are  of  two 
kinds;  one,  a  restitution  in  blood  only,  which  removes 
the  corruption,  but  restores  not  the  party  attaint  or  his 
heirs  to  the  manors  or  honours  lost  by  the  attainder, 
unless  it  specially  extend  to  them  ;  the  other  is  a  gene- 
ral restitution,  not  only  in  blood,  but  to  the  lands,  &c.  of 
the  party  attainted .  That  a  restitution  in  blood  may  be 
special  and  qualified ;  but  generally  a  restitution  in  blood 
is  construed  liberally  and  extensively. 

56.  In  the  case  of  the  barony  of  Lumley,  the  peti- 
tioner's counsel  produced  an  act  of  parliament  made  in 

^«/e,  §50.  6  Edw.  6.  upon  the  petition  of  John  Lumley,  eldest 
son  and  heir  of  George  Lumley,  son  and  heir  apparent 
of  John  Lord  Lumley,  whereby,  after  a  recital  of  the 
attainder  of  the  said  George  Lumley,  by  reason  whereof 
the  said  John  Lumley  stood,  and  was  a  person  in  his 
lineage  and  blood  corrupted ;  and  deprived  of  all  degree, 
estate,  name,  fame,  and  of  all  other  inheritance,  that 
should  or  might  by  possibility  have  come  to  him  by  any 
other  his  collateral  ancestors,  on  his  said  father's  side,  to 
whom  he  should  or  might  have  conveyed  himself,  as 
cousin  and  next  heir  of  blood,  by  mesne  degrees,  by  his 
said  father.     It  was  therefore  enacted,  that  the  said 
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John  Lumley  and  his  heirs  male  of  his  body  corning, 
might  and  should  be  accepted  and  called  from  thence- 
forth by  the  name  of  Lord  Lumley  ;  and  that  he  and 
the  heirs  male  of  his  body  should  have  and  enjoy,  in 
and  at  all  parliaments,  and  all  other  places,  the  room, 
name,  place,  and  voice  of  a  baron  of  the  realm.  And 
that  the  said  John  Lumley  and  his  heirs,  might  be,  and 
should  be  restored  only  in  blood,  as  son  and  heir  and 
heirs  to  the  said  George  Lumley,  and  as  cousin  and  heir 
and  heirs  of  the  said  John  Lord  Lumley ;  and  made 
only  heir  and  heirs  in  blood  as  well  to  the  said  George, 
as  to  the  said  John  Lord  Lumley,  and  either  of  them, 
by  the  name  of  Lord  Lumley. 

It  was  contended  on  behalf  of  the  Earl  of  Scarbo- 
rough, who  opposed  the  claim,  that  the  attainder  of 
George  Lumley  was  not  reversed  by  this  act,  and  that 
the  restitution  of  the  said  John  Lord  Lumley  in  blood 
only,  while  the  attainder  remained  unreversed,  could  not 
possibly  revive  the  ancient  barony,  which  was  before 
extinct,  and  merged  in  the  Crown  by  that  attainder. 
That  the  construction  of  the  act  contended  for  v/ould 
have  this  absurdity,  that  the  same  act  must  give  the 
same  barony,  to  the  same  person,  under  two  different 
limitations,  one  in  tail  male,  the  other  in  fee  simple, 
and  both  in  possession ;  and  was  not  therefore  to  be 
admitted. 

The  House  of  Lords  appears  to  have  been  of  this 
opinion,  and  to  have  rejected  the  claim  on  that  ground. 

57.  Where  a  person  is  outlawed  for  high  treason, 
petty  treason,  or  felony,  his  blood  is  also  corrupted :  but 
it  may  be  restored  by  act  of  parliament,  or  by  a  reversal 

of  the  judgment  of  outlawry,  by  writ  of  error.     But  a  4  Burr  Rep. 
writ  of  error  to  reverse  an  outlawry  in  treason  or  felony  '^^^^^ 
is  not  ex  debito  justitice  ;  and  therefore  can  only  be  ob- 
tained by  the  favour  of  the  Crown. 

58.  The  House  of  Lords  resolved  in  1702  that  they  Joum.  Voi. 

J  xvii.  iiy. 
would  not  in  future  receive  any  bill  for  reversing  out- 
lawries, or  restitution  in  blood,  that  should  not  be  first 
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signed  by  her  Majesty^  or  her  successors.  Kings  or 
Queens  of  the  realm,  and  sent  by  her  or  them  to  then- 
house  first,  to  be  considered  there. 
forSyS      ^^-  All  titles  of  honour  having  been  originally  an - 
by  poverty.       ncxcd  to  knds,  it  followed  that  no  person  could  be  a 
peer^  without  having  an  estate  sufficient  to  support  his 
dignity,  which  he  could  not  alien  without  the  consent  of 
6  Rep.  52  b,      the  Crown.     A  peer  could,  therefore,  never  be  arrested 
for  debt;  the  law  presuming  that  he  had  sufficient  lands 
and  tenements  in  which  be  might  be  distrained.     And 
there  is  one  instance  of  a  peer  being  degraded  by  par- 
liament, on  account  of  his  poverty. 

vf  iT^'liTist*       ^^'  ^y  ^^  ^^^  ^^  padiament  made  in  17  Ed.  4.,  re- 

355.  12  Rep.  citing  that  the  King  had  erected  and  made  George 
Nevill  Duke  of  Bedford,  and  had  purposed  to  have 
given  him,  for  the  sustentation  of  the  same  dignity,  suf- 
ficient Hvelihood ;  and  for  the  great  offences,  unkind- 
ness,  and  misbehavings  that  John  Nevill  (his  father) 
had  done  and  committed  to  his  highness,  as  was  openly 
known,  he  had  no  <iause  to  depart  any  livelihood  to  the 
said  George.  And  that  it  was  openly  known  that 
the  said  George  Nevill  had'  not,  nor  by  inheritance 
might  have,  any  liveHhood  to  support  the  name,  estate, 
and  dignity  of  Duke  of  Bedford :  as  oftentimes  it  was 
seen,  that  when  any  lord  was  called  to  high  estate,  and 
had  not  livelihood  convenient  to  support  the  same  dig- 
nity, it  induced  great  poverty  and  indigence,  and  often- 
times caused  great  extortion,  embracery,  and  mainten- 
ance to  be  had,  to  the  great  trouble  of  all  such  coun- 
tries where  such  estate  should  happen  to  be  inhabited. 
Wherefore  the  King,  by  the  advice  of  the  lords  spi- 
ritual, &c.,  ordained,  that  from  thenceforth  the  said 
erection  and  making  of  the  same  duke,  and  all  the 
names  of    dignity  to   the  said    George,  or  to   John 

Idem,  107.  Nevill  his  father,  should  be  from  thenceforth  void  and 
of  none  effect. 

1  comm.  402.  ^j  gj^  ^  Blackstoue  has  observed  that  Nevill's  de- 
gradation is  a  singular  instance ;  which  serves,  at  the 


Tide  XXVI.  Dignities.  Ch.  II.  §'62-64^.  213 

setme  time,  by  having  happened^  to  shew  the  power  of 
parhament;  and  by  having-  happened  but  once,  to  shew 
how  tender  the  parhament  hath  been  in  exercising  so 
high  a  power. 

62.  As  a  diornitv  cannot  be  aHened,  surrendered,  or  Not  within  the- 

.   ,       ,  ,  ,  ^       n   •  '   t  Statutes  of  Li- 

extinguished  by  the  person  possessed  of  it,  neither  can  mitatiou. 
it  be  lost  by  the  neghgence  of  any  person  entitled 
thereto,  in  not  claiming  it  within  a  particular  time. 
From  which  it  follows,  that  dignities  are  not  within  the 
statutes  of  Limitation.  This  doctrine  has  been  recog. 
nized  by  the  House  of  Lords  in  a  variety  of  cases,  where 
claims  to  baronies,  which  had  been  dormant  for  centu- 
ries, have  been  received  and  admitted. 

63.  Even  an  adverse  possession  and  exercise  of  a  dig- 
nity by  persons  not  entitled  to  it,  for  eighty-five  years, 
will  not  bar  the  real  owner. 

64.  Sir  W.  Willoughby,  Knight,  was,  by  letters  pa-  f^^^^f^^^^J: 
tent,  1  Edw.  6.,  created  Lord  Willoughby  of  Parham,  tam,  piiatcd 
to  him  and  the  heirs  male  of  his  body.  He  was  suc- 
ceeded by  Charles,  his  only  son,  who  left  five  sons ; 
William,  Sir  Ambrose,  Edward,  Charles,  and  Sir  Tho- 
mas. The  issue  male  of  William,  the  eldest  son,  en- 
joyed the  dignity  till  the  year  1680,  when  they  failed, 
Thomas  Willoughby,  the  heir  male  of  the  fifth  son,  was 

then  admitted  to  sit  in  parliament,  as  Lord  Willoughby 
of  Parham,  upon  the  supposition  that  there  was  no  issue 
male  of  any  of  the  other  sons ;  and  he  and  his  issue 
male  enjoyed  the  dignity  till  the  year  1765,  when  they 
became  extinct.  In  1767,  Henry  Willoughby,  who  was 
the  heir  male  of  Sir  Ambrose,  the  second  son  of  the 
second  Lord  Willoughby  of  Parham,  claimed  the  dig- 
nity ;  and  it  was  resolved  by  the  House  of  Lords, —  j^^^^^  ^^^ 
''  That  the  petitioner  had  a  right  to  the  title,  dignity,  xxxi.  530. 
and  peerage  of  Willoughby  of  Parham,  which  was  en- 
joyed from  the  year  1680  to  the  year  1765,  by  the  male 
line,  then  extinct,  of  Sir  Thomas  Willoughby,  youngest 
son  of  Charles  Lord  Willoughby  of  Parham,  who  were 
successively  summoned  to   parhament  by  descent,  in 
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virtue  of  letters  patent,  1  Edw.  6.,  and  sat  as  heirs  male 
of  the  body  of  Sir  William,  created  Lord  Willoughby 
of  Parham  by  the  said  letters  patent,  contrary  to  right 
and  the  truth  of  the  case ;  it  then  appearing  that  Sir 
Ambrose  Willoughby,  the  second  son  of  the  said  Charles, 
and  the  elder  brother  of  the  said  Sir  Thomas  who  was 
averred  to  have  died  without  issue,  left  a  son,  and  that  the 
claimant  was  great  grandson  and  heir  male  of  the  body 
of  such  son,  and  consequently  heir  male  of  the  body  of 
the  said  Sir  William,  who  was  created  Lord  Wilioughby, 
of  Parham ;  the  male  line  of  the  eldest  son  of  the  said 
Charles  Lord  W^illoughby  of  Parham  having  failed  in 
or  before  the  year  1680;  and  that  the  proof  of  the  peti- 
tioner's pedigree  being  clear,  the  contrary  possession 
ought  to  be  no  bar  to  his  claim,  as  there  was  no  person 
in  being  interested  under  such  possession;  without  pre- 
7£fem,537.       judicc  to  the  qucstiou,  if  tliere  was.*' 

The  claimant  took  his  seat  accordingly. 
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Section  I. 


Dignities  by  tenure  appear  to  have  always  been  here-  r)escent  of 

,  ,  1  11-1  Ditrnitiesby 

ditary,  and  to   have  aescended  in  the  same  manner  as  Tenure, 
the  castles  or  manors  to  which  they  were  annexed. 
So  that  the  descent  of  dignities  of  this  kind^  in  the  male 
line^  was  exactly  similar  to  that  of  estates  in  land  held 
in  fee  simple.    And  where  the  castles  or  manors  to  which  Tit.  29.  c.3. 
the  dignity  was  annexed  were  entailed^  the  dignity  de- 
scended to  the  person  entitled  to  such  castle  or  manor^ 
under  the  entail ;  as  appears  from  the  cases  which  have  c.  1.  §  44  &c. 
been  already  stated. 

2.  In  ancient  times  the  right  of  primogeniture  ap- 
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pears  to  have  taken  place  in  the  descent  of  digiiities  by 
tenure^  to  females^  as  well  as  to  males.  For  Bracton, 
in  treating  of  the  partition  of  estates  among  copar- 
cenerSj  says^  that  where  a  mansion  or  castle  was  caput 
comitatus  or  haronicBj  it  was  not  divisible^  propter  jus 
glaclii  quod  dividi  non  potest ;  for  by  such  a  division 
earldoms  and  baronies  would  be  destroyed.  Per  quod 
dejiciat  Regnum,  quod  ex  comitatibus  et  haroniis  dicitur 
esse  constitutum.  Now^  as  the  eldest  sister  had  a  right 
to  the  principal  mansion /z^re  esnecice,  to  whicli^  if  it 
was  caput  comitatus,  or  haronice,  the  service  of  attend- 
ing parliament  appears  to  have  been  always  annexed, 
she  would,  in  those  times,  have  been  entitled  to  the 
dignity.  And  this  was  exactly  conformable  to  the  feudal 
laWj  in  which  an  indivisible  feud  descended  to  the  eldest 
daughter, 

3.  The  descent  of  earldoms  and  baronies  in  the  reign 
of  Edward  I.  appears,  from  the  answers  of  the  parlia- 
ments of  England  and  Scotland,  previous  to  the  adjudi- 
cation of  the  succession  to  the  crown  of  Scotland,  to 
have  been  to  the  eldest  daughter.  And  Lord  Coke  has 
cited  a  charter  of  King  Edward  III.,  in  which  the  right 
of  the  eldest  sister  to  the  earldom  of  Pembroke  is  fully 
recognized. 

4.  With  respect  to  dignities  by  writ,  whatever  doubts 
existed  formerly  respecting  their  being  hereditary,  it 
appears  to  have  been  fully  settled  in  the  time  of  Lord 
Coke,  that  they  were  descendible  to  all  the  lineal  heirs 
of  the  person  first  summoned.  The  right  of  primogeni- 
ture takes  place  among  males  ;  and,  in  default  of  males, 
they  are  descendible  to  female  heirs,  and  transmissible 
by  such  female  heirs  to  their  descendants. 

5.  This  doctrine  was  admitted  in  the  case  of  the 
barony  of  Grey  of  Ruthyn,  in  1640  :  but  was  more  fully 
considered,  and  solemnly  established,  in  the  following 
case. 

6.  In  1673,  Catherine  Lady  O'Brien  claimed  the 
barony  of  Clifton  of  Leighton  Bromswold ;    and  her 
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petitron  having-  been  referred  to  the  House  of  Lorcl^, 
the  Committee  of  Privileges  reported — ''  That  Jervas 
Lord  Chfton  was  summoned  by  writ  to  parliament, 
6  Jac.  I.,  by  the  title  of  Lord  Clifton  of  Leightoit 
Hromswold;  so  as  the  barony,  being  a  fee  simple, 
oug-ht  to  descend  from  the  said  Lord  Clifton  upon  his 
heirs ;  and  that  the  Lady  Catherine  O'Brien  being  the 
heir,  gradually  and  lineally  descended  from  the  said 
Lord  Clifton,  the  barony  did  of  right  descend  to  her 
and  her  heirs/' 

It  was  ordered  that  the  judges  should  give  their  opi- 
nion in  this  case ;  which  they  did  in  the  following 
words  :-— 

''  The  Lord  Chief  Justice  of  the  King's  Bench,  Lord  Jonm.  Voi. 
Chief  Justice  of  the  Common  Pleas,  Chief  Baron  Turner, 
Baron  Littleton,  Justice  Atkins,  Justice  Ellis,  and 
Baron  Thurland,  were  unanimous  in  their  opinions, 
that  taking  the  case  in  fact  to  be  as  his  Majesty's  At- 
torney-General reported  it  to  be,  and  as  it  stood  trans- 
mitted to  that  House,  they  found  it  to  be  thus,  as  to  that 
lady's  claim  of  the  said  barony.  That  Sir  Jervas  Clif- 
ton was  summoned  to  parliament  by  the  name  of  Jervas 
Clifton  of  Leigh  ton  Bromswold,  by  writ  dated  9  Ja.  1.; 
that  accordingly  he  did  come  and  sit  in  parliament  as 
one  of  the  peers  of  England;  that  he  died  16  Ja.  1., 
leaving  issue  behind  him,  Catherine,  his  sole  daughter 
and  heir,  who  married  to  the  Lord  Aubigny,  afterwards 
Duke  of  Lenox;  that  the  said  duke,  17  Ja.  1.,  was,  by 
letters  patent,  created  Baron  Leighton  of  Leighton 
Bromswold,  in  the  county  of  Huntingdon,  to  him  and 
the  heirs  male  of  his  body,  whereof  none  were  then 
living  ;  that  the  petitioner  was  lineally  descended  from 
him,  and  was  his  heir,  (by  the  said  report,)  and  as  such 
then  claimed  the  barony  of  Clifton.  All  which  being- 
admitted  to  be  true,  they  were  of  opinion,  first,  that  the 
said  Jervas,  by  virtue  of  the  said  writ  of  summons,  and 
his  sitting  in  parliament  accordingly,  was  a  peer  and 
baron  of  this  kingdom,  and  his  blood  thereby  ennobled  ; 
secondly,  that  his  said  honour  descended  from  him  to 


218  Titk  XXVI.  Dignities.  Ch.  III.  §  7—10. 

Catherine^  his  sole  daughter  and  heii^  and  successively 
after  several  descents,  to  the  petitioner,  as  lineal  heir  to 
the  said  Lord  Clifton  ;  thirdly,  that  therefore  the  peti- 
tioner was  well  entitled  to  the  said  dignity.'* 

The  House  resolved,  that  the  said  Catherine  Lady 
O'Brien  had  right  to  the  barony  of  Clifton,  {a) 

7.  The  descent  of  dignities  by  writ  is,  in  some  re- 
spects, different  from  that  of  lands ;  for  possession  does 
nt.  29.  c.  3.      ^^^  affect  it,  as  every  person  claiming  a  dignity  must 
make  himself  heir  to  the  person  first  summoned  ;  not,  as 
in  the  case  of  lands,  to  the  person  last  seised. 
The  half  blood      ^'  ^^  couscqueuce  of  this  principle,  a  brother  of  the 
may  inherit,      j^^lf  blood  shall  inherit  a  dignity,  in  preference  to  a 
1  Inst.  15  i.      sister  of  the  whole  blood.     Thus,  Lord  Coke  says,  ''^Of 
ju^29^c3      dignities,  whereof  no  other  possession  can  be  had  but 
such  as  descend  (as  to  be  a  duke,  marquis,  earl,  vis- 
count, or  baron,)  to  a  man  and  his  heirs,  there  can  be 
no  possession  of  the  brother,  to  make  his  sister  inherit : 
but  the  younger  brother  being  heir  (as  Littleton  saith) 
to  the  father,  shall  inherit  the  dignity  inherent  in  the 
blood,  as  heir  of  hira  that  was  first  created  noble." 

9.  Lord  Hale,  in  a  note  to  this  passage,,  published  by 
Mr.  Hargrave,  observes,  that  if  it  was  a  feudal  title  of 
honour,  as  the  earldom  of  Arundel,  or  barony  of  Berke- 
ley, there  possessio  fratris  should  hold  well,  because 
the  title  was  annexed  to  land. 
Cro.  Car. 601.        ^^-  ^  qucstion  was  moved  in  parliament  in  16  Cha,  1 . 
Collins  195.      respecting  the  barony  of  Grey  of  Ruthyn,  which  was 
originally  created  by  writ  of  summons.      Lord  Grey 
died,  leaving  a  son  andja-  daughter  by  one  venter^  and 
a  second  son  by  another  venter.  The  barony  descended 
to  the  eldest  son,  who  sat  in  parliament,  and  afterwards 
died  without  issue.     The  question  was,  whether  the 
second  son  should  inherit  the  barony,  or  the  sister ;  and 
joum.Voi.  IV.  the  opinion  of  the  judges  was  required;  who  resolved, 
8  Term  R.  213.  that  thcrc  was  liot  ^uy  jwssessio  fratris  of  a  dignity,  but 

(a)  The  doctrine  established  in  this  case  has  been  admitted  in  a 
great  number  of  modern  cases,  which  will  be  stated  hereafter. 


Title  XXVI.  Dignities.  Ch.  III.  §  11—14.  219 

it  should  go  to  the  young^er  son,  who  was  luEres  natus; 
and  the  sister  was  only  hceres  facta,  by  the  possession 
of  her  brother,  of  such  thing's  as  were  in  demesne,  but 
not  of  dignities  ;  whereof  there  could  not  be  an  ac- 
quisition of  the  possession. 

il.  In  the  case  of  the  barony  of  Fitzwalter  in  1668,  CoiHns286. 
the  same  objection  was  made  before  the  privy  council: 
and  the  question  being  put  to  the  two  Chief  Justices, 
and   Lord  Ch.  Baron  Hale  ;  they  all  agreed  that  the 
half  blood  was  no  impediment  to  the  descent  of  a  dignity. 

12.  When  difi:nities  by  writ  were   first  introduced.  Abeyance  of 

^  "-^       ,  ,  dignities. 

they  were  probably  descendible,  in  default  of  males,  to 
the  eldest  female ;  in  conformity  to  the  rule  then  exist- 
ing respecting  the  descent  of  baronies  by  tenure.  But 
in  course  of  time  it  became  established,  that  where  a 
person  possessed  of  a  dignity  by  writ  died,  leaving  only 
daughters  or  sisters ;  as  the  dignity  was  of  an  impar- 
tible nature,  it  fell  into  a  dormant  state,  and  was  said  to 
be  in  suspence  or  abeyance. 

13.  Lord  Coke  has  stated  a  case  in  23  Hen.  3.  in  iinst.  i65/z. 
these  words  : — ''Note,  if  the  earldom  of  Chester  de-  partition  is.' 
scend  to  coparceners,  it  shall  be  divided  between  them, 

as  well  as  other  lands.  And  the  eldest  shall  not  have 
this  seigniory  and  earldom  to  herself,  entire,  quod  nota. 
Adjudged,  per  totam  curiam."  And  he  makes  the  fol- 
lowing observations  on  this  case : — '^  By  this  it  appear- 
eth  that  the  earldom  (that  is,  the  possessions  of  the 
earldom,)  shall  be  divided ;  and  that  where  there  be 
more  daughters  than  one,  the  eldest  shall  not  have  the 
dignity  and  power  of  the  earl ;  that  is,  to  be  a  countess. 
What  then  shall  become  of  the  dignity  ?  The  answer 
is,  that  in  that  case,  the  King,  who  is  sovereign  of  ho- 
nour and  dignity,  may,  for  the  uncertainty,  confer  the 
dignity  upon  which  of  the  daughters  he  please;  and 
this  hath  been  the  usage  since  the  Conquest ;  as  is 
said.'* 

14.  The  above  observations  of  Lord  Coke  do  not 

seem  to  be  well  founded ;  for  it  appears  from  Dugdale,  ^^[j.^^^'^p,/*  ^^' 
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that  Ranulph  Earl  of  Chester  died  in  16  Hen.  3.  with* 
out  issue,  leaving  four  sisters,  of  whom  the  eldest,. 
Maud,  was  married  to  David  Earl  of  Hunting-don,  bro- 
ther to  William  King  of  Scotland,  by  whom  she  had  a 
son,  surnamed  Scotus,  who  succeeded  Ranulph  in  the 
earldom  of  Chester  :  but  the  reason  was,  that  in  the 
partition  of  the  vast  possessions  of  Ranulph,  this  John: 
had  for  his  part,  his  mother  being  dead,  the  whole 
county  of  Chester. 

15.  The  decision  cited  by  Lord  Coke  must  have  taken 
place  on  the  death  of  the  above  named  John  in  1'237, 
•  according  to  M.  Paris,  leaving  four  sisters  :  but  it  can- 
not be  relied  on  as  an  authority  ;  for  it  appears  fron> 
Knyghton,  c.  35.,  that  this  was  a  special  and  arbitrary 
exertion  of  the  prerogative,  by  which  the  King,  pro- 
bably from  jealousy  of  the  great  powers  and  regalities' 
of  the  Earls  of  Chester,  continuing  in  the  presumptive 
heir  to  the  crown  of  Scotland,  not  only  took  the  dignity 
of  the  earldom  into  his  own  hands,  but  also  all  the  lands, 
appertaining  to  it;  making  compensation  to  the  four 
sisters  of  the  last  earl,  in  other  lands. 
Dugd.  Bar.  IQ    Jt  appears  to  have  been  held,  so  late  as  in  the 

Vol.  II.  245.  '■^ 

reign  of  Henry  VI.,  that  the  eldest  daughter  had  a 
superior  claim  to  that  of  her  sisters,  to  the  dignity  of 
their  ancestor.  But  whatever  might  have  been  the  old 
law,  the  doctrine  laid  down  by  Lord  Coke  was  fully 
established  in  his  time  ;  and  it  was  soon  after  resolved 
by  the  judges  and  the  House  of  Lords,  that  where  a 
dignity  is  descendible  to  heirs  general,  and  the  person 
possessed  of  it  dies,  leaving  only  daughters  or  sisters, 
or  co-heirs,  it  falls  into  abeyance,  or  rather  becomes 
vested  in  the  Crown,  during  the  continuance  of  the  co- 
heirship. 
jourrvlL'iii.  1'^-  Thus  in  the  case  of  the  earldom  of  Oxford,  a  re- 
^2^*  port  was  made  to  the  House  of  Lords  by  Lord  Chief 

Justice  Crewe,  that  he,  with  the  Lord  Chief  Baron^ 
Justices  Doderidge,  Yelverton,  and  Baron  Trevor,  had 
considered  the  titles  of  the  competitors  to  the  baronies^ 
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^f  Bulbeck,  S-andford,  and  Badlesmere ;  and  they  cer- 
tified that  the  same  baronies  descended  to  the  general 
heirs  of  John,  the  fourth  Earl  of  Oxford,  who  had  issue, 
John,  the  fifth  Earl  of  Oxford,  and  three  daughters, 
one  of  them  married  to  the  Lord  Latimer,  another  to 
Wingfield,  and  another  to  Knightley ;  which  John,  the 
fifth  Earl  of  Oxford,  dying  without  issue,  those  baronies 
descended  upon  the  daughters,  as  his  sisters  and  heirs : 
but  these  dignities  being  entire  and  not  dividable,  they 
became  incapable  of  the  same,  otherwise  than  by  gift 
from  the  Crown ;  and  they  in  strictness  of  law  reverted 
to  and  were  in  the  disposition  of  King  Henry  VIII. 

The  House  of  Lords  certified  to  the  King,  that  for 
fthe  baronies,  they  were  wholly  in  his  Majesty's  hand, 
to  dispose  of  at  his  pleasure. 

18.  The  expression  that  baronies  in  abeyance  are  TheCrown 
wholly  in  the  disposal  of  the  Crown,  is  too  general ;  for  Si^abeyaicc!*^ 
it  is  not  in  the  power  of  the  King  to  dispose  of  such 
baronies  to  a  stranger.     The  Crown  has  only  the  pre- 
rogative of  terminating  the  abeyarxe  or  suspension  of 

a  dignity,  by  nominating  any  one  of  the  coheirs  to  it : 
and  such  nomination  operates,  not  as  a  new  creation  of 
a  barony,  but  as  a  revival  of  the  ancient  one.  For  the 
nominee  becomes  entitled  to  the  place  and  precedence 
of  the  ancient  barony  to  which  he  is  nominated. 

19.  This  prerogative  does  not  however  appear  to 
have  been  of  ancient  date  ;  for  though  Lord  Coke,  in 
the  passage  above  cited,  respecting  the  earldom  of 
Chester,  carries  it  up  to  the  Conquest,  as  was  said  ; 

yet  in  his  Reports  he  says,  Camden  told  him,  some  held,  12  Rep.  112. 
that  if  a  baron  died  having  issue  divers  daughters,  the 
King  might  confer  the  dignity  on  him  who  married  any 
of  them;  as  had  been  done  in  divers  cases,  viz.  in  the 
case  of  Lord  Cromwell,  who  had  issue  divers  daughters, 
and  King  Henry  VI.  conferred  the  dignity  upon  Bour- 
chier,  who  married  the  youngest  daughter;  and  he 
was  called  Lord  Cromwell.     The  Crown  has,  however. 
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exercised  this  prerogative  in  so  many  subsequent  in- 
stances^ that  it  cannot  now  be  questioned. 

20.  Robert  Devereux^  Earl  of  Essex^  Viscount  Here- 
ford^ and  Lord  Ferrers  of  Chartley^  a  barony  descend- 
ible to  heirs  general,  died  without  issue  in  1646,  leaving 
his  two  sisters  his  coheirs.  In  1678  Sir  Robert  Shirley, 
grandson  of  Lady  Frances,  one  of  the  sisters  and  co- 
heirs of  the  said  Earl  of  Essex,  was  summoned  to  par- 
liament, by  writ,  directed  to  Robert  Shirley  de  Ferrers, 
Chevaher.  It  was  opened  to  the  House  by  the  Lord 
Chancellor,  how  his  lordship  came  in  upon  descent,  so 
no  introduction  to  be  :  and  he  was  placed  upon  the 
barons'  bench,  next  below  Lord  Berkeley. 

21.  In  1720  a  writ  of  summons  was  issued  to  Hug-h 
Fortescue,  by  the  title  of  Hugh  Fortescue  de  CUnton, 
Chevalier.  When  he  took  his  seat,  the  Lord  Chancellor 
explained  to  the  House  his  descent;  how  he  was  one 
of  the  heirs  of  Theophilus  late  Earl  of  Lincoln,  and 
Baron  Clinton,  which  barony  was  then  in  abeyance  be- 
tween Mr.  Fortescue  and  Samuel  RoUe,  Esq. 

22.  In  1763  a  writ  of  summons  was  issued  to  Sir 
Francis  Dashwood,  Baronet,  by  the  title  of  Lord  Le 
Despencer;  the  Lord  Chancellor  informing  the  House 
of  Lords  that  he  was  one  of  the  heirs  of  Lady  Mary 
Fane,  in  favour  of  whom  and  whose  heirs  King  James  I. 
had  revived  the  ancient  barony  of  Le  Despencer. 
Thereupon  he  was  allowed  to  take  his  seat  upon  the 
upper  part  of  the  bench,  next  above  Lord  Aberga- 
venny. 

23.  The  barony  of  Willoughby  de  Eresby  fell  into 
abeyance  in  the  year  1779,  by  the  death  of  Robert  Ber- 
tie, Duke  of  Ancaster,  without  issue,  leaving  Lady 
Friscilla  Barbara  Ehzabeth,  and  Lady  Georgiana  Char- 
lotte, his  sisters  and  coheirs.  In  the  following  year  his 
Majesty  confirmed  that  barony  to  Lady  Priscilla  Bar- 
bara Elizabeth,  then  the  wife  of  Peter  Burrell,  Esq. 
since  created  Lord  Gwydir. 
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24.  When  the  King  terminates  the  abeyance  of  a  Modes  of  ter- 
barony  in  favour  of  a  commoner,   he  directs  a  writ  of  ^1,'™"!^^ 
summons  to  be  issued  to  him,  by  the  style  and  title 

of  the  barony  which  is  in  abeyance  ;  as  in  the  cases 
of  Lord  Ferrers  and  Lord  Le  Despencer.  Where  the 
person  in  whose  favour  an  abeyance  is  determined  is 
already  a  peer,  and  has  a  higher  dignity,  there  the 
King  confirms  the  barony  to  him  by  letters  patent: 
and  in  the  case  of  a  female,  the  abeyance  is  also  ter- 
minated by  letters  patent. 

25.  Formerly  it  was  the  practice  to  confirm  the 
barony  to  the  coheir  and  his  or  her  heirs  ;  but  now  it 
is  more  properly  to  the  heirs  of  his  or  her  body  :  for 
no  one  can  be  heir  of  the  body  of  the  person  in  whose 
favour  the  abeyance  is  terminated,  without  being  also 
lineally  descended  from  the  person  first  summoned. 

26.  Where  the  abeyance  of  a  barony  is  terminated  Effect  of  a 
by  a  writ  of  summons,   different  opinions  have  been  Xehdrs"of°jt 
entertained  respecting  the  extent  of  the  operation  of  ^ohcii, 
such  a  writ.     Some  eminent  persons  are  said  to  have 

held,  that  where  a  barony  is  in  abeyance  between  the 
descendants  of  two  coheirs,  and  the  King  issues  his 
writ  of  summons  to  one  of  the  heirs  of  the  body  of 
one  of  the  two  heirs,  the  abeyance  is  thereby  ter- 
minated, not  only  as  to  the  person  summoned,  and 
the  heirs  of  his  or  her  body,  but  also  as  to  all  the  heirs 
of  the  body  of  such  original  coheir.  But  the  better 
opinion  seems  to  be,  that  the  effect  of  a  writ  of  sum- 
mons, in  a  case  of  this  kind,  is  only  to  terminate  the 
abeyance,  as  to  the  person  summoned,  and  the  heirs 
of  his  or  her  body  ;  and  that  upon  failure  of  heirs  of 
the  body  of  the  person  so  summoned,  the  barony  will 
again  fall  into  abeyance,  between  the  remaining  heir 
or  heirs  of  the  body  of  the  original  coheir,  one  of 
whose  heirs  was  so  summoned,  if  any,  and  the  heir 
or  heirs  of  the  body  of  the  other  coheir. 

27.  This  latter  opinion  is  founded  upon  a  principle 
of  law,  that  possession  does  not  affect  the  descent  of 
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a  dignity  ;  and  that  a  writ  of  summons  to  parliament 
by  an  ancient  title  (as  the  summons  of  the  eldest  son 
of  a  peer,  in  the  lifetime  of  his  father,  by  the  name  of 
an  ancient  barony  then  vested  in  the  father,)  will  not 
operate,  so  as  to  give  any  title  by  descent,  collateral  or 
lineal,  different  from  the  course  of  descent  of  the  an- 
cient barony  ;  and  that  he  who  claims  a  dignity  must 
make  himself  heir  to  the  person  on  whom  the  dignity 
was  originally  conferred  ;  not  to  the  person  who  last 
enjoyed   it. 

28.  In  consequence  of  the  practice  of  terminating 
all  abeyance,  several  claims  have  lately  been  made 
to  a  coheirship  in  a  barony  :  but  the  King  has  seldom 
terminated  the  abeyance  in  favour  of  one  of  the  co- 
heirs, without  first  referring  the  case  to  the  House  of 
Lords,  in  order  to  satisfy  himself  of  the  existence  of 
the  barony,  and  who  the  persons  were  between  whom 
it  was  in  abeyance. 

29.  In  the  year  1764,  Norborne  Berkeley  petitioned 
the  King  to  be  nominated  to  the  ancient  barony  of 
Botetourt,  created  by  writ  in  33  Edw.  1.  directed  to 
John  Botetourt.  This  petition  having  been  referred 
to  the  House  of  I^ords,  it  was  there  resolved  that  the 
barony  of  Botetourt  was  in  abeyance ;  and  tjiat  the 
petitioner  was  one  of  the  coheirs  of  John  Lord  Bote- 
tourt. 

A  writ  of  summons  was  soon  after  directed  to  Mr. 
Berkeley,  by  the  name  of  Norborne  de  Botetourt^ 
Chevalier,  who  took  his  seat  accordingly. 

SO.  In  1784,  Sir  John  Griffin  Griffin  petitioned 
his  Majesty  to  be  nominated  to  the  barony  of  Howard 
of  Walden,  created  by  writ  of  summons  in  39  Eliz. 
directed  to  Lord  Thomas  Howard,  second  son  of  the 
Duke  of  Norfolk,  the  petitioner  being  one  of  the  co- 
heirs of  the  said  Lord  Thomas  Howard. 

The  House  of  Lords  resolved  that  the  barony  of 
Howard  of  Walden  was  in  abeyance,  and  that  the 
petitioner  was  one  of  the  coheirs  of  James  the  then 
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last  Lord  Howard  of  Walden.  Soon  after  which  Sir 
John  Griffin  Griffin  was  summoned  to  parliament  by 
writ,  as  Lord  Howard  of  Walden. 

31.  Lady  Henry  Fitzgerald  petitioned  his  Majesty  Barony  of 
in  1805  to  be  nominated  to  the  barony  of  Roos,  as  cj^^'-^'""*"*^ 
one  of  the  coheirs  of  Robert  de  Ros  or  Roos,  who 
-was  summoned  to  parliament  in  49  Hen.  3.  The  House 
of  Lords  resolved  that  Sir  Thomas  Windsor  Hunloke, 
George  Earl  of  Essex,  and  the  petitioner,  were  the  co- 
heirs of  Robert  de  Ros  ;  and  that  the  barony  which 
was  vested  in  the  said  Robert  de  Ros  remained  in 
abeyance  between  the  said  Sir  T.  W.  Hunlocke, 
George  Earl  of  Essex,  and  Lady  Henry  Fitzgerald  : 
soon  after  which  his  Majesty  confirmed  the  barony 
to  Lady  Henry  Fitzgerald. 

32.  In   1807,   Sir  Cecil  Bishop  petitioned  the  King*  j^^^^^   ^^ 
to  be  nominated  to  the  barony  of  Zouch  of  Harrinff-  zoucU.  printed 

"J  ^     Cage, 

worth,  it  being  a  barony  by  writ,  as  appeared  from 
several  writs  of  summons   of  a   date   anterior  to   the? 
11  Rich.  2.,  in  which  year  it  was  well  known  that  the 
first  instance  of  creating  a  baron  by  patent  took  place. 
The   House    of  Lords    resolved   that  the    barony   of  24th  April 
Zouch  of  Harringworth  was  a  barony  created  by  writ  ^^^^• 
in  the  reign  of  King  Edw.lL,    and  therefore  descend- 
ible  to  heirs    general  ;  and  that  the   said  barony  fell 
into  abeyance,    upon   the   death   of  Edward   the   last. 
Lord  Zouch,  between  Zouch  Tate  his  grandson,  being, 
the  son   and   heir   of  Elizabeth   his   eldest    daughter, 
and  Mary,  wife  of  William  Connard,  Esq.,  his  young- 
est  daughter,  which  said  Elizabeth   and  Mary   were 
the  only  daughters  of  the  said  Lord.     That  the  peti- 
tioner and  certain  other  persons  were  the  coheirs  of  the- 
said  last  Lord  Zouch,  together  with  the  heir  or  heirs 
of  the  body  of  the  said  Mary,  the  youngest  daughter, 
of  the  said  last  Lord  Zouch  :  if  the   said   Mary  had 
any  heir  or  heirs  of  her  body  then  in  existence ;  and 
if  she  had  left  none,  such  were  the   sole   coheirs  of 
the  said  last  Lord  Zouch.     That  the  said  barony  vvas 
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in  abeyance  among  the  said  coheirs^  and  consequently 
was  at  his  Majesty's  disposal,  (a) 

33.  In  all  cases  of  abeyance  of  dignities^,  whenever 
the   coheirship   determines   by   the   death   of    all   the 
daughters  or  sisters  but  one^  or  by  the  extinction  of 
all  the  descendants  of  such   daughters  or  sisters  but 
one^  by  which  there  remains  only  one  heir  to  the  dig- 
nity, the  abeyance  is  terminated^  and  the  person    who 
is  the  sole  heir  becomes  entitled  to  the  dignity.     For 
although  it  was  held  by  some,  that  in  the  case  of  the 
earldom   of  Oxford,  the  Judges   had  given  their  opi- 
nions that  by  the  descent   of  a  barony  upon  coheirs, 
it  became  so  completely  vested  in  the   Crown,  that  no 
person  could  afterwards  acquire  a  right  to  it,  without 
a  grant  from  the  Crown  ;  yet  it  was  soon  after  settled, 
that  where  the  coheirship  ceased,  and  there  remained 
only  one  heir^  such  sole  heir  became  entitled  to  it, 
as   a   matter   of  right,   and   not  of  favour,   from   the 
Crown. 

34.  Sir  Robert  Ogle  was  summoned  to  pariiament 
4  Edw.  4. ;  and  the  title  descended  to  Cuthbert  Ogle, 
who  was  summoned  to  parliament  5  EHz.,  and  died  in 
39  EHz.  leaving  two  daughters  his  heirs, — Joan  mar- 
ried to  Edward  Talbot,  a  younger  brother  to  the 
Earl  of  Shrewsbury,  who  died  without  issue;  and 
Catherine  married  to  Sir  Charles  Cavendish  of  Wel- 
beck.  Catherine  having  survived  her  sister,  and  being 
sole  heir  to  the  barony  of  Ogle,  obtained  special  letters 
patent,  4  Car.  1.,  declaring  her  to  be  Baroness  Ogle 
of  Ogle,  in  the  county  of  Northumberland,  to  her 
and  her  heirs  for  ever ;  a  copy  of  which  is  given  by 
Collins. 

35.  In  this  case  the  confirmation  might  have  been 
a  matter  of  favour  :  and,  indeed,  an  opinion  seems  to 
have  prevailed  during  the  reign  of  King  Charles  II., 
that  where  a  dignity  fell  into  abeyance,  it  was  in  the 
power  of  the  Crown  to  extinguish  it.  This  appears 
(a)  Sir  Cecil  Bishop  has  been  summoned  to  this  baronjr. 
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from  the  letters  patent  by  which  the  barony  of  Lucas 
of  Crudwell  was  granted  to  the  Countess  of  Kent ; 
in  which  there  is  a  proviso,  ''  That  if  there  shall  be 
more  persons  than  one,  who  shall  be  coheirs  of  her 
body  by  the  said  Earl  of  Kent,  whereby  the  King's 
Majesty,  his  heirs  or  successors,  might  declare  which 
of  them  he  pleases  to  have  and  enjoy  the  said  honour, 
title,  and  dignity,  or  might  hold  the  same  in  suspense, 
or  extinguish  the  same,  at  his  and  their  pleasures  ;  that 
nevertheless  the  said  honour,  title,  and  dignity,  shall 
not  be  held  in  suspense,  or  extinguished,  but  shall  go 
to  and  be  held  and  enjoyed,  &c.'* 

36.  But  the  doctrine,  that  where  a  dignity  fell  into 
abeyance,  it  might  be  extinguished  by  the  Crown, 
appears  to  have  been  fully  disproved  in  the  following 

case  ;  in  which  it  was  determined  by  the  House  of  B.^rony  of 
Lords,  after  great  deliberation,  and  assented  to  by  {jj^f "30^  ^s^"p 
the  Crown,  that  where  a  dignity  falls  into  abeyance 
between  coheirs,  whenever  there  is  a  determination 
of  the  coheirship,  by  the  death  of  all  the  coheirs  ex- 
cept one,  such  one  heir  becomes  entitled  to  the  dignity, 
as  a  matter  of  riffht. 

37.  In  1694,   Sir  Richard  Verney,   Knight,  claimed  j^j^^ony  of 
the  barony   of  Broke,    as   lineal   heir  to    Sir   Robert  wiiioughby 

•^  (le  Broke, 

Willoughby,  who  was  summoned  to  parliament  7  Hen.  Coii.  322. 
7.,  the  writ  being  directed,  Roberto  Willoughby  de  '"*  ^^' 
Broke,  Chevalier  ;  to  whom  succeeded  Sir  Robert  Wil- 
loughby,  who  was  summoned  to  parliament  by  the  same 
title,  and  sat  accordingly,  temp.  Henry.  VIII.  From 
him  the  barony  descended  to  Lady  Elizabeth  Grenville 
(she  having  survived  her  two  sisters,  who  died  without 
issue),  from  whom  it  descended  to  her  grandchild  and 
heir.  Sir  Foulk  Greville,  Knight,  (  who  was  created 
Lord  Broke,  to  him  and  his  heirs  male) ;  but  who 
dying  without  issue,  the  barony  descended  to  Margaret 
Lady  Verney,  the  petitioner's  grandmother. 

The  Attorney  General  argued  against  this  claim, 
1st,  that  a  summons  by  writ  did  not  create  an  estate 
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in  fee  ;  for  that  anciently  several  had  been  so  sum- 
moned, and  yet  their  sons  had  never  been  summoned 
after  them  :  pay,  sometimes  the  very  person  first  sumr 
moned  had  aftervs^ards  been  omitted  to  be  summoned. 
But  he  did  not  design  to  urge  that  any  farther  :  but 
chiefly  insisted,  that  even  in  the  time  of  Kint^  Henry 
VII.,  when  Sir  Robert  Willoug-hby  was  first  summoned, 
it  was  not  considered  as  an  estate  in  fee  ;  urging  Lati- 
mer's case,  and,  of  later  times,  Abergavenny's  case, 
and  Paget's.  2d,  That,  if  it  did  descend,  it  was  ex-i 
tinguished  in  the  coheirs  of  Lady  Margaret  Greville  ;> 
urging  the  Earl  of  Oxford's  case. 

The  counsel  for  the  petitioner  replied,  that,  as  ta  the 
baronies  of  Latimer  and  Abergavenny,  those  honours 
followed  the  entail  of  the  lands,  as  baronies  by  tenure. 
As  to  the  resolutions  in  the  Earl  of  Oxford's  case,  touch- 
ing the  baronies  of  Bulbeck,  Sandford,  and  Badlesmere, 
that  they  were  in  his  Majesty's  disposition ;  they  al- 
lowed that  the  King  might  dispose  of  them  to  which  of 
the  coheirs  he  pleased,  during  the  coparcenership  ;  but 
not  to  a  stranger,  nor  to  the  heir  male  collateral,  who 
had  no  right  thereto,  so  long  as  there  were  heirs  ge- 
neral. 

The  House  of  Lords  resolved,  that  the  petitioner  had 
no  right  to  a  summons  to  parliament. 

A  committee  was  appointed  to  draw  up  a  report  to 
the  King  pursuant  to  the  said  resolution,  since  the  chief 
reason  for  rejecting-  the  said  claim  seemed  to  be,  that 
the  said  barony  was  for  some  time  lodged  in  coheirs  ; 
and  that  therefore  it  was  in  his  Majesty's  power  to 
bold  the  same  in  suspense  or  abeyance,  or  to  extinguish 
the  same. 

38.  The  committee  was  adjourned  before  any  report 
was  made.  But  in  the  interim  several  peers,  as  the 
Earls  of  Lindsey,  Thanet,  Sussex,  and  Abingdon,  the 
Lord  Delawarre,  &c.,  who  had  baronies  by  writ  in 
them,  (some  whereof  had  at  that  time  only  daughters,) 
looking   upon    themselves    concerned   from  what  was 
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mentioned  at  the  committee  in  relation  to  the  descetit  Joiim.  Voi. 
of  such  baronies  on  coheirs  ;  moved  the  House  that  a  552. 
day  might  be  appointed  to  consider  of  what  had  been 
mentioned  by  some  Lords  on  that  day  in  relation  to  the 
descent  of  baronies  by  writ :  and  a  day  was  appointed 
accordingly.  In  pursuance  whereof  the  Lords  who  in- 
terested themselves  therein  were  heard  by  their  conn- 
sel,  Mr.  Finch  and  Sir  Thomas  Powis ;  and  it  was  then 
ordered^  that  the  King's  Attorney-General  should  be 
likewise  heard  touching  the  said  matter. 

The  Attorney-General  argued  for  the  King  against 
the  descent  of  baronies  by  writ ;  and  the  counsel  for 
the  Lords  repHed,  and  produced  precedents^  w  hich  being- 
collected  by  Mr.  King,  Lancaster  herald,  were  printed 
on  that  occasion. 

This  printed  paper  is  intituled, ''  Baronies  by  writ  de- 
volving upon  coheirs,  enjoyed  by,  or  conferred  upon, 
the  person  or  issue  of  the  surviving  coheir,  where  such 
person  or  issue  become  sole  heir  to  the  barony.**  It 
contains  the  cases  of  Lord  St.  John  of  Basing,  Lord 
St.  Amand,  Lord  Roos,  Lord  Bardolph,  Lord  Coniers, 
Vipount  Lord  of  AVestmerland,  Lord  Ogle,  and  Lord 
CUfford ;  and  concludes  with  the  following  observa- 
tions : — ''  If  a  barony  in  fee  once  suspended,  or  put  in 
abeyance,  by  falling  upon  coheirs,  cannot  be  taken  up 
again  without  some  instrument  from  the  King  to  revive 
it ;  then  if  a  baron  in  fee  should  die  leaving  two  daugh- 
ters, and  a  brother,  though  one  of  the  daughters  should 
die  ever  so  soon  after  the  death  of  her  father,  yet  the 
other  daughter  could  not  have  the  title,  but  at  the  King's 
pleasure.  And  if  both  the  daughters  should  die  with- 
out issue,  their  father's  brother  will  not  be  a  peer,  but 
at  the  pleasure  of  the  King  :  nay,  if  such  a  baron  should 
die  leaving  two  daughters  and  his  widow  with  child  of  a 
son,  upon  the  death  of  such  baron,  the  title  will  be  sus- 
pended till  the  son  is  born  ;  and  according  to  this  rule 
the  son  will  not  be  a  baron,  but  at  the  King's  pleasure, 
because  the  title  was  once  suspended. 
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^^  The  suspension  in  case  of  coheirs  doth  not  arise 
from  any  incapacity  either  in  the  bloody  or  in  the  per- 
sons^ of  the  coheirs :  but  only  because  both  cannot  take 
the  barony  at  once.  And  neither  of  them  in  law  is  pre- 
ferred before  the  other :  therefore  of  necessity  the  title 
in  such  a  case  remains  in  abeyance  or  suspense^  until  it 
be  either  fixed  in  one  by  the  King",  v\^hilst  there  are  se- 
veral coheirs  in  being-,  or  else  until  it  is  fixed  in  one  by 
the  law,  upon  her  or  her  issue's  becoming  the  survivor ; 
for  when  the  only  reason  for  suspension  is  removed^ 
the  survivor  hath  the  same  right  as  if  she  at  first  had 
been  the  sole  heir.  The  contrary  opinion  to  this  doth 
tend  to  the  extinguishment  of  titles  of  honour,  in  such 
cases  as  may  and  will  frequently  happen  ;  and  accord- 
ing to  this  it  may  often  be  in  the  King's  pleasure  to  ex- 
clude the  male  descendants  of  barons  in  fee  from  sitting 
in  parliament,  if  in  the  elder  brother's  line  the  title  of 
honour  should  be  ever  suspended  for  the  shortest  time, 
by  more  than  one  daughter." 

The  House  ordered  that  the  heralds  should  be  heard 
as  to  the  said  precedents,  who  were  accordingly  heard 
at  the  bar,  in  relation  to  the  descent  of  baronies  by 
writ.  And  Sir  Thomas  St.  George,  garter,  made  se- 
veral objections  to  the  said  printed  precedents  ;  upon 
which  Mr.  King  was  called  to  prove  the  same,  who 
justified  them  by  the  books  and  records  of  the  heralds' 
office.  An  authentic  copy  of  the  King's  recognition  of 
the  barony  of  Ogle  in  4  Cha.  1.  being  read  at  the  bar ; 
and  the  matter  being  reported  by  the  lord  keeper;  the 
question  was  put,  ''  Whether  if  a  person  summoned  to 
parliament  by  writ,  andsitting,  die,  leaving  issue  two 
or  more  daughters,  who  all  die,  one  of  them  only  leav- 
ing issue,  such  issue  has  a  right  to  demand  a  sum- 
mons to  parliament ;" — and  it  was  resolved  in  the  af- 
firmative. 

39.  The  principal  objection,  touching  the  extinguish- 
ment of  the  barony  of  Broke,  by  reason  of  its  descend- 
ing to  coheirs,  being  removed.   Sir  Richard  Verney 
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claimed  the  barony  of  Willoughby  de  Broke,  as  the 
sole  heir  of  Sir  Robert  Willoughby  de  Broke. 

Sir  Thomas  Powis^  as  his  counsel,  read  a  list  of  those 
peers  who  had  baronies  by  writ  in  them,  included  un- 
der higher  titles  ;  and  also  a  list  of  those  lords  who 
then  sat  in  the  House  by  virtue  only  of  original  writs  of 
summons,  and  by  descent  from  baronies  in  fee  ;  and  a 
list  of  several  noble  ladies,  who  had  then  such  baronies 
in  them,  some  of  whom  had  been  declared  baronesses 
in  parliament :  and  insinuated  to  the  Lords,  that  while 
he  was  arguing  one  peer  into  the  House,  the  King's 
counsel  were  arguing  several  noble  dukes  and  earls  out 
of  their  baronies,  and  several  sitting  barons  out  of  the 
House.  For,  if  a  summons  by  writ  was  not  an  estate  in 
fee,  and  descendible,  then  might  the  King  choose  whe- 
ther he  would  summon  those  barons  any  more  to  par- 
liament, after  the  conclusion  of  the  present  parliament ; 
and  so  by  that  means  would  subject  the  peerag-e  to  great 
uncertainties,  and  destroy  all  their  resolutions  and.  judg- 
ments touching"  the  descent  of  such  baronies. 

The  King's  counsel  urged  several  instances  of  an- 
cient times  against  the  descent  of  sucli-  baronies,  and 
argued  against  the  operatimi  of  the  writ ;  and  that  in 
this  case  it  did  not  appear  but  that  the  first  foundation 
of  the  honour  might  have  been  by  patent,  or  for  life,  or 
in  tail  male  ;  and  vouched  Bromflete's  case.  He  farther  Ante^  c.  i. 
insisted,  that  the  descent  of  the  barony  to  coheirs  did 
merge  or  extinguish  it,  or  make  it  revert  to  the  Crown  ; 
and  that  it  was  in  abeyance,  by  which  means  it  was  left 
to  the  clutches  of  the  law,  so  as  not  to  be  taken  out 
from  thence,  by  any  person  whatsoever,  otherwise  than 
by  a  new  creation. 

The  petitioner's  counsel  replied,  that  the  honour  could 
not  be  by  patent,  nor  by  writ,  with  a  limitation  to  the 
heirs  male  :  for  that  there*  was  issue  male  from  each  of 
the  two  Sir  Robert  Willoughbys,  who  yet  were  not 
barons;  insisting  upon  the  right  of  the  peerage  in  g-e- 
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n'eral;  and  that,  upon  the  true  construction,  the  title  was 
Willoughby  of  Broke. 

After  long  debate,  it  was  resolved  that  Sir  Richard 
Verney  had  a  right  to  a  writ  of  summons  to  parliament, 
by  the  title  of  Lord  Willoughby  of  Broke. 

A  writ  of 'summons  was  accordingly  issued  to  him  ; 
and  he  was  seated  in  the  House  of  Peers  by  descent, 
without  ceremony,  in  the  ancient  place  of  his  ancestor 

xTg'gs.^'*       Sir  Robert  Willoughby,  next  above  Lord  Eure. 

cascsof claims        40.    Siucc  this  determination,  several  claims  have 

^)y  a  suivmng  ^^^^  made  to  barouics  which  had  been  in  abeyance, 
upon  the  ground  that  the  abeyance  was  determined  ; 
and  that  the  claimant  was,  by  the  failure  of  heirs  of  the 
other  coheirs,  become  the  sole  heir  to  the  barony. 

Baronyof  4^    Catherine  Bokcuham  claimed,  in  1717,  the  baronv 

Berners,  .  / 

jonrn.  Vol.  of  Bcmers,  which  had  fallen  into  abeyance,  as  sole  heir 
CoUiBsssi.  '  of  Sir  John  Bourchier,  Lord  Berners,  the  abeyance 
being  then  terminated. 

The  petition  was  referred  by  his  Majesty  to  the 
House  of  Lords.  Lord  Clarendon  reported  from  the 
Committee  of  Privileges,  that  search  had  been  made  so 
far  back  as  the  reign  of  Edward  III.,  whether  any 
patent  had  been  granted  for  creating  Sir  John  Bour- 
chier a  baron,  but  none  could  be  found  :  that  there  was 
produced  a  writ  of  summons  to  parliament  in  38  Hen.  6., 
directed  Johanni  Bourchier  de  Berners,  along  with  se- 
veral other  writs  directed  to  him,  and  also  several  writs 
directed  to  his  grandson  and  heir. 

That  the  committee  had  inspected  the  Journals  of  the 
House  in  the  reign  of  Henry  VIII.,  and  found  the  name 
of  Lord  Berners  entered  therein  as  present  several 
days. 

That  it  appeared  to  the  committee  that  the  petitioner 
was  (by  the  death  of  her  brothers  and  sisters  without 
issue)  become  sole  heir  of  Sir  John  Bourchier,  knight, 
first  Lord  Berners,  and  was  lineally  descended  from 
him. 
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The  House  resolved  that  the  said  Catherine  Boken- 
ham  had  a  right  to  the  said  barony  of  Berners. 

42.  In   1794,  Mr.   Trefusis  claimed  the  barony  of  Barony  of 
Clinton,  as  sole  heir  to  Edward  Lord  Clinton,  who  was  Sed  case. 
seised  of  the  said  barony  in  4  &  5  Phil,  and  Mary, 

which  had  fallen  into  abeyance  in  1692,  between  Lady 
Catherine  Booth,  Lady  Arabella  Rolle,  and  Lady  Mar- 
garet Boscawen  ;  that  in  1717  the  line  of  Lady  Cathe- 
rine Booth  failed  ;  that  in  1720  the  King  had  terminated 
the  abeyance  between  the  heirs  of  Lady  Arabella  Rolle  ^^,^^  §  21. 
and  Lady  Margaret  Boscawen,  by  granting  a  writ  of 
summons  to  Mr.  Fortescue,  the  heir  of  Lady  Margaret 
Boscawen ;  and  that  by  the  extinction  of  the  line  of 
Lady  Margaret  Boscawen,  the  abeyance  determined, 
and  Mr.  Trefusis,  who  was  the  sole  heir  of  Lady  Ara- 
bella Rolle,  became  entitled  to  the  barony. 

The  House  resolved  that  the  petitioner  had  made  out  20th  February 
his  claim  to  the  title,  honour,  and  dignity  of  Baron  ^^^^• 
Clinton  ;  and  a  writ  of  summons  was  issued  to  him  ac- 
cordingly. 

43.  In  1798,  the  Marquis  of  Carmarthen  claimed  the  Barony  of 
barony  of  Conyers,    created  by  writ  of  summons   to  priSted'case. 
William  Conyers  in  1  Hen.  8.  which  had  fallen  into 
abeyance  in  1557,  by  the  death  of  John  Lord  Conyers, 
leaving  three   daughters  and  no  issue  male  :  but  the 
abeyance  terminated  in  1664,  by  the  extinction  of  the 

line  of  two  of  the  daughters  ;  and  Conyers  D'Arcy,  the 
heir  of  the  third  daughter,  took  his  seat  in  the  House 
of  Lords  as  Lord  Conyers,  to  whom  the  petitioner  was 
sole  heir. 

The  House  of  Lords  resolved  that  the  petitioner  had 
made  out  his  claim  to  the  title,  honour,  and  dignity,  of 
Baron  Conyers. 

44.  Sir  John  Griffin   Griffin,  in  whose  favour  the  Barony  of 
abeyance  of  the  barony  of  Howard  of  Walden  was  ter-  waiden. 
minated  in  1784,  haVing  died  without  issue ;  and  there  iJo";'.^^  ^^^^' 
being  a  complete  failure  of  heirs  of  the  coheir  under  "^^^^^  ^  ^^' 
Avhom  he  derived;  the  barony  was  claimed  in  1807  by 


m^? 
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heirs does  not 
determine  the 
abeyance. 


Barony  of 
Beaumont. 
Printed  case. 
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C.  A.  Ellisj  an  infant^  as  the  sole  heir  of  the  other  co- 
heir^ being  the  heir  of  the  last  Earl  of  Bristol.  The 
Committee  of  Privileges  resolved  that  the  petitioner  had 
made  out  his  claim. 

45.  Francis  Earl  Moira  claimed  in  18Q9  the  barony 
of  Hastings^  stating  that  he  was  the  sole  heir  general 
of  William  the  first  baron  of  Hastings^  who  was  called 
to  parliament  by  writ  of  summons  in  1  Edw.  4. ;  and  the 
Attorney-General  (Sir  V.  Gibbs)  having  reported  in  his 
favour^  he  had  a  writ  of  summons  by  that  title^  and  was 
seated  accordingly. 

46.  It  has  been  held  by  the  House  of  Lords,  in  a 
modern  case,  that  where  a  barony  was  in  abeyance 
between  two  persons^  the  attainder  of  one  of  them  for 
high  treason  did  not  terminate  the  abeyance,  and  give 
to  the  other  a  right  to  the  barony. 

47.  Thomas  Stapleton,  of  Carleton,  in  the  county  of 
York,  Esq.  claimed  the  barony  of  Beaumont;  and 
stated,  that  Henry  de  Beaumont  was  summoned  to  par- 
liament in  the  second,  third,  fourth,  and  several  other 
years  of  the  reign  of  Edward  II.,  and  satin  parliament. 
That  the  barony  of  Beaumont  descended  to  William 
Lord  Beaumont,  who  died  24  Hen.  7.  without  children, 
leaving  an  only  sister  Joan.  That  the  said  Joan  mar- 
ried John  Lord  Lovell;  and  had  issue  a  son  who  died 
without  issue,  and  two  daughters :  Joan,  who  married 
Sir  Bryan  Stapleton,  to  whom  the  claimant  was  heir  at 
law ;  and  Frideswide,  w^ho  married  Sir  Edward  Norris. 
That  Frideswide  had  two  sons.  Sir  John  Norris,  who 
died  without  issue;  and  Henry  Norris,  who  was  at- 
tainted of  high  treason  in  27  Hen.  8.,  and  from  whom 
the  Earl  of  Abingdon  was  lineally  descended,  and  was 
his  heir.  That,  upon  the  death  of  Sir  John  Norris 
without  issue,  the  abeyance  in  the  barony  of  Beaumont 
ceased ;  and  the  whole  right  and  claim  to  the  same 
vested  in  the  heirs  of  Joan  the  eldest  sister.  That  the 
petitioner  was  the  heir  general  of  Henry  de  Beaumont, 
who  was  first  summoned  to  parliament ;  and  therefore 
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apprehended,  and  was  advised   that  he  had  a  legal  claim 
to  the  said  barony. 

This  petition  was  referred  to  the  Attorney -Gen  era! 
(Sir  John  Scott),  who  reported — ''  That  an  important 
question  arose,  whether  by  the  attainder  of  Henry 
Norris,  the  abeyance  was  determined,  and  the  heirs  of 
the  eldest  sister  exclusively  entitled  by  descent  to  the 
barony  of  Beaumont,  by  reason  of  the  incapacity  of 
Henry  Norris's  heirs  thereby  created,  to  claim  through 
him.  Upon]  this  point  he  humbly  certified  to  his  Ma- 
jesty, that  he  had  not  been  able  to  find  any  satisfactory 
determination ;  and,  inasmuch  as  this  point  materially 
affected  his  Majesty's  royal  prerogative,  and  the  princi- 
ples of  law,  with  respect  to  the  descent  of  honours  and 
dignities,  he  humbly  presumed  to  submit  to  his  Majesty, 
that,  before  any  act  was  done  pursuant  to  the  prayer  of 
the  petition,  it  might  be  fitting  to  refer  the  whole  matter 
of  the  petition  to  the  House  of  Peers." 

The  petition  having  been  referred  accordingly,  it  was 
contended  by  Mr.  Stapleton's  counsel,  that  the  coheir- 
ship  was  determined  by  the  attainder ;  and  that  the  case 
of  Charleton  Lord  Powis  was  in  point. 

In  that  c^se.  Lord  Powis  died  seised  of  the  barony  of  Coiim5,39& 
Powis,  which  was  created  by  writ,  leaving  two  daugh- 
ters ;  Joan  married  to  Sir  John  Grey,  and  Joyce  mar- 
ried to  Lord  Tiptoft.  Joyce  left  issue  a  son,  John  Lord 
Tiptoft,  who  was  created  Earl  of  Worcester,  and  was 
attainted  of  high  treason,  and  executed,  10  Edw.  4. 
Joan  had  issue  a  son  Henry,  who  left  issue  a  son  Ri- 
chard, who  left  issue  a  son  John.  Neither  Henry  nor 
Richard  were  ever  summoned  to  parhament :  but  John, 
who  was  ten  years  old  when  the  Earl  of  Worcester  was 
attainted,  was  summoned  to  parhament  22  Edw.  4.,  by 
the  title  of  John  de  Grey  de  Powis.  And,  in  this  case, 
it  could  not  be  said  that  John  de  Grey  had  the  barony 
by  favour  of  the  Crown ;  because  he  was  summoned  to 
the  first  parliament  which  was  holden  after  the  attainder 
of  the  Earl  of  Worcester,  and  his  attaining  his  age  of 
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twenty-one  years ;  when  it  could  not  be  supposed  he 
had  done  any  service  to  his  King  and  country^  to  merit 
^ch  a  favour. 

The  Lords  referred  a  question  of  law  to  the  Judges/ 
viz.  "  Whether^  supposing  the  claimant  to  have  proved 
himself  one  of  the  coheirs  of  the  body  of  Henry  de 
Beaumont;  and  supposing  a  barony  to  have  been 
Created  in  the  said  Henry  and  the  heirs  of  his  body,  the 
claimant  was  then  entitled  of  right  to  such  barony,  ac- 
cording to  the  state  of  the  pedigree  last  delivered  in  orf 
his  part.*'  ■  i 

On  the  25th  day  of  June  1795,  the  Lord  Chief  Jus^' 
tice  of  the  Common  Pleas  (Eyre)  delivered  the  follow- 
ing opinion  of  the  judges  on  this  point,  after  stating 
the  question  in  the  precise  form  in  which  it  appears 
above,  (a) 

''  My  Lords,  the  Attorney-General,  on  the  part  of  the 
Crown,  summed  up  his  objections  to  the  claim  in  a  very 
few  words.  He  said,  he  opposed  the  claim  on  this 
single  point,  that  the  claimant  Mr.  Stapleton  was  not  the 
heir  of  Henry  de  Beaumont ;  that  it  was  not  enough 
that  he  might  be  a  part,  a  moiety  for  instance,  of  the 
heir;  that  he  must  have  the  complete  character  in  him. 
Your  Lordship's  question  supposes  Mr.  Stapleton  US 
have  sufficiently  made  out  his  pedigree,  and  that  he  is 
to  be  taken  to  be  one  of  the  coheirs. 

''  Coheirs  derive  to  themselves  title  to  the  inheritance 
of  their  ancestor  by  descent;  they  are  heirs  to  the  an- 
cestor. Our  books,  in  particular  Sir  Edward  Coke's 
comment  on  Littleton,  section  of  Coparceners,  points  out 
the  manner  in  which  they  claim.  They  are  altogether 
unus  hcereSy  unum corpus;  their  heirship  is  unitas juris; 
the  whole  body  of  the  coheirs,  however  numerous,  must 
unite  to  constitute  the  heir. 

''  To  illustrate  this  doctrine.  Sir  Edward  Coke  puts 

(a)  From  a  manuscript  in  his  own   handwriting,  for  the  use  of 

^hich  I  am  indebted  to  the  kindness  of  Sir  Thomas  Plumer,  M.  R» 

*  -  ■■  ■.  2 
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the  case  of  the  inheritance  of  coheirs^  sued  for  in  our? 
courts ;  he  says,  they  must  all  join  in  a  prcecipe,  for  they 
all  make  but  one  heir.  He  puts  another  case  of  coheirs, 
claiming;  to  take  under  a  limitation  to  the  right  heirs  of 
A. ;  and  he  states  the  law  to  be,  that  one  of  the  coheirs 
standing  alone  cannot  take  any  thing,  for  he  is  not  the 
right  heir  of  A.  The  case,  as  he  puts  it,  is  a  particular 
one ;  and,  in  its  circumstances,  approaches  towards  the 
case  now  under  consideration.  But  I  choose  to  disen- 
tangle it,  in  this  part  of  the  argument,  of  those  circum- 
stances ;  and  state  it  simply  as  an  authority,  that  one 
coheir  does  not  come  within  the  description  of  heir,  and 
cannot  claim  as  heir. 

"  Coheirs  hold  in  coparcenary  :  they  are  called  copar- 
ceners, because  they  participate  in  one  inheritance,  de- 
rived to  them  by  one  title.  Though  they  participate, 
our  books  say,  no  man  doth  know  his  part  in  severalty : 
they  therefore  occupy  that  which  is  capable  of  occupa- 
tion, in  common.  But  though  no  one  knows  his  part 
in  severalty,  yet  each  man's  quantity  of  interest  in  the 
whole  inheritance  is  well  known :  for  instance,  if  he  is 
one  of  two  coheirs,  he  is  entitled  to  a  moiety;  if  one  of 
three,  to  a  third,  and  so  on;  and  if  the  subject  of  the 
inheritance  is  in  its  nature  partible,  lands  for  instance, 
he  may  sue  his  writ  of  partition,  and  make  division  of 
the  subject  into  moieties,  thirds,  &c.  as  the  case  shall 
be.  And,  when  that  is  done,  instead  of  participating  in 
one  inheritance,  each  coparcener  takes  the  part  allotted 
to  him  in  severalty.  He  then  loses  his  character  of  co- 
parcener, and  becomes  sole  owner  of  the  part  allotted 
to  him  :  but  it  must  be  remembered,  that  the  effect  and 
operation  of  this  partition  pursues  the  nature  of  his  ori- 
ginal right  in  the  whole  inheritance  ;  he  has  still  but  a 
part  of  it,  though  he  holds  it  in  a  different  manner. 
This  operation  of  partition  is,  of  necessity,  confined  to 
inheritances,  the  subject  of  which  is  in  its  nature 
partible ;  it  appHes  not  to  inheritances  in  their  nature 
impartible.      Coheirs  must  therefore  continue  to  hold 


838  Title  XXVI.  Dignities.  Ch.  III.  §  47. 

such  inheritances  for  ever,  in  the  same  manner  as  they 
held  partible  inheritances  before  partition ;  with  this 
'difference  only,  that  the  law  has  provided  certain  means, 
adapted  to  the  nature  of  some  impartible  inheritances, 
for  enabling  coheirs  to  hold  them  in  coparcenary,  with 
benefit  and  advantage  to  the  whole  body  of  the  coheirs  ; 
and.with  due  regard  to  tbe  quantity  of  interest  each  of 
the  coheirs  may  claim  in  the  inheritance. 

^'  Thus  the  coheirs  of  an  advowson  present  by  turns ; 
and  the  castle  goes  to  the  elder  coheir,  she  making 
compensation  to  the  others ;  and  other  instances  might 
be  mentioned. 

''  A  peerage  is  a  most  transcendent  honour  and  dig- 
nity :  but  it  is  still  in  the  eye  of  the  law  an  inheritance, 
and  it  will  descend  to  coheirs  in  the  same  manner  as 
other  hereditaments  do  descend.  The  title  of  the  co- 
heirs of  a  barony  is  that  of  unus  hceres,  unum  corpus  ; 
it  is  unitas  juris :  they  must  take  it,  and  it  must  vest 
in  them,  as  the  heir  of  the  ancestor.  This  inheritance 
stands  at  the  head  of  the  class  of  inheritances,  in  their 
nature  impartible.  But  it  is  an  inheritance  of  such  a 
nature,  producing  fruits  of  dignity  and  of  pubhc  duty, 
individual  and  incommunicable  by  any  of  the  common 
means  which  the  law  has  provided  for  the  enjoyment  of 
impartible  inheritances ;  that  when  it  happens  to  vest  in 
coheirs,  it  necessarily  falls  into  a  dormant  state.  No 
single  coheir  can  assert  a  claim  to  it,  for  such  a  claim 
would  be  contrary  to  his  interest :  he  does  but  partici- 
pate in  the  inheritance ;  he  can  therefore  sustain  no 
claim  to  the  whole  of  it.  And  this  inheritance  is  so  sin- 
gularly circumstanced,  that  even  the  whole  body  of  the 
coheirs  can  assert  no  claim  to  it,  because  they  are  inca- 
pable of  possessing,  or  in  any  manner  of  enjoying  it. 

^'  When  this  inheritance  is  in  this  dormant  state,  it  is 
said  to  be  in  abeyance ;  not  in  abeyance  in  the  ordinary 
sense  of  the  term,  as  was  observed  by  Mr.  Attorney- 
General,  in  which  it  is  applied  to  an  estate  in  fee  simple 
or  freehold  in  suspense^  floating^  fixing  no  where^  and 
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vesting  in  no  one:  but  it  simply  denotes^  that  the  title 
to  a  barony^  which  has  descended  upon^  and  is  vested 
in  coheirs^  remains  in  them  in  an  inactive  and  dormant 
state^  incapable  of  bein^  asserted  or  being  enjoyed. 
That  none  of  the  ordinary  means  provided  by  law  for 
making^  impartible  inheritances  productive  to  coheirs 
could  be  applied  to  this  inheritance.  One  remedy,  and 
one  only,  has  been  provided  by  law  for  the  case  of  a 
dormant  peerage ;  it  is,  sui  juris,  of  a  most  extraordi- 
nary nature,  but  very  suitable  to  the  dignity  of  the  sub- 
ject to  which  it  is  applied :  I  mean  the  prerogative  right 
of  calling  one  of  the  coparceners,  by  writ  of  summons, 
to  sit  in  the  seat  of  his  ancestor.  He  will,  from  thence- 
forth, be  in  the  exclusive  possession  and  enjoyment  of 
the  inheritance,  and  will  hold  it  to  him  and  the  heirs  of 
his  body ;  yet  still  he  is  but  one  of  the  coheirs  of  his 
ancestor,  and  the  rest  of  the  coheirs  still  remain  coheirs  : 
and,  in  the  event  of  the  failure  of  heirs  of  the  body  of 
that  coheir,  whom  the  prerogative  hath  thus  preferred, 
the  other  coheir  (if  but  one)  would  take  the  whole  in- 
heritance; or,  if  there  were  more  than  one,  the  barony 
would  again  fall  into  abeyance.  I  have  stated  what  I 
take  to  be  the  true  nature  of  this  abeyance  of  a  barony  : 
it  falls  into  abeyance,  because,  in  point  of  right,  no  one 
coheir  can  sustain  a  claim  to  it ;  and  because  all  the 
coheirs  together,  though  they  constitute  the  complete 
heir  to  the  ancestor,  cannot  claim  it  with  effect,  and 
therefore  cannot  claim  it  at  all.  The  effect  of  the  pre- 
rogative right  of  calling  one  of  the  coheirs  to  sit  in  the 
seat  of  his  ancestor,  is  not  to  change  the  nature  of  his 
original  title  to  participate  in  the  inheritance ;  nor  does 
it  in  any  manner  enlarge  the  quantity  of  his  interest  in 
the  inheritance,  as  it  stood  originally ;  it  takes  nothing 
from  the  title  of  the  other  coheirs.  It  does  not  attract 
their  portion  of  the  heirship,  and  unite  it  with  that  of  the 
coheir  preferred :  but  it  creates  a  title  to  sit  in  the  seat 
of  the  ancestor,  in  a  great  degree  collateral  to  the  title 
by  inheritance.     The  prerogative  is  only  restricted  to 
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issue  the  writ  of  summons  to  one  of  the  persons  who 
has  part  or  share  in  that  title  :  the  interposition  of  the 
prerogative  is^  as  I  have  before  observed^  sui  juris,  en- 
trusted to  the  Crown^  in  order  to  quahfy  the  necessary 
consequences  of  the  law  of  descent  to  coheirs^  as  ap- 
plied to  the  inheritance  of  a  barony ;  and,  I  apprehend, 
it  proceeds  upon  the  ground  of  the  law  being  as  I  have 
stated  it  to  be.  It  was  with  great  abihty,  and  very  in^ 
geniously  turned  by  the  counsel  for  the  claimant,  and 
used  to  qualify  the  law  of  descents  itself,  instead  of  the 
effects  of  the  law.  It  was  not  denied  that  in  genera^ 
many  coheirs  make  but  one  heir :  but  it  was  said,  that 
this  would  be  an  inconvenient  and  an  absurd  doctrine, 
as  applied  to  a  barony.  That  the  coheirs  of  a  barony 
were  all  of  the  blood  of  the  ancestor,  and  must  all  be 
capable  of  the  honour,  and  sitting  in  the  seat  of  the  an- 
cestor ;  inasmuch  as  the  King,  by  his  prerogative,  could 
prefer  any  one  of  the  coheirs,  and  place  him  in  the  seat 
of  the  ancestor :  that  there  were  therefore,  in  the  coheirs 
of  a  barony,  a  plurality  of  persons,  all  capable  of  suc- 
ceeding to  the  dignity ;  and  that  they  were  therefore,  in 
effect,  a  plurality  of  heirs.  Upon  this  they  proceeded 
to  erect  their  fabric. 

''  A  barony,  say  they,  falls  into  abeyance  only  be- 
cause there  is  a  plurality  of  heirs  capable  of  taking  the 
peerage;  and  the  law  knows  not  how  to  select  one 
from  amongst  them.  But  this  is  the  office  of  the  pater 
patrice,  entrusted  to  the  Crown  so  long  as  the  necessity 
exists ;  and  the  necessity  exists  so  long  as  the  pluraHty 
exists.  That  as  the  law  abhors  abeyance,  the  moment 
the  pluraHty  of  persons  capable  of  sustaining  the  dignity 
is  by  any  means  removed,  and  only  one  of  the  coheirs 
thus  capable  of  sustaining  the  dignity  is  left,  the  barony 
is  no  longer  in  abeyance ;  the  Crown  no  longer  finds 
any  thing  upon  which  the  prerogative  can  act:  and,  if 
the  barony  is  neither  in  abeyance  nor  extinct,  it  must 
vest  in  the  single  coheir,  who  is  thus  left  without  a  com- 
petitor.    If  they  had  built  upon  solid  foundations,  it 
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might  have  been  necessary  to  have  gone  further  into 
this  case,  in  order  to  see  whether  the  plurality  they 
speak  of  has  been  removed  ;  and  to  have  examined  with 
care  the  actual  situation  of  the  other  branch  of  this 
noble  family,  the  Norris  branch ;  to  have  considered  it 
as  it  stood  on  the  death  of  Sir  John  Norris  without 
issue,  which  is  the  moment  when  the  sole  right  of  this 
barony  is  supposed  to  have  vested  in  the  ancestor  of  the 
claimant ;  the  situation  of  the  Norris  branch,  after  the 
act  of  parliament  had  passed  for  the  restoring  the  issue 
of  Henry  Norris  in  blood ;  and  the  possible  situation  of 
the  Norris  branch,  supposing  the  issue  of  Henry  (who 
was  attainted)  hereafter  to  fail,  and  the  issue  of  his 
sisters  to  continue.  Out  of  this  examination,  manv 
questions  of  grave  and  weighty  consideration  would 
arise ;  and  they  would  require  more  time  for  a  satisfac- 
tory discussion  of  them  than  ^t  this  period  of  the  ses- 
sions of  parliament  could  probably  have  been  spared. 

*"*■  Your  Lordships  might  possibly  entertain  a  doubt 
with  regard  to  these  questions,  as  well  as  to  another 
question  ;  namely,  whether  the  title  to  a  barony  can 
survive,  when  it  is  become  impossible  that  all  the 
component  parts  of  it  can  vest  in  one  person.  Your 
Lordships  may  entertain  a  doubt,  whether,  as  to  ques- 
tions of  this  nature,  there  are  the  proper  parties  before 
you,  whom  these  questions  do,  in  point  of  inheritance, 
concern. 

''  But,  my  Lords,  upon  the  best  consideration  we 
could  give  to  the  case  now  in  judgment,  we  humbly 
offer  it  to  your  Lordships,  as  our  clear  opinion,  that  the 
argument  in  support  of  the  plaintiff's  title  is  fallacious  ; 
and  he  being  but  a  coheir,  his  claim  to  be  solely  en- 
titled to  this  barony,  as  it  has  been  made  for  him,  is 
unfounded. 

'^My  Lords,  the  nature  of  the  prerogative  right  in- 
fers no  capacity  in  the  coheir.  The  prerogative  is,  on 
the  contrary,  a  provision  for  the  incapacity  of  the  co- 
heir.    There  is  no  plurality  of  persons  capable :  the' 

VOL.  III.  R 
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plurality  is  of  persons  incapable^  either  standing  alone 
or  even  uniting*.  The  abeyance  is  not  produced,  by 
the  law  not  knowing  how  to  select  from  among  capable 
persons  :  the  abeyance  is,  because  there  is  no  one  ca- 
pable, and  also  because  all  are  incapable.  Abeyance 
cannot  determine  by  the  removal  of  a  plurality  of  per- 
sons capable,  because  such  a  plurality  never  existed: 
abeyance  determines  by  uniting  all  the  detached  parts 
of  the  title  in  one,  and  by  that  means  restoring  to  the 
title  activity  and  capacity  to  be  possessed  and  enjoyed. 
And  unless  the  claimant  could  make  out  that  the  effect 
of  the  actual  situation  of  the  other  coheir  at  the  period 
he  has  chosen  to  fix  upon,  namely,  the  death  of  Sir 
John  Norris  without  issue,  was  such,  that  all  the  com- 
ponent parts  of  the  title  of  heirship  did  unite  in  this 
claimant,  he  can  never  take  tliis  barony  out  of  abey- 
ance by  his  own  strength,  or  sustain  a  claim  to  be 
solely  entitled  to  it.  This  is  the  ground  upon  which 
the  Attorney-General  stood,  and  we  apprehend  he  has 
sustained  it. 

''  In  this  case  we  have  not  derived  much  assistance 
from  authorities  or  precedents.  The  case  of  the  barony 
of  Powis  was  mentioned,  and  seemed  to  approach  this. 
We  must  call  that  case  to  the  consideration  of  your 
Lordships  from  your  Journals,  not  being  informed  of  the 
particular  ground  of  law  on  which  it  proceeded.  I  will 
mention  one  case  from  Coke  upon  Littleton.  Suppos- 
ing this  barony  not  to  be  extinct  (concerning  which  we 
are  not  called  upon  to  deliver  any  opinion),  and  the 
present  claimant  be  a  coheir,  let  the  situation  of  the 
other  coheir  be  whatever  the  counsel  for  the  claimant 
would  wish  it  to  be  (except  that  there  is  no  failure  of 
issue  naturaliter) ,  the  effect  of  which  might  be,  that  the 
title  of  that  coheir  would  run  upwards  to  the  common 
ancestor,  and  from  thence  fall  down  in  the  course  of  the 
descent  of  the  Stapleton  line,  and  unite  with  their  title 
in  the  person  of  the  claimant;  I  conceive  that  one  of 
the  cases  mentioned  by  Sir  Edward  Coke^  and  upon 
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which  the  claimant's  counsel  relied  for  another  purpo?;e, 
proves,  that  the  claimant  cannot  make  title  to  the  whole 
inheritance.     Sir  Edward  Coke,   on  the  authority  of 
Fleta,  says,  if  a  man  be  seised  of  lands  in  fee,  and  has 
issue  two  daughters,  and  one  of  the  daughters  is  at- 
tainted of  felony ;  the  father  dies,  both  daughters  being 
alive ;  the  one  moiety  shall  descend  to  the  one  daugh- 
ter, and  the  other  shall  escheat.     It  was  argued  on  the 
part  of  the  claimant,  that  though  one  coheir  could  not 
make  himself  complete  heir,  to  take  under  a  limitation 
in  the  case  of  descent,  the  law  was  more  favourable  to 
coheirs.     And  it  is  so  ;  but  let  the  extent  of  the  favour 
be  marked :  in  the  case  put,  the  law  pays  attention  to 
the  real  interest  of  the  coheir,  and  gives  it  effect  by 
allowing,  in  the  case  of  two  coheirs  and  one  attainted, 
where  the  attainder  prevented  the  lands  from  descend- 
ing in  coparcenary,  that  part  of  the  inheritance,  which 
fairly  belonged  to  the  other  coheir,   to  descend  upon 
her,  in  the  determinate  form  of  an  undivided  moiety ; 
which  proves  that  she  remained  in  the  contemplation  of 
the   law  but  a  coheir,  entitled  only  to  participate  in 
the  inheritance,  as  she  would  have  done,  if  her  sister 
had  not  been  attainted :    and  the  utmost  favour  that 
could  be  found  was  to  give  her  the  benefit  of  that  par- 
ticipation in  the  only  way  in  which  she  could  take  it  ; 
for,  according  to  the  case  of  Royston  v.  Reading,  re- 
ported by  Mr.  Serjeant  Salkeld,  page  242,  there  can  be 
no  such  descent  as  the  descent  of  a  moiety  to  one 
coparcener  as  heir.     Which  affirms  the  general  rule 
of  law  upon  which  the  whole  argument  rests,  that  the 
title  of  coheirs  must,  in  some  manner  or  other,  unite,  in 
order  to  entitle  any  one  coheir  to  claim  as  heir  to  the 
ancestor. 

''  I  forbear  troubling  your  Lordships  farther.     The 
answer,  which   the  Judges  submit  to  your  Lordships, 
is,   that  supposing  the  claimant  to  have  proved  him-    * 
self  to  be  one  of  the  coheirs  of  the  barony  of  Beau- 
mont, he  is  not  entitled  of  right  to  such  barony,  ac- 

r2 
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cording;  to  the  state  of  the  pedigree  last  delivered   on 
his  part." 
26  June,  1795.        The  House  of  Lords  resolved  and  adjudged,  '^  that 
it  did   not  appear   that   the   petitioner  was   then  en- 
titled to  the  honour^  title,  and  dignity,  of  Baron  Beau- 
mont.*' 
Printed  cases         ^^'  ^^'  Staplctou  presented  another  petition  to  his 
^om.TToc.       Majesty,  representing-,  that  having  established  by  evi- 
dence that  he  was  the  sole  heir  of  Joan,  Lady  Staple- 
ton,  and  one  of  the  coheirs  of  Henry  first  Baron  Beau- 
mont ;  and  that,  though  not  exclusively  entitled  to  the 
said  barony,  he  had  proved  himself  to  be  one  of  the 
rightful  heirs   of  the  said  barony ;  but  the  said  barony 
being  in  abeyance,  the  same  was  in  his  Majesty's  dis- 
posal: the  petitioner  therefore  prayed,  that  his  Majesty 
would  be  graciously  pleased  to  declare,  allow,  and  con- 
firm to  him  and  his  heirs  the  said  barony  of  Beaumont. 
This  petition  was  also  referred  to  the  Attorney-Gene- 
i3March,i/98.  ral,  and  afterwards  to  the  House  of  Lords;  where  it 
was  resolved  by  the  Committee  of  Privileges,  that  the 
barony   of  Beaumont  was   vested  in  WilHam  Viscount 
Beaumont,  by  descent  from  his  father,  John  Lord  Beau- 
mont (who  was   summoned  to  and  sat  in  parliament  11 
Henry  6.)  as  a  barony  in  fee:  that  the  said  barony  re- 
mained in  abeyance  between  the  coheirs  of  the  said 
William,  descended  from  his  sister  Joan ;  and  that  the 
petitioner  was  one  of  those  coheirs,  (a) 
Sn'ercrelted       ^^'  With   rcspcct  to  barouics  created   by  writs  of 
by  writs  tothe   sumuious  to  the  cldcst  sons  of  peers,  by  the  name  of 

eldest  sons  of  ^  l  '       J 

peers.  barouics  vested  in  their  fathers,  it  has  been  determined 

(a)  Notwithstanding  the  respect  which  is  justly  due  to  the  very 
learned  opinion  of  the  Judges  in  this  case,  yet  it  may  be  observed 
that,  as  the  doctrine  of  abeyance  was  originally  founded  on  the  im- 
partible or  indivisible  nature  of  a  dignity,  and  as  all  power  of  inhe- 
riting the  barony  of  Beaumont,  by  one  of  the  coheirs,  is  destroyed 
by  the  attainder,  by  which  Mr.  Stapleton  is  become  the  only  person 
capable  of  enjoying  it,  he  must  be  allowed  to  have  a  stronger  claim 
on  the  Crown  for  a  confirmation  of  the  digiiity,  than  perhaps  ever 
existed  in  a  coheir  to  a  barony. 
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that  they  are  hereditary  in  the  blood  of  the  persons  so 
summoned,  and  descendible  to  their  heirs  ;  therefore, 
that  where  the  eldest  son  of  a  peer  is  called  up  to  the 
House  of  Lords  by  writ,  and  takes  his  seat,  and  dies  in 
the  lifetime  of  his  father,  the  dignity  will  descend  to 
his  son. 

50.  The  barony  of  Clifford  of  Launsburg  was  granted  Barony  of  ciif- 
by  letters  patent  to  the  Earl  of  Cork  and  the  heirs  male  bnrg.^ 

oif  his  body.  Afterwards  he  was  created  Earl  of  Bur-  xxvl'n~39. 
lington.  Charles,  his  eldest  son,  was  called  up  to  par- 
liament by  the  title  of  Lord  Clifford  of  Launsburg",  in 
his  father's  lifetime  ;  and  having  taken  his  seat  under 
that  writ,  died,  leaving  a  son,  who,  in  1694,  claimed  to 
be  entitled  to  the  said  barony  to  which  his  father  had 
been  called,  living  his  grandfather. 

''  The  Lord  President  reported  from  the  Lords'  Com- 
mittee for  Privileges,  to  whom  it  was  referred  to  con- 
sider, whether,  if  a  lord,  called  by  writ  into  the  father's 
barony,  shall  happen  to  die  in  the  hfetime  of  his  father, 
the  son  of  that  lord  so  called  be  a  peer,  and  hath  right 
to  demand  his  writ  of  summons  ?  That  their  Lordships 
find  no  precedent  in  this  case.'* 
.( ^'  A  debate  arising,  whether  Charles  Lord  Clifford, 
Tson  and  heir  of  Charles  late  Lord  CHfford  of  Launs- 
burg, deceased,)  who  was  called  by  writ  to  parliament 
in  the  lifetime  of  his  father,  the  present  Earl  of  Bur- 
lington, hath  right  to  sit  in  parliament,  this  house  was 
of  opinion,  that  the  said  Charles,  now  Lord  Clifford, 
hath  right  to  a  writ  of  summons  to  parliament  as  liord 
Clifford  of  Launsburg.''  A  writ  of  summons  was  issued 
to  him,  and  he  took  his  seat  accordingly. 

51.  Where  a  writ  of  summons  is  issued  to  the  eldest 
son  of  a  peer,  by  the  name  of  a  barony  not  vested  in 
his  father,  it  operates  as  a  new  creation  of  a  barony ; 
and  makes  it  descendible  to  all  the  lineal  heirs,  male 
and  female,  of  the  person  so  summoned. 

52.  In  the  third  year  of  King  Charles  1.,  James,  the  Bnronyof 
eldest  son  of  William  Earl  of  Derby,  was  called  up  to  idcL^e5,i;36' 
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jonrruVoi.  the  House  of  Lords  by  a  writ  directed  Jacobo  Strange, 
Chevalier,  and  was  seated  in  the  place  of  the  ancient 
barons  of  Strange  of  Knockin^  though  that  barony  was 
not  in  his  father. 

This  title  descended  to  William  Earl  of  Derby,  who 
died  without  issue  in  1735. 

James  Duke  of  Athol,  who  was  the  heir  general  of 
William  Earl  of  Derby,  claimed  the  barony  of  Strange^ 
created  by  this  writ  of  summons  ;  stating,  that  King 
Henry  VII.  had  created  Thomas  Lord  Stanley  Earl  of 
Derby,  to  him  and  the  heirs  male  of  his  body ;  that  the 
said  title  and  dignity  came  by  mesne  descents  to  Fer- 
dinando  Earl  of  Derby,  who  died  seised  thereof,  leaving 
three  daughters  ;  that  the  said  Ferdinando  did  not  die 
seised  of  any  title  or  dignity  of  a  baron  created  by  let- 
ters patent ;  and  whatever  titles  and  dignities  he  had, 
which  were  created  by  any  v/rit  or  writs  of  summons  to 
parliament,  descended  to  his  said  three  daughters. 

That  the  said  title  and  dignity  of  Earl  of  Derby  came 
to  WilHam,  brother  of  the  said  Ferdinando,  as  heir  male 
of  the  body  of  the  said  Thomas  :  but  the  said  William 
never  was  seised  of  the  title  or  dignity  of  a  baron. 

That  James,  the  petitioner's  ancestor,  whose  heir 
he  was,  eldest  son  of  the  said  V^illiam,  was  sum.moned 
in  3  Cha.  1 .  as  a  baron,  the  writ  being  directed  Jacobo 
Strange,  Chevalier;  and  being  also  summoned  to  se- 
veral succeeding  parHaments,  sat  and  voted  by  the  title 
of  Lord  Strange,  in  the  hfetime  of  his  father,  the  said 
WiUiam  Earl  of  Derby. 

That  upon  the  death  of  the  said  William  Earl  of 
Derby,  the  said  James  Lord  Strange  succeeded  to  the 
said  title  and  dignity  of  Earl  of  Derby  ;  and  died  seised 
thereof,  to  him  and  the  heirs  male  of  the  body  of  the 
said  Thomas  Earl  of  Derby,  and  of  the  said  title  and 
dignity  of  Lord  Strange,  to  him  and  his  heirs.  And 
the  said  title  and  dignity  of  Lord  Strange  came  by  mesne 
descents  to  the  then  late  Earl  of  Derby,  who  died  with- 
out issue  in  1735. 
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That  the  said  James  Duke  of  Athol  was  cousin  and 
next  heir  to  tlie  said  then  late  Earl  of  Derby^  and  great 
grandson  of  the  said  James  Lord  Strange^,  and  conse- 
quently entitled  to  the  said  title  and  dignity  of  Lord 
Strange. 

That  the  only  objection  which  had  been  made  to  his 
claim  was^  that  the  heralds  ranked  the  Lord  Strange  in 
the  place  of  the  ancient  barons  of  Knockin ;  from  which 
two  arguments  were  drawn, — Ist,  That  the  said  James 
had  no  right  by  descent  to  the  old  barony  of  Strange 
of  Knockin,  because  that  descended  to  the  three  daugh- 
ters and  coheiresses  of  Ferdinando  ;  and  the  writ  of 
summons  directed  to  him  by  the  name  of  James  Strange, 
Chevalier,  could  not  operate  as  a  new  creation,  because 
he  was  not  ranked  as  puisne  baron,  but  took  an  ancient 
place. 

2d,  Though  the  rank  given  by  the  heralds  to  the 
Lord  Strange  could  not  take  from  him  his  right  to  sit 
and  vote  as  a  lord  of  parliament,  by  virtue  of  the  King's 
writ,  yet  it  was  to  be  looked  on  as  an  evidence,  that  the 
King  thought  the  old  barony  of  Strange  of  Knockin 
was  in  William  Earl  of  Derby,  and  intended  to  summon 
the  Lord  Strange  into  his  father's  barony;  and  there- 
fore, WiUiam  Earl  of  Derby  having  no  barony  into 
which  his  son  could  be  summoned,  the  King  was  de- 
ceived. To  which  it  was  answered,  that  the  fact  of 
Ferdinando's  having  left  three  daughters  was  then  fully 
known ;  for  it  appeared  by  an  entry  on  the  Journals,  Vol.  iii.  84i. 
that  upon  a  claim  made  by  Anne  Countess  of  Castle- 
haven,  the  eldest  daughter  and  one  of  the  coheirs  of 
Earl  Ferdinando,  it  was  ordered  that  the  writ  of  sum- 
mons, and  the  rank  and  place  of  the  said  James,  should 
be  no  way  prejudicial  to  the  right  and  claim  of  the  said 
Anne,  or  any  of  the  daughters  and  coheirs  of  the  said 
Ferdinando. 

That  the  King's  grant  of  nobility  by  writ  of  sum- 
mons was  not  governed  by  any  of  the  rules  by  which 
his  gift  of  lands  was  governed  at   the  common   law. 
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The  King's  gift  of  lands  was  not  goocl^  but  by  his  let- 
ters patent^  and  by  special  words  of  grant.  No  in- 
heritance passed  from  him  without  the  word  heirs  :  and 
if  he  was  deceived  in  the  motive  which  induced  him  to 
grant,  his  grant  was  void,  and  he  might  by  his  preroga- 
tive repeal  it  by  scire  facias.  But  if  a  commoner  was 
once  summoned  to  parliament,  and  sat,  his  blood  was 
ennobled,  and  his  title  and  dignity  descended  to  his 
heirs;  though  the  King's  motive  to  summon  him  was 
merely  personal,  viz.  to  have  his  advice  and  counsel ; 
thou«:h  there  were  no  words  in  the  writ  of  summons 
from  which  the  King's  intention  could  be  collected,  to 
give  to  the  person  summoned  the  state,  title,  and  dig- 
nity of  a  baron,  much  less  to  expound  it  an  estate  of 
inheritance.  When  the  person  summoned  sat,  the  writ 
of  summons  had  its  full  effect,  and  could  not  afterwards 
be  avoided,  or  made  not  to  have  been.  His  creation 
into  the  state  and  dignity  of  a  baron  was  by  operation 
of  law,  in  consequence  of  his  once  sitting;  and  did  not 
depend  on  the  King's  intention,  which  it  would  be  of 
dangerous  consequence  to  be  guessing  at,  after  such  a 
length  of  time.  The  only  point  on  which  such  a  barony 
depended  was,  whether  the  person  summoned  sat.  If 
he  once  sat  in  parliament,  the  law  ennobled  his  blood, 
and  gave  him  a  barony  in  fee. 
Lords'  Journ.  The  House  of  Lords  resolved,  that  the  petitioner  was 
entitled  to  the  said  barony  of  Strange,  created  by  the 
said  writ  in  3  Cha.  1 . 
Barony  of  53.  lu  the  ncxt  year,  Richard  Earl  of  Burlington 

LoVd°'  Journ.  claimed  the  dignity  of  Baron  Clifford ;  stating,  that 
P^nte^Jl'ge^^'  Robert  de  Clifford  was  summoned  to  parhament  in  28 
1737.  Edw.  1.  as  a  baron,  and  that  the  said  barony  came  by 

mesne  descents  to  Henry  Lord  Clifford,  who  was  created 
by  King  Henry  VHI.  Earl  of  Cumberland,  to  him  and 
the  heirs  male  of  his  body.  That  the  said  titles  came 
by  mesne  descents  to  George  Earl  of  Cumberland,  who 
died,  leaving  only  one  daughter,  the  Lady  Anne,  by 
which  the  title  and  dignity  of  Earl  of  Cumberland  came 
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to  Sir  Francis  Clifford,  brother  to  the  said  George,  as 
heir  male  of  the  body  of  the  said  Henry  :  but  the  said 
Francis  never  was  seised  of  the  title  or  dignity  of  a 
baron.  That  the  said  barony  of  CHfford  descended  to 
the  said  Lady  Anne  CHfford,  from  whom  it  descended 
to  the  daughters  and  coheirs  of  the  then  late  Earl  of 
Thanet.  That  Henry  Clifford,  (the  petitioner's  ances- 
tor,) eldest  son  of  the  said  Francis  Earl  of  Cumberland, 
was  summoned  to  parliament  in  the  lifetime  of  his  father, 
in  3Cha.  1.,  without  any  letters  patent,  the  writ  being 
directed  Henrico  Clifford,  Chevalier,  and  sat  and  voted 
in  that  and  several  succeeding  pariiaments.  That  the 
said  Henry  Lord  Clifford  left  issue  only  one  daughter, 
EUzabeth,  who  intermarried  with  Richard  Earl  of  Bur- 
lington, to  which  EHzabeth  Countess  of  BurKngton  the 
petitioner  was  great  grandson  and  heir.  That  there- 
fore the  title  and  dignity  created  by  the  said  writ  of 
summons,  in  virtue  of  which  the  said  Henry  CHfford  sat 
and  voted  in  parliament,  was  descended  to  the  petitioner, 
who  was  sole  heir  to  the  said  Henry  Lord  CHfford. 

The   House  of  Lords  resolved,  that  the  petitioner  id.  130. 
was  entitled  to  the  barony  of  CHfford,  created  by  the 
said  writ. 

54.  There  can  be  no  doubt  but  that  the  Crown,  in 
the  two  preceding  cases,  issued  its  writs  of  summons 
upon  the  idea  that  the  baronies,  by  the  names  of  which 
these  persons  were  summoned,  were  then  vested  in  their 
fathers  :  but  this  proving  to  have  been  a  mistake,  the 
House  of  Lords  was  obliged  to  admit  that  the  writs 
operated  as  new  creations. 

55.  It  is  observable,  that  in  the  two  preceding  cases  is  the  same  as 
the  claimants  stated,  that  the  baronies,  by  the  names  of  dent  baron ^''" 
which  their  ancestors  were  summoned,  ^yere  not  then 

vested  in  their  fathers.  From  which  it  may  be  inferred, 
that  an  opinion  then  prevailed  that  there  was  some  dif- 
ference between  the  operation  of  a  writ  of  summons  to 
the  eldest  son  of  a  peer  by  the  name  of  a  barony  vested 
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in  his  father,  and  that  of  a  similar  writ,  by  the  name  of 
a  barony,  not  vested  in  his  father. 

56.  This  idea  was  probably  first  sugg-ested  by  the 
''  Inquiry  into  the  Manner  of  creating  Peers  ;"  where, 
speaking  of  the  practice  of  caUing  up  the  eldest  son  of 
a  peer  to  the  House  of  Lords  by  the  title  of  a  barony 
then  in  his  father,  the  author  says, — ''  The  writ  of 
summons  therefore  seems,  not  so  much  to  be  considered 
as  the  creation  of  a  baron,  but  only  as  an  instrument 
of  conveyance,  or  method  of  transferring  a  barony  or 
honour  from  one  person  to  another.  For  if  it  is  not  so, 
what  reason  can  be  given  why  the  eldest  son  of  one 
earl,  summoned  by  the  title  of  his  father's  barony,  shall 
have  precedence  according  to  the  rank  and  antiquity  of 

u^dou,  aLe.  tl^^t  barony  ;  and  that  the  eldest  son  of  another  earl,  if 
he  be  by  patent  created  to  a  title  or  barony  foreign  to 
his  family,  shall  be  considered  as  the  youngest  baron ; 
and  to  take  his  place  in  the  House  accordingly.  I 
speak,  and  I  think  every  man  ought,  with  great  sub- 
mission on  this  subject:  but,  if  I  mistake  not,  the  law 
even  at  this  day  is,  that  though  the  last  of  these  persons 
takes  a  barony  in  fee,  or  otherwise,  according  to  the 
limitations  of  it ;  yet  the  first,  upon  whom  the  writ  ope- 
rates only  by  way  of  instrument  of  conveyance,  has  no 
other  title  in  the  barony  than  his  father  had,  from  whom 
it  was  conveyed ;  and  therefore  if  the  father  has  only 
an  estate  tail  in  the  barony,  the  state  of  the  son,  though 
summoned  by  writ,  is  not  enlarged  nor  made  a  fee,  and 
descendible  to  his  heirs  general.'' 

The  doctrine  here  laid  down  has  been  adopted  by  the 
House  of  Lords  in  the  following  case. 

Barony  of  Syd-    .  57^  Kiuff  Jamcs  1.  bv  letters  patent  created  Sir  Ro- 

ney.  Printed  »  '^  ' 

case,  1782.  bcrt  Sydney,  Lord  Sydney  of  Penshurst  to  him,  and  the 
heirs  male  of  his  body ;  and  afterwards  created  him  Vis- 
count Lisle  and  earl  of  Leicester,  with  the  same  limita- 
tions. These  titles  descended  to  his  grandson  Philip, 
whose  eldest  son  Robert,  by  curtesy  Viscount  Lisle,  was 
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in  1  William  and  Mary  summoned  to  parliament  by 
writ,  and  sat  and  voted  under  such  writ  by  the  title  of 
Lord  Sydney  of  Penshurst,  in  the  lifetime'of  his  father. 
These  titles  descended  to  John  Sydney  the  son  of 
Robert^  who  died  without  issue,  leaving  the  two 
daughters  of  his  next  brother,  Mary  and  Elizabeth 
Sydney,  his  heirs  general,  and  Jocelyne  his  youngest 
brother,  his  heir  male ;  who  became  Earl  of  Leicester, 
and  afterwards  died  without  issue,  by  which  the  dig- 
nities limited  to  the  heirs  male  of  Sir  Robert  Sydney 
became  extinct. 

Upon  the  death  of  Mary  Sydney  without  issue,  Eliza- 
beth her  sister,  who  had  married  Mr.  Perry,  claimed  the 
barony  of  Penshurst,  as  the  sole  heir  of  Robert  Sydney^ 
who  was  summoned  to  parliament  by  writ. 

The  Attorney-General  (Mr.  Wallace)  stated  in  his 
report,  that  the  petitioner  claimed  the  barony  of  Sydney 
of  Penshurst,  as  being  the  sole  heir  general  of  the  body 
of  Robert  Sydney,  who  was  called  to  parliament  by  writ 
in  vita  patris ;  upon  a  supposition  that  the  effect  and 
operation  of  the  writ  of  summons  to  parliament,  without 
letters  patent,  and  his  having  sat  in  parliament  in  pur- 
suance thereof,  vested  a  title  in  him  to  the  barony,  de- 
scendible to  his  lineal  heirs.  That  a  writ  of  summons 
to  parliament,  and  a  sitting  in  pursuance,  did  certainly, 
in  general  cases,  ennoble  the  person  and  his  descend- 
ants: but  he  conceived  that  the  effect  of  a  writ  of  sum- 
mons to  the  eldest  son  of  an  earl  or  viscount,  by  the  title 
of  his  father's  barony ;  or  to  the  eldest  son  of  a  baron, 
who  had  two  or  more  baronies,  to  one  of  his  father's 
baronies ;  was  to  accelerate  the  succession  of  the  son 
to  the  barony,  which,  on  his  father's  death,  would 
descend  to  him  :  and  the  extent  of  the  inheritance 
depended  upon  the  nature  of  his  father's  title  to  the 
barony,  whether  in  fee  or  in  tail  male.  That  the  usual 
manner  of  calling  up  the  son  of  a  peer  in  vita  patris 
was,  by  writ  of  summons  to  the  barony  of  the  father  : 
and  the  persons  thus  called  had  been  constantly  placed 
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in  the  House  of  Lords  according  to  the  antiquity  of 
their  father's  barony.  Although,  since  the  statute  31 
Hen.  8.  c.  10.  for  placing  the  Lords,,  whereby  the  pre- 
cedency of  peers  was  fixed  and  established,  the  right  to 
such  precedency  had  at  different  times  come  under  the 
consideration  of  the  House ;  and  although  it  did  not 
Lords'  Journ.  appear  that  the  House  had  determined  the  point ;  yet  it 
Vol.'  XV.  523.  was  highly  probable  that  the  Lords  had  satisfied  them- 
selves, that  the  eldest  sons  of  peers,  called  up  by  writ . 
into  their  fathers'  baronies,  were  entitled  to  the  same 
precedence  and  rights,  which  they  would  have  beea 
entitled  to,  if  they  had  succeeded  to  the  same  by  de- 
scent; and  that  the  calling  them  up  by  writ  in  their 
father's  lifetime  only  accelerated  the  possession. 

That  he  was  of  opinion  that  the  effect  of  a  writ  of 
summons  to  Robert  Sydney,  to  his  father's  barony,  gave 
to  him  the  like  inheritance  his  father  had  in  the  barony, 
which  was  restrained  to  heirs  male;  and  that  the  peti- 
tioner was  not,  as  heir  general,  entitled  to  the  barony  : 
but  as  the  case  appeared  anomalous,  and  never  to  have 
been  precisely  determined,  he  thought  it  adviseable  to 
refer  it  to  the  House  of  Peers. 

The  case  was  accordingly  referred  to  the  House  of 
Peers;  and  on  the  part  of  the  claimant  it  was  insisted,  , 
that  a  writ  of  summons  to  parHament,   directed  to  any:  j 
temporal  person,  who  sits  in  pursuance  of  it,  although  ,j 
it  contains  no  words  of  limitation,  ennobles  the  person  -■ 
to  whom  it  is  directed,  and  his  lineal  descendants;   or, 
as  it  has  been  sometimes  expressed,  gives  a  barony  in 
fee,  was  a  general  rule  of  law,  so  fully  estabhshed,  and 
was  so  little  liable  to  be  controverted,  that  it  was  pre- 
sumed to  be  unnecessary  to  refer  to  the  innumerable 
authorities  contained  in  the  books  of  law,  and  the  reso- 
lutions of  the  House  of  Peers,  in  support  of  it. 

The  claim  must  therefore  be  admitted,  unless  it  could, 
be  shewn,  that  the  effect  of  a  writ  of  summons,  directed 
to  the  eldest  son  of  an  earl  or  viscount,  by  the  same  title 
as  that  of  his  father's  barony  ;  or  to  the  eldest  son  of  ja. 
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baron,  who  had  two  or  more  baronies,  by  a  name  the 
same  as  that  of  one  of  his  father's  baronies ;  was  dif- 
ferent from  the  effect  of  a  writ  of  summons  directed  to 
other  commoners.  The  Attorney-General  had  adopted 
a  notion  of  this  sort ;  and  stated  in  his  report,  that  the 
effect  of  a  writ  of  summons  in  such  cases  was,  to  accele- 
rate the  succession  of  the  son  to  the  barony,  which,  on 
his  father's  death,  would  descend  to  him ;  and  that  the 
extent  of  the  inheritance  depended  on  the  nature  of 
his  father's  title  to  the  barony,  whether  in  fee  or  in 
tail  male. 

It  was  admitted  by  the  Attorney-General  that  a  writ 
of  summons  so  addressed,  if  its  effect  was  such,  formed 
an  anomalous  case,  and  a  case  which  had  never  been 
precisely  determined.     It  was  contended  further,  that 
this  doctrine  of  acceleration  was  perfectly  novel ;  that 
it  never  occurred  before  to  any  of  the  great  lawyers  of 
this  country,  that  a  writ  of  summons,  in  such  cases,  had 
such  an  operation ;  and  that  there  was  nothing  of  autho- 
rity to  be  found  in  any  law  book,  or  in  the  Journals  of 
Parliament,  to  countenance  the  notion.     The  practice 
of  thus  calHng-  to  parliament  the  sons  of  peers  was  stated 
by  the  report  to  have  existed  as  far  back  as  the  reign  of 
Edw.  IV.;  and  if  the  doctrine  of  the  report  could  be 
maintained,  it  was  extremely  singular  that  every  lawyer 
who,  since  the  law  of  parliament  upon  this  subject,  had 
been  considered  as  settled,  had  treated  upon  the  effect 
of  a  writ  of  summons  to  parliament,  in  which  there  were 
no  words  of  limitation,  (with  exception  only  of  the  author  ^me,  c.i, 
ofa  tract  upon  the  Origin  and  Manner  of  creating  Peer- 
ages ;  whose  reasoning  the  report  seemed  to  abandon, 
though  it  adopted  the  result  of  it;  and  who  contended 
against  many  of  the  most  acknowledged  principles  of 
the  law  relating  to  peerages,)  should  have  stated  in  ge- 
neral terms,  without  reserve,   qualification,   or  excep- 
tion, that  such  a  writ  operated  to  ennoble  the  person  to 
whom  it  was  directed,  if  he  sat  in  consequence  of  it, 
and  his  lineal  descendants.     By  all  writers  of  authority 
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K  it  had  been  observed,  that  letters  patent,  in  which  there 

were  no  words  of  hmitation,  guve  the  grantee  a  dignity 
for  life  only  :  but  it  did  not  seem  to  have  occurred  to 
any  such  writer,  that  a  writ  of  summons,  where  there 
were  no  such  words,  could  enure  to  the  person  to  whom 
it  was  addressed,  for  his  life  only;  or  could  enure, 
where  there  were  not  special  words  in  the  writ,  so  to 
direct  the  course  of  the  inheritance,  to  him  and  his 
heirs  male,  or  any  other  particular  line  of  descendants. 
It  might  be  safely  assumed  that  the  doctrine  was  not  to 
be  found  in  any  law  book  of  authority ;  and  was  so  ex- 
tremely singular,  that  it  might  be  very  confidently 
asserted,  that  if  the  law  acknowledged  the  doctrine,  it 
could  not  have  been  unknown  or  unnoticed  by  the  seve- 
ral great  lawyers  who  had  considered  the  nature  and 
effect  of  these  writs. 

The  House  of  Lords  resolved,  that  the  claimant  had 
no  right  in  consequence  of  her  grandfather's  summons 
and  sitting. 
Descent  of  dig-       58.  It  has  been  stated  in  a  former  Chapter,  that  where 
by  letters* pi-     a  dignity  is  created  by  letters  patent,  the  state  of  inhe- 
'^"'*  ritance  must  be  Hmited  by  apt  and  proper  words,  or 

else  the  grant  is  void :  and  where  the  mode  of  descent 
is  marked  out,  the  dignity  will  of  course  be  transmis- 
sible to  that  class  of  heirs  who  are  designated  in  the 
letters  patent.  Thus  under  the  common  patents  the 
'  <iignity  descends  to  the  heirs  male  of  the  body  of  the 
person  first  ennobled. 

59.  A  person  claiming  a  dignity  of  this  kind  must 
deduce  his  pedigree  entirely  through  males :  but  a 
brother  of  the  half  blood  may  inherit ;  for  Lord  Coke 
says,  the  issue  in  tail  is  ever  of  the  whole  blood  to  the 
donee. 

60.  By  letters  patent  in  16  Ch.  1.,  William  Howard 
and  Mary  his  wife,  the  only  sister  and  heir  of  Henry 
Baron  Stafford,  were  created  respectively  Baron  and 
Baroness  of  Stafford,  to  hold  respectively  to  the  same 
William  and  Mary,  and  the  heirs  male  of  the  bodies 


1  Inst.  15  6. 
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of  the  same  William  and  Mary  lawfully  begotten,  or  to 
be  begotten  ;  and  for  default  of  such  issue,  then  to  the 
heirs  of  the  bodies  of  the  same  William  and  Mary  law- 
fully begotten,  or  to  be  begotten. 

61.  The  most  singular  limitation  of  a  dignity,  which 
I  have  seen,  is  that  of  the  barony  of  Lucas  of  Crudwell. 
It  was  granted  by  letters  patent,  15  Cha.  2.,  to  Mary 
Countess  of  Kent,  to  hold  to  her  and  the  heirs  male  of 
her  body  begotten  by  the  Earl  of  Kent :  and  for  want 
of  such  issue  to  the  heirs  of  her  body  by  the  said  earl, 
with  a  declaration,  "^'that  if  at  any  time  or  times  after 
the  death  of  the  said  Mary  Countess  of  Kent,  and  in  de- 
fault of  issue  male  of  her  body  by  the  said  earl  be- 
gotten, there  shall  be  more  persons  than  one,  who  shall 
be  coheirs  of  her  body  by  the  said  earl,  the  said  ho- 
nour, title,  and  dignity  shall  go,  and  be  held  and  en- 
joyed, from  time  to  time,  by  such  of  the  said  coheirs,  as- 
hy course  of  descent  of  the  common  law  should  be  in- 
heritable to  other  entire  and  undivisible  inheritances, 
as,  namely,  an  office  of  honour  and  public  trust,  or  a 
castle  for  the  necessary  defence  of  the  realm,  or  the 
like,  in  case  any  such  inheritance  was  given  or  limited 
to  the  said  Mary,  and  the  heii-s  of  her  body  by  the  said 
earl  begotten.**  And  by  a  private  act  of  parliament, 
15  Cha.  2.,  this  declarative  clause  is  ratified  and  con- 
firmed. 

62.  The  dukedom  of  Marlborough  is  limited  to  the 
eldest  daughter,  in  default  of  males,  by  the  letters  pa- 
tent; which  are  confirmed  by  an  act  of  parliament.  5  Ann.  c.  3. 

63.  There  are  several  cases  where  dignities   have  cases  of  claims 
been  claimed  under  letters  patent,  in  which  the  princi-  thisSr  ""^ 
pal  difficulty  was  to  derive  a  pedigree  from  the  original 
grantee. 

64.  Thus  in  1707  W.  F.  Carey  petitioned  the  Crown  Barony  of 
for  the  barony  of  Hunsdon,  stating   that   Sir  Henrv  gv"^^?"- 

r^  1       ,  1  x-i  .  Printed  case, 

Carey  was  by  letters  patent  1  Ehz.  created  Baron  Huns-  Joum-  Voi. 
don,  to  him  and  the  heirs  male  of  his  body.     That  the 
said  dignity  had  descended  to  the  petitioner,  who  was 
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born  beyond  seas,  but  naturalized  by  act  of  parliament 
as  lineal  heir  male  of  Sir  Henry  Carey,  first  Baron 
Hunsdon.  This  petition  having  been  referred  to  the 
House  of  Lords,  it  was  resolved  that  the  claimant  had 
sufficiently  proved  his  pedigree  and  title  to  the  said 
barony,  and  he  was  seated  accordingly. 

65.  Lawrence  Viscount  Say  and  Sele  petitioned  the 
Crown  in  1709  for  a  writ  of  summons  to  that  dignity, 
stating  that  his  grandfather  William,  then  Baron  Say 
and  Sele,  was  by  letters  patent,  22  Jac.  L  created  Vis- 
count Say  and  Sele,  to  him  and  the  heirs  of  his  body. 
That  the  said  WiUiam  had  four  sons,  James,  Nathaniel, 
John,  and  Richard.  That  he  was  succeeded  in  that 
honour  by  his  son  James,  who  dying  without  issue 
male,  was  succeeded  by  William,  then  the  only  son  of 
Nathaniel  the  second  son,  who  died  in  the  lifetime  of 
James.  That  the  said  William  died  in  1698 ;  and  was 
succeeded  by  Nathaniel  his  only  son,  who  died  without 
issue,  by  which  the  honour  was  devolved  upon  the  pe- 
titioner, as  the  only  issue  male  of  John,  the  third  son 
of  the  first  viscount. 

This  petition  having  been  referred  to  the  House  of 
Peers,  it  was  there  resolved  that  the  petitioner  had  a 
right  to  a  writ  of  summons  to  parliament ;  which  was 
accordingly  issued. 

66.  Sir  Edward  Seymour  claimed  in  1750  the  duke- 
dom of  Somerset,  under  a  Hmitation  in  remainder  to  his 
ancestor,  and  the  heirs  male  of  his  body,  in  letters  pa- 
tent of  1  Edw.  6. 

The  case  was  referred  to  Sir  Dudley  Ryder,  then 
Attorney-General,  who  reported  that  the  petitioner  had 
sufficiently  proved  his  right ;  and  a  writ  of  summons 
was  issued  to  him  as  Duke  of  Somerset,  under  which 
he  took  his  seat. 

67.  Arthur  Annesley  petitioned  the  King  in  1770, 
for  the  dignities  of  Earl  of  Anglesey  and  Baron  New- 
port Pagnel,  stating  that  King  Charles  II.  had  granted 
those  honours  to  Arthur  Annesley,  to  him  and  the  heirs 
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male  of  his  body.  That  Richard,  the  heir  male  of  the 
said  Arthur,  succeeded  to  those  honours  in  1737,  and 
was  summoned  to  and  sat  irt  parHament  in  1738,  and 
to  the  time  of  his  death  in  1761. 

That  in  1737,  Arthur  Earl  of  Anglesey  died,  where- 
upon Earl  Richard  entered  on  the  family  estates  ;  took 
his  seat  in  the  House  of  Peers,  both  in  England  and 
Ireland;  and  in  1741,  when  his  first  wife  died,  he 
married  on  the  15th  of  September  Juliana  Donovan  ; 
the  ceremony  being  performed  by  Lawrence  Neale, 
his  Lordship's  chaplain,  in  the  presence  of  Charles 
Kavannagh,  his  steward,  and  Nixon  Donovan,  the  bro- 
ther of  Juliana  :  but  the  marriage  was  kept  secret  on 
account  of  the  perplexed  situation  of  the  earl's  affairs, 
and  his  disputes  with  some  branches  of  his  family. 

That  the  earl  had  issue  by  Jiis  lady  four  children ;  the 
claimant,  who  was  born  in  1744,  and  three  daughters. 

That  in  1752,  Earl  Richard  being  apprehensive  lest 
his  family  should  be  exposed  to  the  hazard  that  attends 
a  private  marriage,  of  which  all  the  witnesses,  except 
the  clergyman,  were  then  dead  ;  resolved  to  make  his 
marriage  more  authentic  by  an  open  celebration  of  it  ; 
and  Mr.  Neale,  who  had  formerly  performed  the  cere- 
mony, having  come  to  Earl  Richard's  seat,  the  8th  of 
October,  1752  was  appointed  for  the  republication  of 
the  marriage,  which  took  place  accordingly,  in  the  pre- 
sence of  nine  gentlemen  and  ladies  of  the  neighbour- 
hood, all  of  whom  signed  the  following  certificate  : — 
''^We,  the  undernamed  persons,  were  present  this  8th 
day  of  October,  when  the  Right  Honourable  Richard 
Earl  of  Anglesey  acknowledged  he  had  intermarried 
with  Juliana  Donovan,  Countess  of  Anglesey,  on  the 
15th  day  of  September,  1741.  And  at  the  same  time 
the  said  countess  produced  the  certificate  of  the  said 
marriage,  in  our  presence  ^  and  he  the  said  Richard 
Earl  of  Anglesey  declared  he  was  determined  to  have 
the  said  marriage  ceremony  performed  over  again,  to 
prevent  any  future  dispute  in  his  Lordship's  family,  ag 
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most  of  the  witnesses  that  were  present  at  that  mar* 
riage  are  since  dead  ;  and  we  accordingly  saw  his 
Lordship  married  over  again  this  present  day  above 
mentioned." 

From  this  time  the  earl  continued  to  live  publicly 
with  Juliana  his  countess^  as  his  wife  ;  and  to  educate 
the  petitioner  and  his  other  children  by  her^,  suitable  to 
his  rankj  down  to  his  death  in  1761  ;  being  uniform  to 
the  last  hour  in  acknowledging  the  marriage  and  legi- 
timacy of  his  children. 

Earl  Richard  died  in  1761,  leaving  the  petitioner  his 
only  son  and  heir,  who  during  his  minority  was  called 
upon  to  vindicate  his  Irish  honour,  upon  a  claim  inter^ 
posed  by  John  Annesley,  as  lineal  heir  of  the  original 
grantee,  which  was  referred  to  the  Attorney  and  Soli- 
citor-General of  Ireland,  who,  after  a  long  examination 
of  witnesses  in  which  the  petitioner's  legitimacy  was 
the  only  question,  reported  that  the  Irish  honours  were 
legally  vested  in  the  petitioner,  as  only  son  and  heir 
male  of  the  body  of  Richard,  late  Earl  of  Anglesey  ;  in 
consequence  of  which  the  petitioner  was  summoned  to 
the  parliament  of  Ireland,  and  took  his  seat  there. 

That  soon  after  the  claimant  petitioned  his  Majesty 
for  a  writ  of  summons  to  call  him  to  the  parliament  of 
Great  Britain,  as  Earl  of  Anglesey ;  which  being  re- 
ferred to  the  Attorney-General,  (Mr.  De  Grey,)  to-^ 
gether  with  the  report  and  evidence  laid  before  the 
Attorney  and  Solicitor  General  of  Ireland,  he  pro^ 
ceeded  to  take  the  same,  and  such  other  evidence  as 
was  laid  before  him  by  the  petitioner,  into  consider- 
ation ;  and  reported  that  his  Majesty  might  properly, 
if  he  should  so  please,  order  the  usual  writ  of  summons 
to  issue  for  calling  the  petitioner  to  the  parhament  of 
Great  Britain. 

In  consequence  of  a  petition  which  had  been  pre- 
sented to  his  Majesty  by  the  daughters  of  Ann  Simp- 
son, who  had  claimed  to  be  the  wife  of  Earl  Richard  ; 
it  was  referred  T}ack  to  Mr.  De  Grey  to  reconsider  his 
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report,  who  made  his  second  report  on  both  petitions, 
recapitulating  the  whole  evidence  on  both  sides,  and 
discussing  and  deciding  upon  every  question  in  the  pe- 
titioner's favour  ;  and  again  concluding^ — '^  Tbat  from 
the  best  consideration  he  had  been  able  to  give  the 
case,  upon  such  proofs  as  had  been  laid  before  him,  he 
was  of  opinion  that  the  petitioner  was  the  legitimate 
son  of  the  late  Earl  of  Anglesey,  and  as  such  entitled 
to  the  English  honours  of  Earl  Anglesey,  &c. 

The  case  having  been  referred  to  the  House  of  Peers, 
was  there  heard  for  several  days ;  and  the  committee 
resolved,  by  a  majority  of  one,  (thirteen  peers  being 
present,)  that  the  claimant  had  no  right  to  the  titles, 
honours,  and  dignities  claimed  by  his  petition  :  which 
resolution  was,  upon  a  division,  adopted  by  the  House. («)  April  22,  im. 

68.  Soon  after  this  resolution  three  persons  claimed 
the  Irish  dignities  of  Viscount  Valentia  and  baron 
Mountnorris  ;  and  their  petitions  having  been  referred 
to  the  House  of  Peers  of  Ireland,  a  very  long  exa- 
mination of  the  proofs  of  the  private  marriage  in  1741 

(a)  It  is  stated  by  Mr.  Andrew  Stuart,  in  his  Letters  to  Lord 
Mansfield,  on  the  Douglas  cause,  that  in  the  Anglesey  case  a  majority 
of  peers  conceived  that  the  names  of  the  witnesses  to  the  certificate 
were  forged;  the  certificate  having  been  long  in  the  possession  of 
Lady  Anglesey ;  and  held  that  this  forgery  had  the  effect  of  vitiating 
and  discrediting  the  whole  of  the  evidence.  But  Lord  Mansfield  was 
of  a  different  opinion,  on  this  ground,  that  the  evidence,  as  to  the  cer- 
tificate, only  amounted  to  a  doubt  or  suspicion  of  forgery  ;  and  that 
where  there  was  on  the  one  side  positive,  clear,  and  consistent  parol 
evidence,  and  on  the  other  only  doubt  or  suspieion  of  forgery,  he 
thought  it  the  duty  of  every  lord  to  whose  mind  the  matter  appeared 
in  that  light,  to  be  governed  by  the  parol  evidence  ;  and  not  rashly 
to  presume  that  Lady  Anglesey  and  several  of  the  other  witnesses  in 
the  cause  were  perjured.  That  it  would  be  giving  too  great  an  au- 
thority to  a  mere  doubt  or  suspicion  of  forgery,  to  allow  it  to  out- 
weigh the  whole  of  the  parol  evidence  ;  and  to  infer  an  imputation  of 
perjury  against  Lady  Anglesey,  and  the  other  witnesses  who  had  de* 
posed  in  support  of  the  marriage,  and  of  the  certificate.  Lord  Mans- 
field's doctrine  is  supported  by  Lord  Eldon  in  the  case  of  Lloyd 
37.  Passingham,  16  Vesey's  Rep.  59. 
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look  place  there ;  and  the  House  appears  to  have  been 
satisfied  that  such  marriage  had  been  duly  celebrated, 
for  it  was  resolved  that  none  of  the  claimants  had 
proved  a  right  to  those  dignities.  So  that  Arthur 
Viscount  Valentia  was  in  fact  held  to  be  the  legitimate 
son  of  Richard  Earl  of  Anglesey,  by  the  House  of 
Peers  of  Ireland,  in  direct  contradiction  to  the  re- 
solution of  the  House  of  Peers  of  Great  Britain.  '*^-^ 
038^1790.  ^^'  The  Rev.  E.  T.  Brydges  claimed  the  barony  of 
Primed  Case.  Chaudos,  stating  that  Queen  Mary  by  letters  patent 
in  the  first  year  of  her  reign,  granted  to  Sir  John 
Brydges  knight,  the  title  and  dignity  of  Baron  Chandos 
of  Sudeley,  to  hold  to  him  and  the  heirs  male  of  his 
body.  That  the  said  John  first  Lord  Chandos  had 
issue  three  sons,  Edmund  his  eldest  son,  Charles  and 
Anthony  his  second  and  third  sons,  and  other  issue. 
That  the  title  of  Baron  Chandos  descended  to  Edmund 
the  first  son  ;  and  continued  in  his  issue  male  until  the 
death  of  William  seventh  Lord  Chandos  without  issue 
male,  when  the  line  of  Edmund  the  eldest  son  of  John 
first  Lord  Chandos  failed. 

That  the  title  then  descended  to  Sir  James  Brydges, 
Bart.,  eighth  Lord  Chandos,  who  was  the  great  grand- 
son and  heir  male  of  the  body  of  Charles,  the  second 
son  of  the  first  Lord  Chandos ;  and  continued  in  his 
issue  male  until  the  death  of  James  Duke  of  Chandos 
in  1789  without  issue  male  ;  when  there  was  a  total 
failure  of  heirs  male  of  the  body  of  Charles,  the  se- 
cond son  of  the  first  Lord  Chandos.  And,  upon  such 
failure,  the  claimant  submitted  that  he  was  entitled  to 
inherit  the  said  honour  and  dignity,  as  heir  male  of 
the  body  of  Anthony,  the  third  son  of  the  first  Lord 
Chandos. 

The  Attorney-General  reported  that  he  conceived 
the  claimant  had  proved  himself  to  be  heir  male  of  the 
body  of  John,  first  Lord  Chandos,  and  as  such  en- 
titled to  the  honour  and  dignity  of  Baron  Chandos  of 
Sudeley;    by  evidence  which,  although    not  without 
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some  difficulty,  wouid  be  probably  deemed  sufficient 
to  prove  his  title  to  any  other  species  of  inheritance, 
the  foundation  of  which  was  laid  so  far  back  as  the 
year  1554. 

The  petition  and  report  having  been  referred  to  the 
House  of  Peers,  a  majority  of  the  Committee  of  Privi- 
leges not  thinking  the  evidence  sufficient,  it  was  re- 
solved that  the  petitioner  had  not  made  out  his  claim 
to  the  title  and  dignity  of  Baron  Chandos,  which  was 
adopted  by  the  House. 

70.  George  Powlett  claimed  in  1796  the  marquisate  Mnrquisateof 
of  Winchester,   earldom  of  Wiltshire,    and  barony   of     ''^'^  "'^'* 
St.  John.     The  Attorney-General   (Sir  J.  Scott)  re- 
ported that  it   appeared  from  the  enrolment  of  letter.s 

patent  in  the  Rolls  Chapel,  that  in  30  Hen.  8,  Sir 
William  Powlett  was  created  baron  St.  John  to  him 
and  the  heirs  male  of  his  body  ;  and  in  3  Edw.  1 . 
was  created  Earl  of  Wiltshire  to  him  and  the  heirs 
male  of  his  body;  and  in  5  Edw.  6.,  was  created 
Marquis  of  Winchester  to  him  and  the  heirs  male  of 
his  body.  That  the  original  letters  patent  were  all 
lost :  but  the  enrolments  were  sufficient  evidence  to 
prove  that  such  letters  patent  were  really  granted. 

That  the  said  George  Powlett  the  petitioner  was  the 
heir  male  of  the  body  of  the  said  William,  the  first 
Marquis  of  Winchester,  Earl  of  Wiltshire,  and  Ba- 
ron St.  John  ;  and  had  sufficiently  proved  his  right  to 
the  said  titles,  under  the  patents  above  mentioned. 

A  writ  of  summons  was  issued  to  the  petitioner, 
as  Marquis  of  Winchester,  under  which  he  took  his 
seat  in  the  House  of  Peers. 

71.  W.   Knollys   claimed  the  earldom  of  Banbury,  Earldom  of 
stating  that  W.   Lord  KnoHys  and  Viscount  Walling- 

ford  was  created  Earl  of  Banbury  in  2  Cha.  1.,  by 
letters  patent,  in  which  a  precedence  was  given  to 
him  over  some  persons  who  had  been  created  earls  a 
short  time  before.  And  the  House  of  Lords  having 
complained  of  this,  the  King  sent  them  a  message, 
shevving  the  occasion  of  his  granting  this  precedence. 
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and  his  desire   that   the  earl,  being  old  and  childless, 
might  enjoy  it  during  his  time. 

The  earl  died  in  1632;  and  by  an  inquisition  taken 
at  Burford  it  was  found  that  he  died  without  heirs 
male  of  his  body.  But  by  another  inquisition  taken 
seven  years  after,  at  Abingdon,  it  was  found  that 
Edward  Earl  of  Banbury  was  his  son  and  next  heir ; 
and  that  he  left  another  son  named  Nicholas. 

The  first  of  these  inquisitions  was  found  in  con- 
sequence of  an  opinion  which  then  prevailed,  that  the 
said  Edward  and  Nicholas  were  illegitimate,  not  that 
during  the  gestation  of  them  their  mother  hved  apart 
from  her  husband,  and  that  they  were  without  access 
to  each  other  ;  but  because  Lord  Banbury  was  greatly 
advanced  in  years,  and  that  his  wife,  who  was  com- 
paratively young,  was  suspected  of  an  illicit  inter- 
course with  Lord  Vaux,  to  whom  she  was  married 
after  the  death  of  the  earl ;  and  that  the  birth  of  those 
children  was  concealed  from  Lord  Banbury. 

Edward  the  eldest  son  died  under  age ;  and  his 
brother  Nicholas  claiming  to  be  earl  of  Banbury,  sat 
in  the  convention  parliament.  But  it  was  moved  that 
there  being  a  person  then  sitting  in  the  House,  as  a 
peer,  who  had  no  title  to  be  a  peer,  namely,  the  Earl 
of  Banbury,  it  was  ordered  that  the  business  should 
be  heard  at  the  bar.  Nothing,  however,  appears  to 
have  been  done  in  pursuance  of  this  motion  ;  Lord 
Banbury  continuing  to  sit  the  whole  of  that  sessions. 
This  Nicholas,  not  having  received  a  writ  of  summons 
to  the  ensuing  parliament,  presented  a  petition  to  the 
King,  stating  himself  to  be  son  and  heir  to  William 
Earl  of  Banbury  ;  and  praying  a  writ  of  summons  as 
Earl  of  Banbury,  which  being  referred  to  the  House 
of  Lords,  the  Committee  of  Privileges  in  1661  resolved 
that  he  was  a  legitimate  person. 

It  appears  from  the  minutes  of  the  Committee  of 
Privileges  that  four  witnesses  were  examined,  who  all 
swore  that  the  Countess  of  Banbury  was  delivered  of 
two  sons,  Edward  and  Nicholas,  at  Harrowden,  the 
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seat  of  Lord  Vaux.  That  their  birth  was  not  kept 
secret  in  the  house^  and  they  were  considered  as  the 
childi-en  of  Lord  Banbury.  One  of  the  witnesses 
bein^  asked  how  old  Lord  Banbury  was^  answered  he 
knew  not :  but  that  he  rode  a  hawking  and  hunting- 
within  half  a  year  before  his  death,  and  in  all  other 
sports.  All  the  witnesses  swore  that  Lord  and  Lady 
Banbury  lived  together  to  the  time  of  Lord  Banbury's 
death. 

The  House,  upon  receiving  this  report,  resolved 
that  the  cause  should  be  heard  at  their  bar,  which  ac- 
tio rdingly  took  place,  when  the  case  was  again  re- 
ferred to  the  Committee  of  Privileges,  who,  after  hear 
ing  counsel  and  witnesses,  resolved  that  the  Earl  of 
Banbury  was,  in  the  eye  of  the  law,  son  of  the  late 
earl,  and  that  the  House  of  Peers  should  therefore 
advise  the  King  to  send  him  a  writ  of  summons. 

Nothing  was  done  by  the  House  upon  receiving 
this  report,  but  some  time  after  a  bill  was  brought  in 
to  declare  Nicholas  called  Earl  of  Banbury  to  be 
illegitimate,  which  was  not  proceeded  in. 

Nicholas  Lord  Banbury  died  in  the  year  1675;  and 
was  succeeded  by  his  son  Charles,  who,  having  in  1692 
killed  a  person  in  a  duel,  was  indicted  by  the  name  of 
Charles  Knollys  for  murder,  and  having  removed  the 
indictment  into  the  Court  of  King's  Bench,  he  there 
pleaded  a  misnomer,  for  that  he  was  Earl  of  Banbury. 

A  few  days  after  the  indictment  was  found  Charles 
Knollys,  by  the  description  of  Charles  Earl  of  Banbury^ 
presented  a  petition  to  the  House  of  Lords,  praying  to 
be  tried  by  the  peers  of  the  kingdom  ;  where  after  a 
long  discussion  the  question  was  put  whether  the  peti- 
tioner had  any  right  to  the  title  of  Banbury,  which  was  jan.12,  i692, 
resolved  in  the  negative. 

In  the  Court  of  King's  Bench,  the  Attorney-General 
replied  to  the  plea  of  misnomer,  that  the  said  Charles 
had  petitioned  the  House  of  Lords,  alleging  that  he 
was  Earl  of  Banbury,  and  praying  to  be  tried  by  hia 
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peers ;  and  that  it  was  resolved  by  the  Lords,  that  he 
had  not  any  right  to  the  title  of  Earl  of  Banbury,  to 
which  Lord  Banbury  demurred.  The  Court  of  King's 
Bench  allowed  the  demurrer  ;  upon  the  principle  that 
the  House  of  Lords  had  no  jurisdiction  in  questions  of 
Skin.  Rep. 517.  peerage,  but  by  reference  from  the  Crown. — The  in- 
dictment was  quashed. 

In  the  year  1G97,  this  Charles  Knollys  petitioned 
King  WilHam  for  his  title  ;  and  his  petition  being  re- 
ferred to  the  House  of  Lords,  the  Committee  of  Pri- 
vileges reported  that  the  House  had,  five  years  before, 
resolved  that  the  petitioner  had  no  right  to  the  title  of 
Banbury. 

Charles  Knollys  died  in  the  year  1740,  to  whom  the 
claimant  was  grandson  and  heir  male  ;  and  therefore 
prayed  a  writ  of  summons  to  parliament,  as  Earl  of 
Banbury ;  or  that  the  necessary  steps  should  be  taken 
for  a  full  investigation  of  his  case. 

This  petition  having  been  referred  to  the  Attorney- 
General,  (Sir  V.  Gibbs,)  he  reported  that  two  questions 
arose, — 1.  Whether  the  resolution  of  the  House  of 
Lords  upon  the  petition  in  1692  was  conclusive. 
2.  Whether  the  petitioner  had  made  out  his  claim  to 
the  dignity  by  the  evidence  produced  before  him.  As 
to  the  first,  he  was  of  opinion  that  the  resolution  of  the 
House  of  Lords  in  1692  was  not  a  conclusive  judgment 
against  the  said  Charles.  Upon  the  second,  it  appeared 
to  him  that  the  legitimacy  of  Nicholas  was  left  in  a 
considerable  degree  of  doubt. 

The  petition  and  report  were  referred  to  the  House 
of  Peers,  and  the  case  was  heard  before  the  Committee 
of  Privileges  in  the  year  1808,  9  and  10. 

The  counsel  for  the  claimant  offered  to  give  in  evi- 
dence the  minutes  of  the  Committee  of  Privileges  upon 
the  claim  of  Nicholas  Knollys  in  1661,  to  which  the  At- 
torney-General objected  :  but  his  objection  was  disal- 
lowed, and  the  minutes  ^received.  After  the  Attorney- 
General's  report,  it  was  discovered  that  a  suit  in  Chan^ 
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eery  had  been  instituted  by  the  Earl  of  SaHsbury,  as 
the  next  friend  and  guardian  to  Edward  Knollys^  in 
which  five  witnesses  were  examined^  four  of  whom  ap- 
peared from  their  depositions  to  have  been  in  the  ser- 
vice of  Lord  Banbury,  for  several  years  before  the  birth 
of  the  two  sons,  and  also  when  they  were  born,  and  to 
the  time  of  the  death  of  Lord  Banbury ;  and  the  other 
was  a  physician,  who  had  been  in  intimacy  with  him 
for  several  years  prior  to  the  birth  of  his  eldest  son^ 
and  continued  to  be  connected  with  him  till  his  death. 
The  counsel  for  the  claimant  offered  to  give  these  de- 
positions in  evidence  :  but  the  Attorney-General  ob- 
jected to  them  on  two  grounds, — 1.  Because  the  suit  was, 
res  inter  alios  acta.  And,  2.  Because  it  did  not  appear 
that  the  witnesses  were  connected,  in  the  manner  stated 
by  themselves  in  the  depositions,  with  the  persons  re- 
specting whom  they  deposed.  The  admission  of  hear- 
say evidence,  in  cases  of  pedigree,  being  confined  to 
relations  interested  in  the  state  of  the  family,  and  per- 
sons intimately  connected  with  it,  the  Committee  of 
Privileges,  after  consulting  the  judges,  rejected  these 
depositions. 

It  was  afterwards  discovered  that  Charles  Knollys  had 
presented  a  petition  to  King  George  II.  claiming  the 
dignity,  which  having  been  referred  to  the  then  At- 
torney-General, Sir  Philip  Yorke,  afterwards  Lord 
Hardwicke  ;  he  reported  the  facts  ;  and  concluded  that 
as  the  House  of  Lords,  in  their  representation  to  King 
William  in  1697,  expressly  called  their  resolution  in 
1692  a  judgment  of  their  House,  and  on  that  account 
declined  entering  into  the  merits  of  the  reference  made 
to  them  by  his  said  Majesty  ;  whether  under  these  cir- 
cumstances his  Majesty  would  think  fit  to  make  a  new 
reference  to  the  House  of  Lords,  was  a  consideration, 
not  of  law,  but  of  prudence,  which  must  be  left  to  his 
Majesty's  royal  determination.  No  reference  was  made. 

The  Attorney -General  gave  in  evidence  an  indenture 
dated  4th  of  March,  1630,  between  W.  Earl  of  Ban- 
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bury  and  Elizabeth  his  wife,  of  the  one  part,  and  Sir 
Robert  Knollys,  who  was  nephew  to  Lord  Banbury,  of 
the  other  part,  whereby  the  uses  of  a  fine  levied  by 
Lord  and  Lady  Banbury,  of  the  manor  of  Rotherfield 
Greys,  in  Oxfordshire,  which  had  been  granted  by  the 
Crown  to  Lord  Banbury's  father,  as  a  reward  for  ser" 
vices,  so  that  it  was  within  the  protection  of  the  statute 
34  &  35  Hen.  8.,  were  declared  to  Sir  Robert  Knollys 
in  fee ;  and  observed  that  the  estate  had  continued  in 
his  possession  under  that  deed,  and  had  never  beea 
claimed  by  Nicholas  Knollys,  as  the  heir  male  of  the 
body  of  the  first  grantee,  who  might,  if  he  could  prove 
his  legitimacy,  have  recovered  it  back. 

The  will  of  Lord  Banbury  was  produced,  in  which 
no  mention  was  made  of  Edward  or  Nicholas. 

Lastly,  the  Attorney-General  produced  a  deed  exe- 
cuted by  Lord  Vaux  and  Lady  Banbury,  then  the  wife 
of  Lord  Vaux,  by  which  Lord  Vaux  settled  an  estate 
on  Nicholas  Knollys,  who  is  thus  described  in  it.  **^  The 
Right  Honourable  Nicholas,  now  Earl  of  Banbury, 
Sonne  of  the  said  Countess  of  Banbury,  heretofore 
called  Nicholas  Vaux,  or  by  which  soever  of  the  said 
names  or  descriptions  the  said  Nicholas  be  or  hath 
been  called,  reputed  or  knowne.'*  The  case  was  argued 
by  the  Lords  in  the  Committee  of  Privileges  for  several 
days  in  ISIL  Lord  Erskine  stated  the  case,  and  con- 
cluded in  favour  of  the  claimant.  He  was  answered  by 
Lord  Redesdale,  Lord  Ellenborough,  and  Lord  Eldon, 
who  were  against  the  claim,  upon  the  principle  that  the 
acknowledgment  of  the  parents  is  the  first  and  most  es- 
sential evidence  of  legitimacy,  and  that  here  the  birth 
of  the  children  seemed  to  have  been  unknown  to  Lord 
Banbury. 

Lord  Ellenborough  said,  it  appeared  most  clearly 
from  the  evidence,  that  Lord  Banbury  was  ignorant  of 
the  birth  of  Edward  and  Nicholas  Knollys.  He  was  mar- 
ried in  1606  ;  and  Edward  Knollys  was  stated  to  have 
been  born  in  1627,  when  Lord  Banbury  was  upwards 
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of  eighty ;  and  Nicholas  was  born  in  1630,  so  that 
when  King  Charles  I.  stated  to  the  House  of  Lords  that 
Lord  Banbury  was  old  and  childless,  and  when  Lord 
Banbury  himself,  by  taking  the  precedence  granted  to 
him  in  the  patent  of  creation,  admitted  the  fact,  Edward 
Knollys  was  born.  Could  it  be  supposed  that  the  King 
and  Lord  Banbury  should  concur  in  such  a  gross  false- 
hood. And  if  they  did,  was  it  probable  that  so  singular 
an  event  as  the  birth  of  a  child,  after  twenty-one  years' 
marriage,  to  so  old  a  man,  should  be  unknown  to  the 
peers  present,  if  it  had  not  been  then  concealed. 

That  the  evidence  given  before  the  Committee  of 
Privileges  in  1661  was  unsatisfactory,  none  of  the  wit- 
nesses proving  that  Lord  Banbury  knew  that  his  lady 
lay  in.  And  the  report  that  Nicholas  was,  in  the  eye 
of  the  law,  son  of  the  late  earl,  was  founded  on  the 
doctrine  laid  down  by  Lord  Coke  respecting  legitimacy. 
This  clearly  appeared  from  the  following  passage  in  the 
minutes  of  the  Committee  of  Privileges:_''Counsel.  We 
have  cleared  title,  pray  he  may  enjoy  the  liberty  and 
privilege  of  peer.  Coke,  1  Inst.  244.,  not  to  be  disputed 
whether  son  or  no,  if  father  be  within  the  four  seas, 
though  wife  be  in  adultery.     Mr.  Attorney,  pro  Rege,  ^ 

confesseth  the  law  clear.'* 

Now  the  passage  relied  on  from  Lord  Coke  was 
clearly  erroneous,  as  was  shewn  by  Mr.  Hargrave  in 
his  note  on  another  part  of  that  work,  126  «.,  in  which 
it  was  said, — ''  That  not  only  proof  of  being  out  of  the 
kingdom,  but  also  every  other  kind  of  evidence  tending 
to  prove  the  impossibility,  or  even  improbability,  of  the 
husband's  being  the  father,  was  admissible." 

The  Committee  of  Privileges  in  1662  appeared  to  be 
perfectly  satisfied  that  Nicholas  was  not  in  fact  the  son 
of  Lord  Banbury  :  but  conceived  that  as  Lord  Ban- 
bury was  within  the  four  seas,  the  law  deemed  Nicholas 
legitimate. 

The  suit  in  Chancery  to  perpetuate  the  testimony  of 
witnesses  appeared  to   be  a  mere   collusion.      There 
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were  many  better  modes  of  establishing  the  legitimacy 
of  Edward  and  Nicholas  Knollys  ;  and  it  was  a  very 
extraordinary  circumstance  that  Lady  Banbury  was  not 
examined,  as  she  was  the  properest  person  to  estabhsh 
the  legitimacy  of  her  own  children. 

The  conduct  of  Lord  Banbury,  in  the  last  years  of 
his  life,  most  clearly  proved  that  he  was  ignorant  of  the 
birth  of  Edward  and  Nicholas  Knollys.  The  conveyance 
of  Rotherfield  Grey  sin  1630,  to  Sir  Robert  Knollys,  who 
was  Lord  Banbury's  nephew,  and  next  heir  male,  to 
whom  it  would  have  descended,  if  Lord  Banbury  had  no 
son  ;  and  the  disposition  of  all  his  personal  estate  by  his 
will ;  were  acts  which  no  person  having  two  sons  born 
to  him  in  his  old  age,  could  be  supposed  to  have  done. 
And  if  Nicholas  could  have  proved  his  legitimacy,  it  is 
impossible  to  suppose  that  he  would  have  submitted  to 
the  loss  of  a  considerable  estate,  which  being  granted 
as  a  reward  for  services,  could  not  be  aliened  by  Lord 
Banbury,  but  that  he  would  have  taken  some  steps  to 
recover  it,  which  he  never  did. 

The  deed  executed  by  Lord  Vaux  and  Lady  Banbury 
after  their  marriage,  which  was  acknowledged  by  Lady 
Banbury  when  it  was  enrolled  in  Chancery,  contained 
positive  proofs,  from  the  manner  in  which  Nicholas 
was  described,  that  he  had  first  borne  the  name  of 
Vaux.  -./TiUf. 

The  determination  of  the  House  of  Lords  in  169^, 
that  Charles  Knollys  had  no  right  to  the  title  of  Earl 
Banbury  was  valid,  though  not  absolutely  conclusive  on 
Charles  Knollys ;  and  the  Court  of  King's  Bench  ought 
to  have  submitted  to  it. 

The  Report  of  Lord  Hardwicke  in  1727,  if  it  had 
been  known  to  the  Attorney-General,  would  probably 
have  induced  him  to  make  a  similar  one ;  and  not  to 
recommend  a  reference  to  the  House  of  Lords.  If  he 
had  been  Attorney-General,  he  certainly  would  •  not, 
after  that  report,  have  recommended  a  reference. 

Lord  Eldon  contended,  that  a  child  born  in  wedlock 
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might  be  bastardized  by  evidence  shewing  the  total  im- 
possibility of  its  being  begotten  by  the  husband.  And 
cited  a  case  between  the  parishes  of  St.  x\ndrew  and  St- 
Bride's,  reported  by  Strange,  Vol.  I.  51.  And  the  case 
of  Goodright  v.  Saul,  4  Term  Rep.  356. 

Lord  Erskine,  in  reply,  insisted  that  by  the  civil  and 
canon  law,  and  also  by  the  law  of  England,  a  child  born 
in  wedlock  could  only  be  bastardized  by  evidence  of  non- 
access,  or  absolute  impotence  of  the  husband ;  and  in 
this  case  neither  of  those  facts  had  been  even  attempted 
to  be  proved.  That  the  legitimacy  of  such  a  child  was 
prcesumptio  juris,  et  de  jure;  and  there  was  no  case  in 
the  Law  of  England  where  the  husband  had  access  to 
his  wife,  in  which  the  improbability  of  a  child's  having 
been  begotten  by  the  husband,  however  strongly  proved, 
had  been  held  sufficient  to  bastardize  such  child, 
i  The  following  question  ,wjas  proposed  to  the  Judges  : 
—''  Whether  the  presumption  of  legitimacy  arising  from 
the  birth  of  a  child  during  wedlock,  the  husband  and 
wife  not  being  proved  to  be  impotent,  and  having  op- 
portunities of  access  to  each  other,  during  the  period  in 
which  a  child  could  be  begotten  and  born,  in  the  course 
of  nature,  can  be  rebutted  by  any  circumstances  induc- 
ing a  contrary  presumption." 

The  answer  of  the  Judges  was: — '^^  That  the  pre- 
sumption of  legitimacy  arising  from  the  birth  of  a  child 
during  wedlock,  the  husband  and  wife  not  being  proved 
to  be  impotent,  and  having  opportunities  of  access  to  each 
other  during  the  period  in  which  a  child  could  be  begot- 
ten and  born,  in  the  course  of  nature,  may  be  rebutted 
by  circumstances  inducing  a  contrary  presumption." 

The  following  question  was  then  put  to  the  Judges  : 
— "  Whether  the  fact  of  the  birth  of  a  child  from  a  wo- 
man^ united  to  a  man  by  lawful  wedlock,  be  always  or 
be  not  always,  by  the  law  of  England,  prima  facie  evi- 
dence that  such  child  is  legitimate.  And  whether  in  . 
every  case  in  which  there  is  prima  facie  evidence  of 
any  right  existing  in  any  person  ;  the  onus  probandi  be 
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alv^iays,  or  be  riot  always^  upon  the  person  or  party 
calling  such  right  in  question.  Whether  such  prima, 
facie  evidence  of  legitimacy  may  always,  or  may  not 
always,  be  lawfully  rebutted  by  satisfactory  evidence, 
that  such  access  did  not  take  place  between  the  husband 
and  wife,  as  by  the  laws  of  nature  is  necessary  in  order 
for  the  man  to  be  in  fact  the  father  of  the  child.  Whe- 
ther the  physical  fact  of  impotence,  or  of  non-access, 
or  of  non-generating  access,  (as  the  case  may  be)  may 
always  be  lawfully  proved ;  and  can  only  be  lawfully 
proved  by  means  of  such  legal  evidence  as  is  strictly 
admissible  in  every  other  case,  in  which  it  is  necessary 
by  the  laws  of  England  that  a  physical  fact  be  proved.'* 

*^*^  Whether  evidence  may  be  received,  and  acted  upon 
to  bastardize  a  child  born  in  wedlock,  after  proof  given 
of  such  access  of  the  husband  and  wife,  by  which  accord- 
ing to  the  laws  of  nature,  he  might  be  the  father  of  such 
child,  the  husband  not  being  impotent;  except  such 
proof  goes  to  negative  the  fact  of  generating  access. 

''  Whether  such  proof  must  not  be  regulated  by  the 
same  principles  as  are  applicable  to  the  legal  establish- 
ment of  any  other  fact." 

The  Judges  answered  : — ^'  That  after  proof  given  of 
such  access  of  the  husband  and  wife,  by  which,  accord- 
ing to  the  laws  of  nature,  he  might  be  the  father  of  the 
child,  (by  which  they  understood  proof  of  sexual  inter-»^ 
course  between  them)  no  evidence  could  be  received, 
except  it  tended  to  falsify  the  proof  that  such  intercourse 
had  taken  place.  Such  proof  must  be  regulated  by  the 
same  principles  as  were  appHcable  to  the  establishment 
of  any  other  fact.'' 

Afterwards  the  following  questions  were  put  to  the 

Judges: — 1.  •'^  Whether,  in  every  case  where  a  child 

is  born  in  lawful  wedlock,  sexual  intercourse  is  not  by 

law  presumed  to  have  taken  place,  after  the  marriage, 

between  the  husband  and  wife,  (the  husband  not  being 

proved  to  be  separated  from  her  by  sentence  of  divorce) 

until  the  contrary  is  proved,  by  evidence  sufficient  to 
1 
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establish  the  fact  of  such  non-access,  as  negatives  such 
presumption  of  sexual  intercourse,  within  the  period 
when,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  such  child.  2.  Whether  the  legitimacy  of 
a  child  born  in  lawful  wedlock  (the  husband  not  being 
proved  to  be  separated  from  his  wife  by  sentence  of 
divorce)  can  be  legally  resisted,  by  the  proof  of  any 
other  facts  or  circumstances,  than  such  as  are  sufficient 
to  establish  the  fact  of  non-access,  during  the  period 
within  which  the  husband,  by  the  laws  of  nature,  might 
be  the  father  of  such  child.  And  whether  any  other 
question  but  such  non-access  can  be  legally  left  to  a  jury, 
upon  a  trial  in  the  courts  of  law,  to  repel  the  presumption 
of  the  legitimacy  of  a  child  so  circumstanced/* 

The  answer  was,  1.  ''  That  in  every  case  where  a 
child  is  born  in  lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  a  sentence  of  divorce,  sexual 
intercourse  is  presumed  to  have  taken  place  between 
the  husband  and  wife,  until  that  presumption  is  encoun- 
tered by  such  evidence  as  proves,  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual 
intercourse  did  not  take  place  at  any  time  when  by  such 
intercourse  the  husband  could,  according  to  the  laws  of 
nature,  be  the  father  of  such  child. 

2.  '^  That  the  presumption  of  the  legitimacy  of  a 
child  born  in  lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  sentence  of  divorce,  can  only 
be  legally  resisted  by  evidence  of  such  facts  or  circum- 
stances as  are  sufficient  to  prove  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  no  sexual  in- 
tercourse did  take  place  between  the  husband  and  wife, 
at  any  time  when,  by  such  intercourse,  the  husband 
could,  by  the  laws  of  nature,  be  the  father  of  such  child. 
Where  the  legitimacy  of  a  child  in  such  a  case  is  dis- 
puted, on  the  ground  that  the  husband  was  not  the  fa- 
ther of  such  child,  the  question  to  be  left  to  the  jury  is, 
whether  the  husband  was  the  father  of  such  child ;  and 
the  evidence  to  prove  that  he  was  not  the  father,  must 
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be  of  such  facts  and  circumstances  as  are  sufficient  to 
prove,  to  the  satisfaction  of  a  jury,  that  no  sexual  inter- 
course took  place  between  the  husband  and  wife,  at  any 
time  when  by  such  intercourse  the  husband,  by  the  laws 
of  nature,  could  be  the  father  of  such  child. 

'•^The  non-existence  of  sexual  intercourse  is  gene- 
rally expressed  by  the  words,  '  non-access  of  the  hus- 
band to  the  wife  ;*  and  we  understand  those  expressions, 
as  applied  to  the  present  question,  as  meaning  the  same 
thing.  Because  in  one  sense  of  the  word  access^  the 
husband  may  be  said  to  have  access  to  his  wife,  as  being 
in  the  same  place,  or  the  same  house,  and  yet  under 
circumstances,  as,  instead  of  proving,  tend  to  disprove 
that  any  sexual  intercourse  took  place  between  them.'* 

The  case  was  again  argued  by  the  Lords,  in  the  Com- 
mittee of  Privileges  in  1812;  and  Lord  Erskine  con- 
tended upon  the  authority  of  the  answers  of  the  judges 
that  the  claimant  was  entitled  to  the  dignity. 

The  case  was  adjourned  to  the  next  sessions  when 
LordEldon  in  the  Committee  of  Privileges  dehvered  his 
opinion  against  the  claim,  of  which  the  following  is  a 
very  imperfect  note  made  by  the  late  Mr.  Litchfield. 

''  If  the  House  can  convince  itself  that  Nicholas  the 
claimant's  ancestor  was  not  de  facto  the  child  of  William 
Earl  of  Banbury,  we  ought  to  see  whether  he  was  so 
de  jure.  The  House  in  1692  came  to  the  resolution 
that  the  then  petitioner,  claiming  under  Nicholas,  had 
not  any  right  to  the  title  of  Earl  of  Banbury.  It  is  to  be 
lamented  that  we  did  not  come  to  some  resolution  de- 
claring the  resolution  of  1692  to  be  a  bar  to  the  present 
claim,  which  is  not  supported  by  any  additional  evi- 
dence. Sir  Jeffry  Palmer  appears,  by  the  imperfect 
minutes  preserved,  to  have  acceded  to  the  proposition, 
that  the  legitimacy  of  Nicholas  was  maintainable  bylaw. 
I  have  looked  back  to  the  year  books,  and  find  nothing 
to  confirm  this  opinion.  The  inquisition  of  Sir  Francis 
KnoUys,  the  father  of  the  Earl  of  Banbury,  seems  to 
have  been  totally  overlooked  in  1661,  and  in  the  subse- 
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quent  proceedings.     It  is  now  for  the  first  time  before 
the  House.     It  recites' a  settlement  (page   169^  of  the 
printed  minutes)  of  a  great  part  of  his  estates^  but  parti- 
cularly Caversham  and  Cholsey^  to  descend  in  the  name 
and  blood  of  Knollys.    This  was  in  1595;  and  the  same 
anxiety  was  shewn  by  WiUiam  his  son  in   1606,  upon 
his  marriage  with  Lady  Elizabeth  Howard^  (P^g'C  7.  of 
the  printed  minutes).     The  settlement  has  these  words : 
— '^  For  the  continuance  of  all  and  singular  the  manors, 
&c.  in   his  name  and  blood.'*     And  the  same  lands  of 
Caversham  and  Cholsey  are  covenanted  to  descend,  in 
failure  of  heirs  male  of  the  body  of  him  William  then 
Lord  Knollys,   by  Lady  Elizabeth  Howard,  to  the  use 
and  behoof  of  the  heirs  male  of  the  body  of  Sir  Francis. 
So   that  the  inquisition  and   preceding  settlement  of 
1595  must  be  looked  at  together,  and  at  the  same  time 
with  the  settlement  of  1606.     Referring  to  the  inquisi- 
tion and  former  settlement,  there  was   every  motive  in 
1606,  to  see  what  should  be  the  future  state  of  the 
family ;  he  might  cut  off  the  entail,  but  she  could  not. 
This  settlement  of  1606  appears  to  have  been  carefully 
concealed  in  1661,  and  during  the  subsequent  proceed- 
ings in  this  case :  yet  it  must  have  been  produced  to 
the  jurors  on  their  inquisition  in  1633;  for  the  Crown, 
on  whose  behalf  such  inquisition  was  made,  could  draw 
out  of  the  hands  of  parties  the  deeds  affecting  the  in- 
terests of  the  Crown. 

At  the  time  of  this  inquisition  in  1633,  the  Countess 
was  already  the  wife  of  Lord  Vaux,  being  so  described 
on  the  2d  of  July  in  the  year  preceding  the  date  of  it. 
She  must  have  been  privy  to  the  inquisition ;  for  the  jurors 
find  her  living  at  Caversham,   and  the  deeds  to  which 
they  had  recourse   were  necessarily   in    her   custody. 
Why  did  she  not  produce  the  children  Edward  and 
Nicholas  at  that  time,  when,  protected  by  her  second 
husband,  she  might  have  boldly  avowed  their  birth  ? 
Of  all  persons  named  in  the  pedigree  the  birth  is. 
proved,  but  not  of  Edward  and  Nicholas.     An  annuity 
VOL.    in.  T 
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is  directed  in  the  patent  creating  William,  Earl  of 
Banbury,  to  be  paid  out  of  the  exchequer,  which  was 
never  claimed  by  Nicholas.  In  short  all  proceedings 
are  studiously  avoided  in  which  the  Crown  was  im- 
mediately interested  ;  for  the  truth  must  have  come 
out  if  such  questions  had  arisen. 

The  message  to  the  Lords  in  1628,  was  the  legiti- 
mate cause  of  all  that  happened  afterwards.  The 
earl  acted  up  to  the  main  declaration  in  that  message, 
namely,  that  he  was  childless ;  not  only  in  the  convey- 
ances of  his  property,  in  which  he  always  treated  himself 
as  having  no  issue,  but  in  his  last  will,  in  which  he 
makes  no  provision  for  any.  This  will  must  be  con- 
sidered in  connection  with  the  preceding  conveyances  of 
his  estates.  He  sinks  into  the  grave,  having  indus- 
triously stripped  his  supposed  issue  of  all  that  property 
to  which,  under  solemn  settlements,  they  would  have 
been  entitled.  And  this  is  the  act  of  a  man  who  had  a 
high  hereditary  honor  to  transmit  to  his  posterity. 

It  has  been  asserted  by  those  who  have  contended 
for  the  present  claim,  that  the  second  inquisition  in- 
validated the  finding  of  the  first.  But  I  must  say  that 
without  very  strong*  legal  grounds,  the  second  ought 
never  to  have  been  taken.  I  will  not  go  the  length 
to  say  that  a  traverse,  or  a  melius  inquirendum ,  was 
absolutely  indispensable  :  but  it  would  have  been  decent 
to  have  proceeded  upon  some  grounds,  legally  im- 
pugning the  validity  of  the  first.  If  an  inquisition  be 
directed  in  one  county,  and  afterwards  in  another,  as 
was  frequently  the  case,  the  main  findings  must  be 
the  same,  as  to  whether  any  issue  left  by  the  parties. 
One  cannot  in  this  respect  contradict  the  other ^  icithout 
shewing  strong  grounds  for  such  contradiction.  The 
examinations  of  the  witnesses  in  1661,  instead  of  prov- 
ing access,  go  to  disprove  it.  Much  better  evidence 
might  have  been  produced  in  1661 ;  I  mean  the  evidence 
of  repute.  There  were  six  relations  nearly  alHed  to 
the  claimant,  if  he  was  the  person  he  stated  himself  to 
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be;  and  amon^  them  three  were  maternal  uncles,  then 
in  the  House,  whose  testimony  would  have  been  surely 
of  greater  value  than  that  of  the  obscure  witnesses 
who  were  then   produced. 

The  petitioner  had  prayed  in  1692  to  be  tried  as  a 
peer.  If  he  was  a  peer,  it  was  his  right  so  to  be  tried  ; 
and  it  was  a  regular  proceeding,  nay  the  duty  of  the 
House,  to  inquire  into  the  merits  of  the  petition.  In 
consequence  of  this  enquiry,  they  came  to  a  resolution 
to  dismiss  the  petition  upon  a  reference  to  all  the  former 
proceedings  before  the  House. 

The  indictment  pending  against  the  petitioner  having 
been  removed  by  certiorari  into  the  King's  Bench,  he 
pleaded  a  misnomer  in  abatement.  To  this  plea  Sir 
John  Somers,  the  then  Attorney-General,  replied  that 
the  petitioner  ought  to  answer  to  the  indictment ;  for 
that  the  House  had  resolved  that  he  was  no  peer.  To 
this  replication  the  petitioner  demurred  ;  and  Sir  Ed- 
ward Ward,  who  in  the  mean  time  had  become  At- 
torney-General, seems  to  have  joined  in  the  demurrer. 
Lord  Holt  was  of  opinion  that  the  replication  did  not 
avoid  the  plea,  and  quashed  the  indictment.  Most 
probably  not  upon  the  original  question  of  right,  or 
no  right,  to  the  peerage  ;  but  upon  the  insufficiency, 
according  to  his  opinion,  of  the  replication,  which 
seemed  to  proceed  upon  a  supposed  original  jurisdiction 
of  the  House  in  matters  of  peerage.  This  left  the 
original  question  precisely  in  the  situation  in  which  it 
had  stood  before  the  investigation.  The  opinion  of 
Lord  Holt  does  not  seem  to  have  been  acceded  to  by  o,  • 

J     Skinner  s  Rep. 

the  rest  of  the  bench.  If  a  writ  of  error  had  been 
argued,  the  questions  growing  out  of  it  might  have 
set  the  claim  for  ever  at  rest. 

The  Peers  who  in  1692  negatived  the  resolution 
thought  themselves  so  much  bound  by  this  proceeding, 
that  they  concurred  in  1697  in  the  address.  The  pre- 
sident of  the  council  Lord  Carmarthen,  afterwards 
Duke  of  Leeds,  the   Marquis  of  Halifax,   Lord  Mul- 

t2 
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grave,  afterwards  Marquis  of  Normanby,  the  Earl  of 
Marlborough,  and  Lord  Godolphin,  were  dissentient  to 
the  resolution  of  1692  ;  yet  held  themselves  bound  by 
it  in  1697,  and  went  up  with  the  address. 

The  Lord  Chancellor,  after  recapitulating  the  leading 
parts  of  the  evidence  for  and  against  the  claim,  con- 
cluded by  saying, — If  any  Lord  shall  vote  for  the  claim 
upon  the  ground  that  Lord  Banbury  was  married  to 
the  Countess,  and  that  pater  est  quern  nuptice  demon- 
strant,  he  will  vote  upon  mistaken  grounds. 

Upon  a  division,  the  claim  was  rejected  ;  twenty- 
one  peers  having  voted  against  it,  and  thirteen  for  it. 
And  the  committee  resolved  that  the  petitioner  was  not 
entitled  to  the  dignity  and  honour  of  Earl  of  Banbury  ; 
to  which  the  House  agreed, 
idom  of  '^^'  ^'   Fitzharding  Berkeley  claimed  the  earldom 

Berkeley,         of  Berkeley,    statins-  that  Frederic  Augustus  Earl  of 

181 1. Printed  j  ■'  cd  o 

Case.  Berkeley  died  in  1810  leaving  the  claimant  his   eldest 

son  and  heir  ■;  he  having  been  married   to  Mary,  the 
then  Dowager  Countess  of  Berkeley,  in  1785  ;  and  the 
claimant,  being  the  eldest  son  of  that  marriage,  was 
heir  male  of  the  body  of  George  first  Earl  of  Berkeley 
who   was   created  Earl  of  Berkeley,   to   him  and  the 
heirs  male  of  his  body  by  letters  patent  in  31  Cha.  2. 
The  Attorney-General  (Sir  V.  Gibbs)  reported  that  it 
had   been   satisfactorily   proved  before   him   that  the 
earldom    of  Berkeley   was   granted   by  letters   patent 
to  George  Lord   Berkeley  and  the  heirs   male   of  his 
body  ;    and   that   the   said   dignity   descended   to   the 
said  Frederic  Augustus  Earl    of  Berkeley,  the  father 
of  the  petitioner,  and  had  descended  to  the  petitioner, 
if  he  was  the  lawful  eldest  son  of  the  said  late  earl. 
That  the  Dowager  Countess  of  Berkeley  had  stated 
to  him  that  she  was  married  to  the  late  Earl  in  March 
1785,  and  that  the  petitioner  was  the  eldest  son  of  the 
said  late  earl  and  herself  born  in  1786. 

That  a  copy  of  the  register  of  the  said  marriage,  ex- 
tracted from  the  register  book  of  the  parish  of  Berkeley; 
was  produced  to  him. 
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Tliatj  in  consequence  of  some  inquiries  which  this 
information  led  him  to  make^  he  found  that  a  second 
marriage  had  been  solemnized  between  the  said  late 
Earl  and  the  then  Dowager  Countess  of  Berkeley,  on 
the  16th  May  1796,  which  was  long  after  the  birth  of 
the  petitioner. 

That  a  copy  of  the  register  of  the  second  marriage, 
taken  from  the  register  book  of  the  parish  of  Lambeth, 
was  produced  to  him  ;  and  that  he  was  informed  that 
the  petitioner  had  much  parol  evidence  to  bring  for- 
ward for  the  purpose  of  explaining  the  fact  of  the 
second  marriage,  and  of  establishing  the  validity  of 
the  first. 

That  under  these  circumstances,  having  no  power 
to  examine  the  witnesses  who  might  be  called  before 
him  ;  and  seeing  that  without  such  an  examination  the 
vaHdity  of  the  first  marriage,  upon  which  the  claim  of 
the  petitioner  altogether  depended,  could  not  be  brought 
to  a  satisfactory  decision  ;  he  advised  his  Majesty  to 
refer  the  petition  to  the  House  of  Lords. 

The  petition  was  accordingly  referred  to  the  House 
of  Lords,  and  the  claim  heard  before  the  Committee 
of  Privileges,  where  a  great  number  of  witnesses  were 
examined  ;  and  the  Committee  not  being  satisfied  with 
the  proofs  of  the  first  marriage,  resolved  that  the 
claimant  had  not  made  out  his  claim  to  the  dignity  of 
Earl  Berkeley,  which  was  confirmed  by  the  House. 

73.  H.  F.  Hastings  petitioned  his  R.  H.  the  Prince  Juiy2,  isii. 
Regent  for  the  earldom  of  Huntingdon.  Upon  a  re-  Huntingdon. 
ference  to  the  Attorney-General  (Sir  Samuel  Shepherd) 
he  reported  that  the  said  earldom  was  created  by 
letters  patent  21  Hen.  8.  advancing  George  Lord 
Hastings  to  that  dignity,  with  limitation  to  the  heirs  male 
of  his  body ;  and  the  petitioner  stated  that  he  was  en- 
titled to  the  said  earldom ;  as  the  surviving:  heir  male  of 
the  body  of  the  said  George,  first  earl  of  Huntingdon. 

That  the  said  George ,  first  Earl  of  Huntingdon  left 
issue  five  sons,  of  whom  Sir  Francis  the   eldest  suc- 
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ceeded  to  the  earldom^  and  died  leaving  six  sons  Henry, 
George^  William^  who  died  without  issue^  Sir  Edward 
fourth  son^  frpm  whom  the  petitioner  was  descended, 
and  was  heir  male  of  his  body,  and  two  other  sons. 
That  all  the  male  descendants  of  Henry  and  George, 
the  two  eldest  sons  of  Sir  Francis,  the  second  earl  of 
Huntingdon,  were  extinct;  by  which  the  said  H.  F. 
Hastings  was  become  heir  male  of  the  body  of  the  first 
Earl  of  Huntingdon. 

The  report  concludes  in  these  words — ''  Upon  the 
whole  of  this  case  I  am  humbly  of  opinion  that  the 
petitioner  has  sufficiently  proved  his  right  to  the  title 
of  Earl  of  Huntingdon ;  and  that  it  may  be  advisable 
to  order  a  writ  of  summons  to  the  petitioner/' 

A  writ  of  summons  was  issued  accordingly  ;  and  Mr. 
Hastings  took  his  seat  in  the  House  of  Peers,  as  Earl 
of  Huntingdon. 
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FRANCHISES. 


Sect. 


1. 

Nature  of. 

Sect.  73. 

Royal  Fish. 

2. 

A  Forest. 

74. 

Goods  of  Felons. 

10. 

A  Chase. 

75. 

Deodands. 

13. 

A  Park. 

78. 

A  Free  Fishery. 

19. 

A  Free  Warren. 

83. 

A  Hundred. 

32. 

A  Manor. 

85. 

Fairs  and  Markets. 

37. 

Rights  of  the  Lord  as 

94. 

HozD   Franchises  may 

to  Game. 

he  Claimed, 

53. 

A  Court  Leet. 

96. 

How  they  may  be  Lost. 

55. 

Waifs. 

97. 

Reunion  in  the  Crown. 

59. 

Wreck. 

99. 

Surrender. 

65. 

E  stray. 

100. 

Misuser  or  Abuser. 

71. 

Treasure  Trove. 

Sect] 

ION 

104. 
I. 

Non  User. 

A  FRANCHISE  is  a  royal  privilege^   or  branch    of  the  Nature  of. 
King's  prerogative,   subsisting  in  a  subject  by  a  grant 
from  the  Crown.     Formerly  grants  of  royal  franchises 
were  so  common,  that  in  the  parliament  held  in  21 
Edw.  3.  there  is  a  petition  from  the  Commons  to  the  fo. Pari. Voi. 
King,  stating  that  franchises  had  been  so  largely  granted  ^^'  ^^' 
jn  times  past,  that  almost  all  the  lands  were  enfranchised^ 
to  the  great  averisement  and  estingsement  of  the  com- 
mon law,  and  in  great  oppression  of  the  people  ;  pray- 
ing the  King  to  restrain   such  grants  for  the  time  to 
come.     To  which  his  Majesty  answered,  that  the  fran- 
chises which    should  be  granted  in   future  should  be 
made  with  good  advisement. 
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A  forest,  de 
raor.  Ger.  c.  15 


Elem.  jur. 
Germ.  lib.  2. 
No.  82. 


Lib.  2.  c.  24. 


Forest  Laws, 

C.2.8.  1. 
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Franchises  are  extremely  numerous^  and  of  various 
kinds  :  but  only  some  of  them  will  here  be  treated  of, 
which  are  immediately  annexed  to^  or  connected  with, 
real  property. 

2.  Tacitus  says,  the  Germans,  when  not  employed 
in  war,  passed  most  of  their  time  in  hunting;  and 
Heineccius,  who  has  collected  the  ancient  laws  and 
customs  of  his  countrymen  with  great  accuracy,  states 
that  the  right  of  hunting  was  reserved  to  their  princes, 
and  those  to  whom  they  communicated  that  privilege. 

Quum  ergo  jure  patrio  pleraque  a^serts-oTa  alicujus 
momenti  sint  in  dominio  reip',  vel  principis,     Quin  et 
JUS  venandi  sit  penes  solos  principes,  vel  cos  quibuscum 
illud  communicatum  est. 

3.  The  Normans,  who  were  a  German  tribe,  in- 
troduced this  doctrine  into  England,  as  appears  from 
some  very  ancient  and  respectable  authorities.  Thus 
Ordericus  Vitalis  says  of  Henry  I.  onmem  ferarum  ve- 
nationem  totius  Anglice  sihi  peculiarem  vindicavit,  et 
vix  paucis  nohiliorihus  ac  familiaribus  privilegium  in 
propriis  saltibus,  venandi  permisit :  and  we  find  the 
following  passage  in  Mat.  Paris,  anno  1209.  Rex  An- 
glorum  Johannes,  ad  natale  Domini,  fuit  apud  Bristol- 
lum,  et  ibi  capturam  avium  per  tot  am  Angliam  inter  ^ 
dixit. 

4.  These  regulations  were  probably  made  in  con- 
sequence of  some  violation  of  the  King's  rights  re* 
specting  game ;  for  Bracton  states  the  royal  preroga- 
tive in  the  following  words, — Habet  etiam  (Rex)  de 
jure  gentium,  in  manu  sua,  quce  dejure  naturali  deberunt 

esse  communia  ;  sicut  feras  bestias,  et  aves  non  domes- 
ticos.  And  Manwood,  upon  the  authority  of  this  pass- 
age, says, — ''  In  like  manner  wild  beasts  of  venery, 
and  beasts  and  fowls  of  chase  and  warren  ;  being  things 
of  great  excellency,  they  are  meetest  for  the  dignity  of 
a  prince,  for  his  pastime  and  delight ;  and  therefore 
they  do  most  properly  belong  unto  the  King  only." 

5.  In  consequence    of    this   prerogative,   the   ^vst 
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monarchs  of  the  Norman  line  not  only  reserved  to 
themselves  the  sole  and  exclusive  property  of  the  an- 
cient forests^  but  also  created  others  of  great  extent  4  ii^st.  300. 
over  the  lands  of  private  persons  ;  which  they  placed 
under  tlie  jurisdiction  of  particular  courts ;  and  enacted 
laws  of  the  most  arbitrary  and  cruel  kind  for  the  pre- 
seiTation  of  the  game  therein. 

6.  The  practice  of  afforesting  the  lands  of  private 
persons,  being  highly  destructive  of  their  properties,  was 
remedied  by  the  charta  deforestd,  9  Hen.  3  ,  which  en- 
acted, that  all  the  lands  that  had  been  afforested  by 
King  Henry  II.,  King  Richard  I.,  and  King  John,  ex- 
cept the  proper  demesnes  of  the  Crown,  should  be  dis- 
afforested, and  freed  from  the  forest  laws.  The  lands 
thus  disafforested  are  called  purlieus.  But  though 
exempted  from  the  forest  laws,  so  that  the  proprietors 
of  such  districts  may  occupy  them  as  their  freehold  ; 
yet,  as  to  some  purposes,  they  have  the  privileges  of  a 
forest. 

7.  Manwood  defines  a  forest  to  be  '"^A  certain  ter- 
ritory or  circuit  of  woody  grounds  and  pastures,  known 
by  its  bounds  and  privileges,  for  the  peaceable  being 
and  abiding  of  wild  beasts  and  fowls  of  forest,  chase, 
and  warren  ;  to  be  under  the  King's  protection,  for  his 
princely  delight ;  replenished  with  beasts  of  venery  and 
chase,  and  great  coverts  of  vert  for  the  succour  of  the 
said  beasts ;  for  preservation  whereof  there  are  par- 
ticular laws,  privileges,  and  offices  belonging  thereto." 
Beasts  of  forest  are  properly  hart,  hind,  hare,  boar,  and 
wolf :  but  all  beasts  of  venery  are  equally  protected  in 
a  forest,  for  it  comprehends  within  it  a  chase,  park,  and 
free  warren. 

8.  Several  of  the  royal  forests  were  granted  by  the 
Crown  to  great  lords,  by  which  they  acquired  the  royal 
franchise  of  a  forest.     Thus  in  5  Jac.  I.,  all  the  jus-  t^er'?ol^,"cro: 
tices  and  barons  held  that  a  forest  may  well  be  in  the  •'ac.  155. 
hands  of  a  subject;  and  shall  be  used  as  a  forest,  if  the 

King  gives  authority,  by  express  words,  for  the  adminir 
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stration  of  justice  there^  and  for  his  justices  to  come 
•  there.     And  if  such  grantee  might  have  commission  in 

such  case  to  use^  and  have  officers  of  a  forest^  then  it 
should  continue  a  forest  in  the  hands  of  a  subject. 
4 Inst.  297.  9.  Part  of  the  land  and  wood  comprised  in  a  forest 

Cro.  ac.    o.    ^^^  bcloug  to  private  persons  :  but  they  can  only  oc- 
cupy and  enjoy  it  in  such  manner  as  is  consistent  w^ith 
the  rights  of  the  proprietor  of  the  franchise  of  forest^ 
and  the  preservation  of  the  game. 
A  chase.  10.  A  chasc  is  a  franchise  or  liberty  of  keeping  cer- 

tain kinds  of  vrild  animals  within  a  parti(!ular  and  known 
district^  with  an  exclusive  right  of  hunting  them  there- 
in.    It  is  in  most  respects  similar  to  a  forest ;  the  only 
difference  between  them  being,  that  a  chase  has  no 
laws  pecuHar  to  it^   so  that  all  offences  in  chases  are 
punishable  by  the  common  law,  not  by  the  forest  laws. 
Beasts  of  chase  are  buck,  doe,  fox,  martin,  and  roe, 
in  which  the  owner  of  the  chase  has  a  property. 
11  Rep.  86  a.         11.  Where  a  chase  belongs  to  a  subject,  it  must  have 
been  originally  created  by  a  grant  from  the  Crown, 
giving  to  the  grantee  the  franchise  of  chase  over  a  cer- 
tain tract  of  ground  ;  or  by  a  grant  of  a  royal  forest  to 
4  Inst.  314.       a  subject,  but  without  any  words  enabhng  him  to  hold 

courts  ;  in  which  case  the  forest  became  a  chase. 
4  Inst.  301.  12-  Lord  Coke  says,  no  King  of  England  could  have 

made  a  chase  for  himself  in  any  of  the  grounds  of  his  sub- 
jects. And  that  when  King  Henry  VIII.  determined  to 
make  a  chase  about  his  palace  at  Hampton  Court,  he 
was  obliged  to  obtain  the  previous  consent  of  the  free- 
holders, and  customary  tenants,  over  whose  lands  the 
chase  was  to  extend. 
Statutes  at  l^-  The  crcctiou  of  this  chase  was  confirmed  by  an 

IdTisi?!*  ^^^  ^^  parhament,  31  Hen.  8.  c.  5.,  which  recites  the 
indenture  made  between  the  King  and  the  freeholders 
and  customary  tenants  of  the  neighbouring  townships, 
in  which  it  was  stipulated  that  they  should  have  liberty 
to  cut  their  woods  within  the  chase,  without  the  King's 
licence  ;  and  to  fence  against  the  deer,  while  their  corn 
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was  growing :  but  that  after  the  corn  was  carried,  the 
officers  of  the  chase  should  be  allowed  to  make  deer 
lepes  and  brekes  in  the  fences,  that  the  deer  might 
enter  the  ground  tvhere  the  corn  had  been  sown,  for 
their  feeding,  while  the  land  remained  unsown  :  but 
that  in  other  respects  the  proprietors  should  obey  the 
laws  of  the  chase.  And  for  recompence  it  was  agreed 
that  a  third  of  the  rent  of  the  freeholds,  and  a  moiety 
of  the  fine  of  every  copyholder,  should  be  deducted. 

14.  It  was  resolved  bv  all  the  Judges  in  5  Ja.  1.  that  Case  of  forests, 

12  Rod  22 

persons  having  freehold  lands  within  a  royal  chase  4  inst.  298.* 
might  cut  their  timber  and  wood  growing  there  without 
the  view  or  licence  of  any  :  but  if  they  cut  so  much  that 
there  was  not  sufficient  left  for  covert,  to  maintain  the 
game  of  the  King,  they  should  be  punished.  So  if  a  com- 
mon person  had  chase  in  another's  soil,  the  owner  of 
the  soil  could  not  destroy  all  the  wood :  but  must  leave 
sufficient  covert  and  browse,  as  had  been  accustomed. 

15.  A  park  is  an  inclosed  chase,   extending  over  a  f^i^^t^ss  <,. 
person's  own  grounds,  privileged  for  beasts  of  venery,  2  — 199. 
and  beasts  of  forest  and  chase,  by  the  King's  grant  or 
prescription.     And   it  appears  from  the   Ordinatio  de 
Libertatibus  Perquirendis,  27  Edw.  1.,  that  those  who 

would  purchase  a  new  park  should  have  writs  of  enquiry 
out  of  Chancery,  and  there  make  fine  for  the  park  hav- 
ing.    And  in  Madox's  History  of  the  Exchequer  there  Voi.i.557.4to. 
is  an  instance  of  a  person  being  fined  forty  marks  for 
making  a  park  without  the  King's  licence. 

16.  To  a  park  three  things  are  necessary  : — 1 .  A  grant  n  Rep.  s7.  b. 
from  the  Crown.  2.  Inclosures  by  pale,  wall,  or  hedge.  ^^^'  ^^^'  ^^• 
3.  Beasts  of  park,  such  as  buck,  doe,  &c.     And  where 

all  the  deer  are  destroyed,  it  shall  no  more  be  accounted 
a  park ;  which  consists  of  vert,  venison,  and  inclosure  ; 
for  if  it  be  determined  in  any  of  these,  it  is  a  total 
disparking. 

17.  Man  wood  says,  there  are  parks  in  many  forests, 
which  are  claimed  either  by  grant  from  the  King,  or 


4  Inst.  314. 
2 198. 


A  free  warren. 
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j^  by  prescription.     That  if  a  subject  is  owner  of  a  fbrest> 

he  may  give  licence  to  another  to  inclose  a  park  within 
the  meers  of  his  forest;  to  hold  the  same  so  inclosed, 
with  all  such  venison  as  the  grantee  shall  put  in,  to  him 
and  his  heirs.  But  if  such  park  is  so  slightly  inclosed, 
that  the  wild  beasts  of  the  forest  get  into  it,  the  lord 
of  the  forest  may,  in  that  case,  enter  and  hunt  there 
at  his  pleasure. 

18.  Parks  as  well  as  chases  are  subject  to  the  common 
law,  and  not  governed  by  the  forest  laws  :  but  by  the 
statute  Westm.  I.  c.  20.  trespassers  in  parks  are  made 
liable  to  very  severe  punishments. 

19.  A  free  warren  is  a  franchise  to  have  and  keep 
certain  wild  beasts  and  fowls  called  game  within  the 
precincts  of  a  manor,  or  other  known  place ;  in  which 
animals  the  owner  of  a  warren  has  a  property,  and  con- 
sequently, a  right  to  exclude  all  other  persons  from  hunt- 
ing or  taking  them.  This  franchise  like  that  of  chase, 
or  park,  must  be  derived  from  a  royal  grant,  or  from 
prescription,  which  supposes  such  a  grant;    it  being 

11  Rep.  87.  b.  laid  down  in  the  case  of  monopolies,  44  Ehz. — ''  That 
none  can  make  a  park,  chase,  or  warren,  without  the 
King's  licence ;  for  that  is  quodaminodo  to  appropriate 
those  creatures  which  are  ferce  naturce,  et  iiullius  in 
bonis,  to  himself;  and  to  restrain  them  of  their  natural 
liberty.*'  And  it  appears  from  the  Ordinatio  de  Liber- 
tatibus  Perquirendis,  that  those  who  would  purchase 
free  warren  should  make  fine  for  it,  in  the  same  man- 
ner as  for  a  park. 

20.  Spelman  was  of  opinion  that  free  warren  \ras  in- 
troduced into  England  by  the  Normans ;  and  it  is  certain 
that  our  monarchs  have  been  in  the  practice  of  granting 
this  franchise  ever  since  the  Conquest.  For  in  the 
charter  of  foundation  of  Battle- abbey  are  the  following 
words,  Warrennam  propriam  in  ipsa  leugd  habeat 
ecdesia;  et  in  omnibus  maneHis  suis.  And  the  fol- 
lowing is  the  usual  form  in  whicli  these  grants  were 


jinte  §  15. 


Gloss,  voce 
warrenna. 


Dugd.  Mon 
Vol.  1.317. 
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made  : — Quod  ipse  et  haredes  sui  imperpetuum  habeant  West.  Symb. 
liberam  warrennam  in  omnibus  dominicis  terris  de  N.  in 
com.  E.,  dnm  tamen  terrce  illce  non  sint  infra  metas  fo- 
rested nostrce,  ita  quod  nullus  intret  terras  illas  ad  fu- 
gandum  in  eis,  vel  aliquid  capiendum  qua  ad  warren- 
nam pertinet,  sine  licentid  et  voluntate  ipsius  E.,  vel 
tueredum  suorum,  sub  forisfactura  decern  librarum. 

21.  The  most  ancient  charter  of  free  warren  in  the 
Tower  is  dated  1  John.  And  it  appears  from  Dug- 
dale's  Baronage  that,  during*  the  reigns  of  the  three  first 
Edwards,  an  infinite  number  of  grants  of  this  kind  were 

made    to   the   principal  nobility,    from   which    Sir  W.  2Comm.4i7. 
Blackstone  has  justly  concluded  that  the  sole  right  of 
taking"  and   destroying  game  belonged  exclusively  to 
the  King;  for  otherwise  he  could  not  grant  it  to  his 
subjects. 

22.  An  opinion  has  however  been  lately  advanced 
that  by  the  common  law  every  possessor  of  land  had  an 
exclusive  right,  ratione  soli,  to  all  the  game  thereon. 
But  this  is  not  supported  by  any  authority ;  and  is  con- 
tradicted by  the  several  acts,  which  require  a  certain 
qualification  of  property  to  enable  a  person  to  kill  the 
game  on  his  own  estate.  For  if  the  game  did  belong 
to  the  proprietor  of  the  land,  those  acts  would  have  been 
grossly  unjust,  as  taking  from  the  poor  man,  though  not 

from  the  rich  one,  the  right  of  enjoying  that  which  was  W^a,  §47. 
before  his  own. 

23.  The  beasts  of  warren  are  hares  and  rabbits ;  the 
fowls  of  warren  are  pheasants  and  partridges.  And  the 
effect  of  a  grant  of  free  warren  is,  to  vest  in  the  grantee 
a  qualified  property  in  those  beasts  and  fowls,  of  the 
above  description,  that  are  on  the  lands  comprised  in  the 
grant,   as  long  as  they  remain  there,  and  even  after 

they  are  hunted  out  of  the  warren.     And  although  it  is  L!'note.*  ^*^^' 
said  that  a  person   may  have  a  property  in  some  wild 
animals,  namely,  rabbits,  ratione  soli ;  yet  it  is  admitted  Suttom;. 
that  this  property  is  subservient  to  that  of  a  person  hav-  Mod.  i44.*'Ld. 
ing  the  franchise  offree  warren,  which  is  ratione  privi-  ^*>'™-^^^' 
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legii,  and  suspends  it;  for  in  that  case  the  property  of 
the  wild  animals  is  in  the  person  having  the  warren,  not 
in  the  proprietor  of  the  soil. 

24.  The  grantee  of  a  free  warren  acquired  also  a 
right  to  appoint  a  person  to  watch  over  and  preserve 
the  game,  called  a  warrener ;  who  is  justifiable  in  kill- 
ing any  dogs,  polecats,  or  other  vermin  which  he  finds 
disturbing  or  destroying  the  game.  And  by  the  statute 
21  Edw.  1.  st.  2.  intituled  De  Malefactoribus  in  Parcis, 
every  forrester,  parker,  or  warrener,  is  authorised  to  kill 
persons  trespassing  in  forests,  parks,  or  warrens,  who 
resist  and  refuse  to  yield  themselves. 

25.  The  Crown  does  not  appear  to  have  ever  enjoyed 
the  prerogative  of  granting  free  warren  to  one  person 
over  the  lands  of  another.  But  still  a  person  might  have 
free  warren  over  another's  land  by  prescription. 

26.  In  a  case   upon  a  quo  icarranto,  the  defendant 
claimed  fee  warren  in  R.  and  pleaded  that  he  was  seised 
in  fee  of  the  manor  of  R.,  whereof  the  locus  in  quo,  &c: 
was  parcel;  and  so  prescribed  to  have  free  warren, 
within  all  the  said  manor,  and  the  demesnes  thereof,  so 
that  none   should  chase  any  game  in  the  said  manor 
and  the  demesnes  thereof  without  his  leave.     Issue  was 
taken  that  he  and  all  those  whose  estate,  &c.  had  no 
free  warren  within  the  said  manor  and  demesnes ;  and 
found  for  the  defendant.     It  was  objected  that  this  pre- 
scription was  not  good,  viz.  to  have  free  warren  in  the 
manor,  and  in  the  demesnes  of  the  manor ;  for  though 
he  may  prescribe  to  have  it  in  his  own  demesnes,  yet  he 
could  not  prescribe  to  have  it  in  the  lands  of  others  his 
freeholders.     To  this  it  was  answered  by  Roll,  (counsel 
for  the  defendant)  that  a  prescription  to  have  free  warren 
in  his  manor  was  good,  as  well  in  the  lands  of  the  free- 
holders as  in  the  demesnes.     For  being  by  prescription, 
it  should  be  intended  that  this  hberty  was,  before  there 
were  any  freeholders ;  whose  estates  were  afterwards  ex- 
tracted out  of  the  demesnes  of  the  manor.  No  judgment 
was  given :  but  Roll's  doctrine  is  admitted  in  several 
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cases  stated  in  Brooke's  Ab.,  and  also  in  a  case  reported  Fowier  t.  sea- 

*  ^rave,  Bulst. 

by  Bulstrode.  254. 

27.  Other  circumstances  might  also  give  rise  to  a  right 
of  free  warren  over  another  person's  land.  Thus  a  person 
having  free  warren   over  certain  lands  may  alien  them 
reserving  the  warren.     But  if  he  aliens  the  lands  with-  w^rrf^l';  pygr, 
out  the  warren,  and  without  reserving  it  to  himself,  it  so  b.  pi.  209. 
is  determined  and  gone ;  for  the  alienor  has  parted  with 

his  right  to  the  land,  discharged  of  all  things,  so  that  he 
cannot  have  it ;  nor  does  the  alienee  take  it,  because  it 
is  not  granted  to  him,  but  only  the  land. 

28.  A  warren  may  be  appendant  to  a  manor,  or  in  Bro.  Ab.  tit. 

.    ,      .  .  /  ,  ^^  .  .  Grant.  144. 

gross ;  it  being  said  that  a  warren  in  gross  in  a  patentee  Cro.  Eiiz.547. 
does  not  pass  by  a  bargain  and  sale  of  the  manor,  for  a 
warren  is  not  parcel  of,  or  any  meaiber  of  a  manor  ; 
though  it  may  be  appertaining  by  prescription.  And  in  ggg  |  209. 
a  note  in  Dyer  it  is  said  that  there  is  a  difference  be- 
tween a  warren  used  to  a  manor  from  time  immemo- 
rial, and  a  warren  appendant :  for  in  the  first  case  it 
shall  not  pass  by  a  grant  of  the  manor,  cum  pertinentiis, 
because  it  is  not  parcel ;  whereas  in  the  other  it  shall 
pass,  but  not  without  the  w  ords  cum  pertinentiis. 

29.  A  person  may  have  a  warren  by  prescription  in  a 
forest :  but  in  that  case  there  must  be  an  allowance  of 
it  in  eyre,  that  is,  in  the  court  of  the  forest,  and  then  a 
grant  is  presumed ;  otherwise  not. 

30.  Thus  where  Sir  R.  Harrison  claimed  a  warren,  Harrison's 

'    case,  W.  Jones, 

in  Windsor  forest,  at  the  justice  seat,  but  it  not  being  250. 
allowed  in  eyre,  he  was  fined  ten  shillings,  and  the  war- 
ren was  ordered  to  be  destroyed. 

31.  Lord  Coke  says,  a  man  may  have  a  chase  as  be-  4  inst.318. 
longing  to  his  manor,  in  his  own  woods,  as  well  as  a 
warren  or  park  in  his  own  grounds.  For  the  chase, 
warren,  or  park,  are  collateral  inheritances,  and  not  issu- 
ing out  of  the  soil,  as  common  does.  Therefore  if  a 
person  has  a  chase  in  another's  grounds,  and  purchases 

the  ground,  the  chase  remains.  / 

;32.  The  origin  and  general  nature  of  manors  has  a  manor. 
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been  already  stated ;  and  it  has  been  shewn  that  they 
are  feudal  seignories^  accompanied  with  royal  franchises, 
their  essence  consisting  in  the  lord's  right  to  hold  a  court 
for  the  administration  of  justice;  which  is  part  of  the 
King's  prerogative,  and  must  therefore  have  been  ori- 
ginally derived  from  the  Crown. 

S3,  A  manor  consists  of  the  demesnes,  that  is,  the 
lands  whereof  the  lord  is  seised,  whether  in  his  own  oc- 
cupation or  in  that  of  his  lessees  for  years,  copyholders, 
or  customary  tenants ;  together  with  the  wastes ;  and 
also  of  the  rents  and  services  reserved  upon  the  grants 
in  fee  simple  originally  made  to  the  tenants,  or  at  any 
time  before  the  statute  Quia  Emptores,  and  of  the  re- 
version of  those  parts  of  the  demesnes  that  were  granted 
out  for  life  or  in  tail. 

34.  Although  the  presumption  be  that  the  lord  of  the 
manor  is  entitled  to  the  soil  of  the  wastes,  situated  within 
the  manor ;  yet  any  other  person  may  exclude  him,  by 
proving  acts  of  ownership. 

35.  Before  the  statute  Quia  Emptores  a  lord  of  a 
manor  might  have  granted  part  of  the  demesnes  to  hold 
of  himself,  as  of  his  manor,  reserving  fealty,  rent,  and 
suit  of  court.  But  if,  since  that  statute,  a  lord  of  a 
manor  conveys  away  a  portion  of  his  demesnes  in  fee, 
they  cease  to  be  a  part  of  the  manor,  and  can  never 
after  become  parcel  of  it.  Nor  can  the  lord  reserve  to 
himself  the  ancient  services,  for  the  ahenee  will  hold  of 
the  next  superior  lord.  And  in  a  modern  case  where  a 
lord  of  a  manor  conveyed  part  of  the  demesnes  to 
a  person  and  his  heirs,  to  hold  of  the  grantor,  as  of  his 
said  manor,  by  fealty  and  suit  of  Court,  it  was  resolved 
that  the  grantee  did  not  hold  of  the  manor,  and  was  not 
a  freeholder  thereof.  It  is  however  observable  that 
this  was  a  conveyance  in  fee  simple.  Had  it  been  only 
for  life,  or  in  tail,  it  would  have  been  otherwise. 

26.  Although  the  lands  which  were  granted  out  in 
fee  by  the  original  founder  of  a  manor,  to  be  held  of 
the  manor,  by  fealty,  and  suit  and  service  to  the  lord's 
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Court,  are  not  parcel  of  the  manor ;  yet  they  are  com- 
prised within  its  boundaries^  and  subject  to  its  jurisdic- 
tion^ for  they  originally  constituted  part  of  it.  And  if 
they  escheat  to  the  lord^  they  again  become  parcel  of 
the  manor.  It  is  the  same  as  to  lands  granted  by  lords  k?133. 
of  manors,  prior  to  the  statute  Quia  Emptores. 

37.  Whenever  the  Crown   "ranted  a  tract  of  land  Rights  of  the 

.....  ^  loraasto  game. 

With  ajurisdiction.it  became  a  manor,  or  afeucmm  no-  coweii,  inst. 
bile;  and  a  right  of  hunting  over  it  followed  as  a  regular  s.'  ^ 
consequence,  being  one  of  the  franchises  included  in 
the  royalty,  in  conformity  to  the  general  practice  then 
existing  upon  the  continent.  For  by  the  customary 
law  of  France,  every  possessor  of  a  fief  had  a  right  of 
huntino'  over  the  lands  comprised  within  it.     Qui  a  fief  a  Loisei  inst. 

,       .      f      ,  .         ,  ,  X  J     /        lib.  2.  tit.  2. 

droit  de  cnasse  was  a  maxim  there  ;  and  appears  to  have  §  5i. 
been  adopted  here^  upon  the  introduction  of  feuds,  (a) 

38.  If  the  right  of  hunting  and  kiUing  the  game  on 
a  manor  was  not  included  in  the  franchise  or  royalty,  it 
must  have  remained  in  the  Crown,  so  that  no  one  could 

sport  there ;  by  which  the  game  mlist  have  increased  "^"^^^  ^  ^• 
to  such  a  degree  as  to  become  a  nuisance.  The  lord's 
right  to  hunt  and  kill  the  game  upon  his  manor  did  not 
however  give  him  any  property  in  it  before  it  was  killed  : 
that  still  remained  in  the  crown  ;  and  was,  in  an  infinite 
number  of  instances^  afterwards  conferred  on  the  pro-  ^«^e,  §21. 
prietors  of  manors,  by  grants  of  free  chase  and  warren. 

39.  That  the  possession  of  a  manor  gave  a  right  to 
hunt  over  it  appears  from   some  of  our  most  ancient 

law  writers.     In  Kitchin's  Jurisdictions,  first  published  ? 

in  1580,  under  the  title  Charge  in  Court  Baron,  is  the 
following  passage  : — '''Also  if  any  trespass  be  made  in 
any  demesne  of  the  lord,  that  is  to  say,  in  the  corn^ 
grass,  meadows,  pastures,  woods,  hedges,   or  waters  ; 

(a)  Aucupationes^  venationes^  et  piscationes^  cum  fimdoy  transit  e^ 
nemo  unquam  dubitavit^  ita  ut  qui  feudum  accepit,  aucupari  venari 
piscari  in  eo  possit,  et  etiam  alium  externum  prohibere,  ne  aucifpandi, 
vcnandi,  aut  piscandi,  causa  ingrediatur.  Craigii  Jus  Feudale,  lib. 
2.  tit.  8.  s.  7. 

VOL.    III.  U 
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or  if  any  hawk  or  hunt  within  the  demesnes  of  the  lord^ 
without  his  licence,  or  within  his  warren,  these  are 
presentable/'  And  in  Wilkinson's  Office  of  Coroners 
and  Sheriffs,  first  pubHshed  in  1618,  in  the  charge  to 
a  homage  of  a  court  baron,  is  the  following  passage : — ^ 
'^'^  And  if  any  man  hath  fished,  hawked,  or  hunted  within 
this  lordship,  without  the  leave  or  licence  of  the  lord 
of  this  manor,  you  must  present  him ;  fbr  they  are  the 
lord's  royalties,  and  therefore  no  man  can  lawfully 
come  here  to  do  either  one  or  the  other  without  his 
leave."  Now  if  the  lord  c  uld  license  a  stranger  to 
hunt  and  hawk  in  his  manor,  he  must  necessarily  have 
had  that  right  himself ;  and  that  lords  of  manors  had 
those  rights  appears  to  have  been  acknowledged  by  va- 
rious acts  of  parliament. 

40.  Thus  by  the  statute  23  Eliz.  c.  10.  s.  2.  it  is 
enacted  that  no  manner  of  persons  shall  take  or  destroy 
pheasants  or  partridges  in  the  night  time,  upon  pain  of 
forfeiture  for  every  pheasant  twenty  shilHngs,  and  for 
every  partridge  ten  shillings  :  one  half  of  the  said  for- 
feitures to  be  to  the  chief  lord  or  lords  of  the  liberties, 
lordships,  or  manors,  upon  which  the  same  shall  be  so 
taken  or  killed ;  and  the  other  moiety  to  the  informer. 
From  which  it  may  be  inferred  that  the  lords  of  manors 
were  then  deemed  to  have  some  kind  of  right  to  the 
pheasants  and  partridges  upon  their  manors. 

41.  By  the  statute  22  and  23  Cha.  2.  c.  25.  reciting 
that  divers  disorderly  persons  had  betaken  themselves  to 
the  stealing  and  killing  of  conies,  hares,  pheasants,  and 
other  game,  to  the  great  prejudice  of  noblemen,  gentle- 
men, and  lords  of  manors,  and  other  owners  of  war- 
rens; (a)  it  is  enacted  that  all  lords  of  manors  and 
other  royalties,  not  under  the  degree  of  an  esquire, 
may,  by  writing  under  their  hands  and  seals,  authorize 
one  or  more  gamekeepers  within  their  respective  manors 
to  take  all  guns,  bows,  greyhounds,  setting-dogs,   &c. 

(a)  The  word  warren  here  means  a  rabbit  warren,  not  a  free  war- 
ren.    Vide  s.  4.  of  this  statute. 
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and  the  same  to  detain  and  keep  for  the  use  of  the  lord 
of  the  manor  or  royalty,  where  the  same  shall  be  found. 
From  which  it  may  be  concluded  that  every  lord  of  a 
manor  had  then  some  right  to  the  game  on  it ;  for 
otherwise  it  cannot  be  supposed  that  he  would  be  at 
the  expense  of  maintaining  a  gamekeeper  for  its  pre- 
servation. 

42.  By  the  statute  4  &  5  Will,  and  Mary,  c.  23.  s.  4. 
all  lords  of  manors,  or  other  royalties,  or  any  other  per- 
sons authorized  by  them  as  gamekeepers,  shall  and  may^ 
within  their  respective  manors  or  royalties,  oppose  and 
resist  such  offenders  (against  the  game  laws)  in  the 
night  time,  in  the  same  manner,  and  be  equally  in- 
demnified for  so  doing,  as  if  such  fact  had  been  com- 
mitted within  any  ancient  chase,  park,  or  warren. 

43.  By  the  statute  5  Ann.  c.  14.  s.  4.  justices  of  peace 
and  lords  and  ladies  of  manors  are  authorized  to  take 
hares,  pheaaants,  and  partridges,  from  any  higler  and 
unqualified  person  ;  and  also  dogs,  nets,  or  other  en- 
gines for  the  taking  of  game,  found  in  the  custody  of 
persons  not  quaUfied  to  keep  the  same.  And  it  is  fur- 
ther enacted,  that  it  shall  and  may  be  lawful  for  any 
lord  or  lady  of  his  or  her  respective  lordship  or  manor^ 
by  writing  under  his  or  her  hand  and  seal,  to  empower 
his  or  her  gamekeeper  or  gamekeepers,  upon  his  or 
their  own  lordship  or  manor,  as  aforesaid,  to  kill  hare^ 
pheasant,  partridge,  or  any  other  game  whatsoever,  for 
the  use  of  such  lord  or  lady  only. 

Now  it  would  be  perfectly  absurd  to  suppose  that  the 
Legislature  should  enable  the  lord  or  lady  of  a  manor 
to  confer  on  their  gamekeeper  a  right  which  they  them- 
selves did  not  possess. 

44.  It  follows  from  these  statutes,  that  every  lord  of 
a  manor  always  had,  and  still  has,  a  right  to  hunt  and 
shoot  over  the  demesnes  of  his  manor,  though  he  may 
not  have  any  of  the  qualifications  required  by  the  game 
laws ;  and  this  doctrine  was  firily  admitted  in  the  folr 
lowing  case. 

u  2 


4  Coram.  1/4. 
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Maiiock  V.  45.  In  a  prosecution  for  a  penalty  under  the  g-ame 

Easily,  7  Mod.    ,  ^,  '  .       *  i  ,       i      ^ 

R.  482.  lawSj  the  case  was^  that  a  person  who  was  lord  of  a 

manor^,  of  which  the  demesnes  were  leased  out  for 
ninety-nine  years,  at  a  rent  of  15Z.  killed  a  pheasant  out 
of  his  manor.  It  was  contended  for  the  plaintiff  that 
the  defendant  had  not  a  qualification  of  lOOZ.  a-year  ; 
and  was  therefore  liable  to  the  penalty. 

Serjeant  Eyre,  for  the  defendant,  said  that  every  lord 
of  a  manor  was  qualified  to  kill  game.  The  proprietors 
of  manors  generally  were  barons,  and  the  manor  itself 
composed  of  demesnes  and  a  court  baron.  That  the 
property  of  a  manor,  dismembered  of  its  rents  and 
services,  was  still  considered  as  a  royalty,  so  favoured 
as  to  entitle  its  master  to  many  privileges  ;  and  among 

iEden.333.  the  rcst  to  that  of  kiUing  game.  With  manors,  the 
Crown  usually  granted  free  warrens  ;  and  though  many 
statutes  have  been  made  to  preserve  the  game,  under 
severe  penalties  ;  yet  lords  of  manors  had  been  always 
considered  as  privileged  persons,  and  qualified  to  de- 
stroy game.  That  if  by  statute  lords  of  manors  might 
authorize  gamekeepers  to  kill  game,  and  to  seize  guns, 
&c.,  it  would  be  absurd  to  say  that  the  lord  of  the 
manor  had  not  such  power  himself;  for  it  would  be  de- 
grading him  below  the  privileges  of  his  servant ; — and 
why  did  the  statutes  authorize  them  to  make  game- 
keepers to  preserve  the  game,  unless  they  themselves 
had  an  interest  in  it,  and  power  to  take  and  destroy 
it,  and  seize  the  guns,  &c.  of  unqualified  persons  ?  If 
the  lord  of  a  manor  killed  game  out  of  his  manor,  he 
was  liable  to  an  action  of  trespass,  but  not  to  the  penalty 
inflicted  by  the  statutes.  All  the  treatises  upon  the 
game  laws  mentioned  lords  of  manors  to  be  qualified 
to  kill  game  ;  and  as  this  was  a  penal  law,  and  made 
for  the  benefit  of  lords  of  manors,  it  must  be  con- 
strued beneficially  for  the  defendant.  Lord  Chief  Jus- 
tices Willes  said, — ''  If  the  defendant  was  not  qualified, 
as  being  a  lord  of  a  manor ;  he  certainly  was  not  so  by 
his  estate.     But  he  had  some  doubt  whether  the  de- 
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fendantj  as  lord  of  a  manor  simply^  was  not  qualified  to 
kill  game  >Yithin  his  own  manor.  It  seemed  a  little 
odd  that  the  servant  of  a  lord  of  a  manor  might  kill 
game,  and  yet  the  lord  himself  not  do  it,  without  being- 
punished  by  a  penalty. 

Mr.  Justice  Abney  said,  there  were  three  qualifica- 
tions in  force  ;  one  of  which  every  man  must  have  to 
be  entitled  to  kill  game.  The  first  was  lords  of  manors, 
who  have  not  a  general  qualification  to  kill  game  every 
where,  but  are  confined  to  the  precincts  of  their  own 
manors ;  so  that  it  should  be  considered  whether  the 
defendant  had  not  incurred  the  penalty,  as  he  killed 
the  pheasant  out  of  his  manor.  The  second  sort  of 
persons  were  those  who  had  titles,  as  esquires,  &c. 
These  were  qualified  to  kill  game,  whether  they  were 
possessed  of  lands  or  not.  The  third  sort  were  persons 
having  estates  ;  and  he  was  quite  satisfied  that  the  es- 
tate of  the  defendant  would  not  qualify  him. 

Mr.  Justice  Burnett  was  clear  that  the  estate  was  no 
qualification,  but  had  some  doubt  as  to  the  other  point ; 
for  though  he  imagined  that  the  lord  of  a  manor  was 
entitled  to  kill  game  within  his  manor,  as  well  as  his 
gamekeeper;  yet  he  thought  he  would  be  liable  to  the 
penalty,  if  he  used  a  gun  to  destroy  game  out  of  the 
boundaries  of  his  manor.  And  here  it  was  expressly 
found  that  he  killed  the  pheasant  out  of  his  manor. 
No  judgment  was  given.  But  it  appears  quite  clear 
from  the  reasoning  of  the  judges,  that  if  the  defendant 
had  killed  the  pheasant  on  his  own  manor,  the  Court 
would  have  held  that  he  was  not  liable  to  the  penalty, 
notwithstanding  his  want  of  a  quahfication  of  property. 

46.  The  lord's  right  of  hunting  must  have  extended 
over  all  the  lands  situated  within  the  manor,  and  held 
of  it ;  for  it  should  be  presumed,  that  upon  every  con- 
veyance of  a  parcel  of  the .  demesnes,  for  an  estate  of 
freehold,  to  be  held  of  the  lord,  as  of  his  manor,  the 
lord  reserved  to  himself  the  franchise  of  hunting,  with 
a  right  of  entry  for  that  purpose  ;  as  is  now  usually 
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done  in  all  leases  for  lives,  or  years  ;  or  that  his  right 
continued  without  any  such  reservation.  From  all 
which  it  seems  to  follow  that  where  the  proprietor  of  a 
freehold  estate,  situated  within  the  manor,  holds  of  the 
lord  by  fealty  and  suit  of  court,  he  cannot  exclude  the 
lord  from  hunting  over  it. 

47.  With  respect  to  those  parts  of  the  manor  which 
have  been  alienated  by  the  lord  subsequent  to  the  sta- 
tute Quia  Emptores,  as  no  tenure  could  be  reserved, 
they  ceased  to  be  held  of  the  manor,  and  consequently 
the  lord  could  not  claim  any  franchise  over  them ;  so 
that  his  right  of  hunting  there  was  at  an  end,  and  de- 
volved on  the  next  superior  lord,  («)  or  else  the  game 
became  the  property  of  the  Crown.  But  the  new  ac- 
quirers presuming  upon  the  ignorance  or  neghgence 
of  the  next  superior  lord,  or  of  the  King's  officers,  ex- 
ercised the  right  of  hunting  over  them  ;  from  whence 

^nte,  %22,  probably  arose  the  early  statutes  requiring  a  qualifica- 
tion of  property,  to  enable  persons  to  kill  game  ;  in 
order  to  restrain  this  right  to  those  of  some  opulence 
and  respectability. 

48.  In  the  reign  of  Queen  Anne,  it  appears  to  have 
been  held,  by  some  of  the  judges,  that  a  lord  of  a  ma- 
nor could  not  enter  on  the  freehold  estate  of  another, 
though  situated  within  the  bounds  of  his  manor,  for 

Kehiev.  the  purpose  of  hunting.     Thus  in  a  case  in  5  Ann. 

Hoit'^Rlp^n  Serjeant  Darnel  arguendo y  said  that  a  lord  of  a  manor 
might  shoot  game  any  where  within  his  manor,  upon 
any  man's  freehold  in  the  manor ;  (h)  which  both  Holt 
and  Powell  denied,  unless  he  had  some  other  special 
privilege ;  and  would  not  suffer  him  to  insist  on  the 
point.  It  does  not  however  appear  that  this  question 
has  ever  been  argued  or  adjudged  ;  so  that  it  rests  en- 
tirely on   the  above  dictum.      Nor  is  any  distinction 

{a)  This  is  a  conjecture;  for  I  have  not  found  any  authority  to  shew 
that  a  person,  having  a  seignory  in  gross  only,  could  hunt  over  the 
lands  thus  held  of  him. 

(6)  In  11  Mod.  74.  the  Serjeant  is  made  to  say  the  contrary. 

1 
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there  made  between  lands  held  of  the  manor  by  fealty  ^"^^y  §  '^^' 
and  suit  of  courts  and  lands  dismembered  from  the  ma- 
nor^ by  alienations  in  fee  simple^  but  situated  within  its 
ancient  bounds. 

49.  As  to  copyhold  estates,  they  still  form  a  portion 
of  the  demesnes*  of  the  manor  of  which  they  are  held  ; 
and  therefore  I  presume  that  the  lord  has  a  right  to 
hunt  over  them,  unless  barred  by  nonuser.  For,  con- 
sidering the  original  baseness  of  the  tenure,  it  cannot 
be  supposed  that  the  lord  relinquished  that  royalty  over 
those  lands,  or  that  a  right  of  hunting  could  have  been 
given  to  a  mere  villein.  It  is,  however,  very  extra- 
ordinary that  this  point  has  never  been  settled. 

50.  The  lord  of  a  manor  may  erect  a  dovecote  de  5  Rep.  i04  5. 
novo  on  his  land,  being  parcel  of  the  manor ;  and  store  ^"'  ^°^'  ^  ^^' 
it  with  pigeons. 

51.  It  has  been  held  in  a  late  case,  that  the  lords  of  soanew.  ire- 

,  ,  n  I  •  •/»     1  land,  10 East. 

reputed  manors  nave  the  same  tranchises  as  it  the  ser-  259. 
vices  still  existed  ;  from  which  it  follows  that  they  have 
all  the  same  rights,  respecting  game,  as  their  predeces- 
sors had,  while  the  manor  was  perfect.  And  this  doc- 
trine appears  to  have  been  generally  admitted  in  mo- 
dern times. 

52.  There  are  a  variety  of  other  franchises  usually 
annexed  to  manors  ;  the  principal  of  which  are  the 
right  to  hold  a  court  leet ;  to  have  waifs,  wrecks,  estrays, 
treasure  trove,  royal  fish,  goods  of  felons,  and  deodands, 
all  which  were  originally  granted  by  the  Crown  to  the 
persons  possessed  of  those  manors,  and  became  append- 
ant to  them. 

53.  A  court  leet  is  a  court  of  record,  having  the  same  a  court  icet. 
jurisdiction  within  some  particular  precincts,  as  the  she- 
riff's tourn  has  in  the  county.     It  is  not  necessarily  in- 
cident to  a  manor,  like  a  court  baron  :  but  is  derived 

from  the  sheriff's  tourn  ;  being  created  by  a  grant  from 

the  Crown  to  certain  lords  of  manors,  for  the  ease  of 

their  tenants,  in  order  that  they  might  administer  justice  YMntl^Bun. 

to  them  at  home.  ^^^^' 


Waifs 


Foxley's  case, 
5  Rep.  lOy. 
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bi.  To  every  court  leet  is  annexed  the  view  of  frank 
pledg-e ;  which  me^ns  the  examination  or  survey  of  the 
frank  pledges^  of  which  every  man^  not  particularly  pri- 
vileged^ was  anciently  obliged  to  have  nine^  who  were 
bound  that  he  should  always  be  forthcoming  to  answer 
any  complaint. 

55.  Waifs  are  goods  that  have  been  stolen  and  waiv- 
ed,  or  left  by  the  felon^  on  his  being  pursued^  for  fear 
of  apprehension.  Thus^  if  a  felon^  who  is  pursued^ 
waives  the  goods  ;  or  thinking  that  he  is  pursued^  flies 
away^  and  leaves  the  goods  behind  him;  the  King's  of- 
ficers, or  the  bailiff  of  the  lord  of  the  manor,  having  the 
franchise  of  waif,  may  seize  the  goods,  to  the  King's 
or  the  lord's  use,  and  keep  them  ;  unless  the  owner 
makes  a  fresh  pursuit  after  the  felon,  and  sues  an  ap- 
peal of  robbery  within  a  year  and  a  day  ;  or  gives  evi- 
dence against  him,  whereby  he  is  attainted,  &c.  in 
which  case  the  owner  shall  have  restitution  of  his  goods 
so  stolen  and  waived. 

56.  The  reason  that  waifs  are  forfeited,  and  that  the 
person  from  whom  they  were  stolen  shall  lose  his  pro- 
perty in  them,  is  on  account  of  his  default  in  not  making 
fresh  suit  to  apprehend  the  felon ;  for  which  the  law 
has  imposed  this  penalty  on  the  owner. 

57.  Though  waif  is  generally  spoken  of  goods  stolen; 
yet  if  a  person  be  pursued  with  hue  and  cry,  as  a  felon, 
and  he  flies,  and  leaves  his  own  goods,  these  will  be  for- 
feited as  goods  stolen.  But  they  are  properly  fugitive's 
goods;  and  not  forfeited  till  it  be  found  before  the 
coroner,  or  otherwise  by  record,  that  the  owner  fled  for 
the  felony.     * 

58.  If  the  thief  had  not  the  goods  in  his  possession 
when  he  fled,  there  is  no  forfeiture ;  for  if  a  felon  steals 
goods,  hides  them,  and  afterwards  flies,  there  is  no  for- 
feiture. So  where  he  leaves  stolen  goods  any  where, 
with  an  intent  to  fetch  them  at  another  time,  they  are 

Cro. Eiiz.  694.   not  waivcd.     And  in  these  cases  the  owner  may  take 
his  goods  where  he  finds  them. 


5  Rep.  109- 


3  Hawk.  P.  C. 
450. 


5  Rep.  109  a. 
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59.  Wreck  sig-nifies  such  ffoods  as  are  cast  upon  land  Wreck. 

r  1  •      ,         ^  1  P  .  1  Constable's 

atter  a  ship  has   been  lost;  tor  they  are  not  wrecks  as  case, 5 Rep. 

long"  as  they  remain  at  sea^  within  the  jurisdiction  of 

the  admiralty.     And  by  the  statute  of  Westminster  1 .  2inst.  166. 

3  Edw.  1.   c.  4.  it  is  enacted^    that  where   a  man^    or 

any  living  creature,  escapes  alive  out  of  a  ship  that  is 

cast  away,  whereby  the  owner  of  the  goods  may  be 

known,  the  ship  or  goods  shall  not  be  a  wreck. 

60.  If  a  ship  is  pursued  by  an  enemy^  and  the  mari-  id  i67. 
ners  come  ashore^  leaving  her  empty,  and  she  comes  to 
land  without  any  person  in  her  ;  yet  she  is  not  a  wrecks 

but  shall  be  restored  to  the  owners. 

61.  By  the  common  law  all  wrecks  belong  to  the  id. 
King,  in  consequence  of  the  dominion  he  has  over  the 
seas  ;  for  being  sovereign  thereof,  and  protector  of  ships 
and  mariners,   he  is  entitled  to  the  derelict  goods  of 
merchants ;  and  this  is  the  more  reasonable  as  it  is  a 
means  of  preventing  the  barbarous  custom  of  destroy- 
ing persons  who,  in  shipwrecks,  approach  the  shore,  by 
removing  the  temptation  to  inhumanity.     This  right  crises  and  Opi- 
however  may,  and  often  does,  belong  to  lords  of  manors,  452. ' 
having  the  franchise  of  wrecks  by  grant  from  the  Crown^ 

or  by  prescription. 

62.  The  right  to  wreck  is  confirmed  by  the  statute  2  inst.  I66. 
of  Westm.   1.   which  enacts,  that  where  the  ship  or 

goods  are  deemed  a  wreck,  they  shall  belong  to  the 
King  ;  and  be  seised  by  the  sheriffs^  coroners^  or  baihffs; 
and  shall  be  delivered  to  them  of  the  town^  who  shall 
answer  before  the  justices  of  the  wreck  belonging  to 
the  King.  And  where  wrecks  belong  to  another  than 
the  King,  he  shall  have  it  in  like  manner. 

63.  Flotsam  is  where  a  ship  is  sunk^  or  otherwise  snep.  io6«. 
perished,  and  goods  float  on  the  sea.     Jetsam  is  when 

a  ship  is  in  danger  of  sinking;  and  to  lighten  her^  the 
goods  are  cast  into  the  sea,  and  afterwards  the  ship 
perishes.  Lagan^  or  rather  ligan,  is  when  the  goods 
are  so  cast  into  the  sea,  and  afterwards  the  ship  perishes ; 
and  such  goods  are  so  heavy  that  they  sink  to  the  bot- 
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torn;  and  the  mariners^  to  the  intent  to  have  them  again, 
tie  to  them  a  buoy  or  cork^  or  such  other  thing  as  will 
not  sink,  so  that  they  may  find  them  again  ;  et  dicitur 
ligan  a  ligando.  But  none  of  these  are  called  wreck, 
as  long  as  they  remain  in  or  upon  the  sea :  if,  however, 
any  of  them  be  carried  on  shore  by  the  sea,  they  will 
then  be  deemed  wreck. 

An.6Mod.i49.  64.  If  a  person  has  a  right,  either  by  grant  or  pre^ 
scription,  to  wreck  thrown  upon  another's  land,  he  has, 
of  necessary  consequence,  a  right  of  way  over  the  same 
land  to  take  it ;  and  the  very  possession  of  the  wreck  is 
in  him  that  has  such  right  before  any  seizure. 

Estray.  65.  An  estray  is  a  beast  that  is  tame,  found  within  a 

manor,  and  owned  by  no  one,  in  which  case  if  it  be 
proclaimed  according  to  law,  at  the  two  next  market 
towns,  on  two  market  days,  and  is  not  claimed  by  the 
owner  within  a  year  and  a  day,  it  becomes  the  property 
of  the  lord  of  the  manor,  if  entitled  to  this  species  of 
franchise. 

Bro.  Ab.  Q^,  If  the  beast  strays  into  another  manor  within  the 

101.  contra,  year,  after  it  has  been  an  estray,  the  first  lord  cannot 
retake  it;  for  till  the  year  and  day  be  past,  and  pro- 
clamations made,  he  has  not  acquired  a  property  in  it ; 
therefore,  the  possession  of  the  second  lord  is  good 
against  him. 

iRoii.Ab.  879.  67.  If  the  beast  be  not  regularly  proclaimed,  the 
owner  may  take  it  at  any  time.  And  where  a  beast  is 
proclaimed,  as  the  law  directs,  if  the  owner  claims  it 
within  the  year  and  day,  he  shall  have  it  again,  upon 
paying  for  its  keep. 

5  Rep.  108 «.  68.  If  the  beasts  of  an  infant,  feme  covert,  or  per- 
son in  prison,  or  beyond  sea,  stray  into  a  manor,  and 
are  proclaimed  according  to  law  ;  if  none  claim  them 
within  a  year  and  a  day,  they  shall  be  all  bound,  and 
become  the  property  of  the  lord. 

1  Roll.  Ab.  188.  59.  If  any  animal  belonging  to  the  Crown  strays 
into  the  manor  of  a  subject,  it  will  not  be  liable  to  for- 
feiture ;  for  the  grant  of  the  King  cannot  be  supposed 
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to  intend  farther  than  his  prerogative^  which  is  to  take 
the  cattle  of  common  persons. 

70.  A  beast  estray  is  not  to  be  used  in  any  manner^  Cro.  ja.  us. 
except  in  case  of  necessity^  as  to  milk  a  cow ;  but  not 

to  ride  a  horse. 

71.  Treasure  trove  is   where   any  money,   or  g-old  Treasure 
or  silver^   is  found  hid,  and  no  one  knows  to  whom  it  27ns^t.  577. 
belongs;  in  which  case  it  becomes  the  property  of  the  ^        ^^^ 
lord  of  the  manor  having*  this  franchise.     But  if  the 
owner  may  any   ways  be  known^  it  belongs  to  him. 

As  to  the  place  where  the  finding  is,  it  seems  not  ma- 
terial whether  it  be  hidden  in  the  ground^  or  in  the 
roof  or  walls,  or  other  part  of  a  castle,  house,  out- 
buildings, ruins,   or  elsewhere. 

72.  Nothing   is   said  to  be  treasure  trove  but  gold  id, 
and   silver ;    and   it  is   the  duty  of  every  person  who 
finds  any  treasure  of  this  kind  to  make  it  known  to  the 
coroners  of  the  county  ;  for  the    concealment  of  it  is 
punishable  by  fine  and  imprisonment.  2^Hawk.  p.  c. 

73.  Royal  fish  consist  of  whale   and   sturgeon,   to  Royal  fish. 
which  the  King,  or  those  entitled  to  this  franchise  by 
grant   from   the   Crown,  or  by   prescription,    have   a 

right ;  when  either  thrown  on  shore,  or  caught  near 
the  coast. 

74.  Goods  of  felons,   who  fly  for  felonies,  are  for-  Goods  of 
feited  to  those  lords  of  manors  who  have  royal  f ran-  s^Rep.uo.  b. 
chises,  when  the  flight  is  found  on  record.     These  are 
usually  called  goods  of  persons  put  in  exigent ;  for  where 

a  person  is  appealed  or  indicted  of  felony,  and  with- 
draws or  absents  himself  for  so  long  a  time,  that  an 
exigent  is  awarded  against  him,  he  forfeits  all  the  goods 
and  chattels  which  he  had  at  the  time  of  the  exigent 
awarded  ;  although  he  renders  himself  on  the  exigent, 
and  is  acquitted. 

75.  Where  a  person  comes  to  a  violent  death  by  ^^J^e^p^c'c. 
mischance,  the  animal  or  thing,  which  was  the  cause  32.  1  Saik. 
of  his  death,  becomes  forfeited,  and  is  cafledadeodand  ; 

as  if  given  to  God,  to  appease  his  wrath.  This  for- 
feiture accrues  to  the  King,  or  to  the  lord  of  the  manor. 


Hawk.  p.  C. 

c.  67.  §  7. 


Idem,  §  8. 
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having;  this  franchise  by  grant  from  the  Crown^,  or  by 
prescription. 

76.  If  the  person  wounded  does  not  die  within  a 
year  and  a  day  after  receiving  the  wound^  nothing  will 
be  forfeited  ;  for  then  the  law  does  not  consider  the 
wound  to  have  been  the  cause  of  the  person's  death. 
But  if  the  person  dies  within  that  time,  the  forfeiture 
shall  have  relation  to  the  time  when  the  wound  was 
given  ;  and  cannot  be  saved  by  alienation,  or  other  act 
whatever  in  the  mean  time. 

77.  Nothing  can  be  forfeited  as  a  deodand,  nor 
be  seised  as  such,  till  found  by  the  coroner's  inquest 
to  have  caused  the  death  of  the  person.  But  after 
such  inquisition  the  sheriff  is  answerable  for  the  value 
of  itj  and  may  levy  the  same  on  the  vill  where  it 
fell ;  therefore,  the  inquest  ought  to  find  its  value. 

A  free  fishery.  7g,  \  free  fishery,  or  exclusive  right  of  fishing  in  a 
public  river,  is  a  royal  franchise  which  is  now  fre- 
quently vested  in  private  persons,  either  by  a  grant  from 
the  Crown,  or  by  prescription.  This  right  was  pro- 
bably first  claimed  by  the  Crown  upon  the  establish- 
ment of  the  Normans  here,  and  was  deemed  an  usurp- 
ation by  the  people  ;  for  by  King  John's  Magna  Charia 
it  is  enacted  that  where  the  banks  of  a  river  had  been 
first  defended  in  his  time,  they  should  be  laid  open. 
And  in  the  Charter  of  King  Henry  III.  c.  16.  it  is 
enacted  that  no  banks  shall  be  defended  from  thence- 
forth but  such  as  were  in  defence  in  the  time  of  King 
Henry  II.  by  the  same  places,  and  the  same  bounds  as 
they  were  wont  to  be  in  his  time:  And  although  it 
is  said  in  the  Mirror  that  this  statute  is  out  of  use,  yet 
Sir  W.  Blackstone  observes  that  in  consequence  of  it, 
a  franchise  of  free  fishery  ought  now  to  be  at  least  as 
old  as  the  reign  of  King  Henry  II. 

79.  It  is  laid  down  by  Lord  Hale  in  his  treatise 
De  Jure  Maris  that  though  prima  facie  an  arm  of  the 
sea  be,  in  point  of  propriety,  the  King's,  and  common 
for  every  subject  to  fish  there;  yet  a  subject  may,  by 
usage,  have  a  several  fishery  there,  exclusive  of  that 


2  Inst.  29. 


2  Coram.  39. 


Hargrave's 
tracts  19. 


Title  XXVII.  Franchises.^  80,  81.  301 

liberty  ^vhich  otherwise  of  common  right  belongs  to 
all  the  King's  subjects.  And  this  doctrine  is  confirmed 
by  the  following  case. 

80.  An  action  of  trespass  was  brought  by  the  plain-  Carter  v. 
tiff  for  entering  his  close,   called  the  River  Severn.  4Bir^.  2162. 
The  defendant  pleaded  that  it  was  a  navigable  river ; 

and  also  that  it  was  an  arm  of  the  sea,  wherein  every 
subject  had  a  right  to  fish.  The  plaintiff,  without 
traversing  these  allegations,  replied,  that  this  was  a 
part  of  the  manor  of  Arhngham ;  that  a  Mrs.  Yates 
was  seised  of  that  manor,  and  prescribed  for  a  several 
fishery  there. 

Issue  being  joined  thereon,  a  verdict  was  found  for 
the  plaintiff.  On  a  motion  in  arrest  of  judgment,  on 
the  ground  that  an  exclusive  right  could  not  be  main- 
tained by  a  subject,  to  fish  in  a  river  that  was  an 
arm  of  the  sea ;  the  general  right  of  fishing  in  a  na- 
vigable river,  or  arm  of  the  sea,  being  common  to  all, 
— Lord  Mansfield  said,  the  rule  of  law  was  uniform. 
In  rivers  not  navigable,  the  proprietors  of  the  land 
had  the  right  of  fishery  on  their  respective  sides  ;  and 
it  generally  extended  adfilum  medium  aquce.  But  in 
navigable  rivers  the  proprietors  of  the  land  on  each 
side  had  it  not ;  the  fishery  was  common  ;  it  was 
prima  facie  in  the  King,  and  was  pubhc.  If  any  one 
claimed  it  exclusively,  he  must  shew  a  right.  If  he 
could  shew  a  right  by  prescription,  he  might  then 
exercise  an  exclusive  right ;  though  the  presumption 
was  against  him,  unless  he  could  prove  such  a  pre- 
scriptive right.  Here  it  was  claimed  and  found.  It 
was  therefore  consistent  with  all  the  cases  that  the 
plaintiff  might  have  an  exclusive  privilege  of  fishing  ; 
though  it  were  an  arm  of  the  sea.  Such  a  right  should 
not  be  presumed,  but  the  contrary,  prima  facie ;  it 
was  however  capable  of  being  proved,  and  must  have 
been  so  in  this  case.     The  rule  was  discharged. 

81.  Sir  W.    Blackstone   says  that   a   right   of  free  2Comm.40. 
fishery  does  not  imply  any  property  in  the  soil,  in  which 
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respect  it  differs  from  a  several  fishery.  And  that  from 
its  being  an  exclusive  right,  it  followed  that  the  owner 
of  a  free  fishery  had  a  property  in  the  fish  before  they 
were  caught.  Mr.  Hargrave  however  observes  that 
both  parts  of  this  description  of  a  free  fishery  seem 
disputable  ;  and  that  though,  for  the  sake  of  distinction, 
it  might  be  more  convenient  to  appropriate  free  fishery 
to  the  franchise  of  fishing  in  public  rivers,  by  deriva- 
tion from  the  Crown ;  and  though,  in  other  countries, 
it  may  be  so  considered  ;  yet,  from  the  language  of 
our  books,  it  seemed  as  if  our  law  practice  had  ex- 
tended this  kind  of  fishery  to  all  streams,  whether 
private  or  public  ;  neither  the  register  nor  other  books 
professing  any  discrimination.  That  in  one  case  the 
Court  held  free  fishery  to  import  an  exclusive  right, 
equally  with  several  piscary,  chiefly  relying  on  the  writs 
in  the  Register  95  b.  But  this  was  only  the  opinion  of 
two  judges  against  one,  who  strenuously  insisted 
that  the  word  libera  ex  vi  termini  implied  common. 
That  many  judgments  and  precedents  were  founded 
on  Lord  Coke's  so  construing  it.  That  the  dissenting 
judge  was  not  wholly  unwarranted  in  the  latter  part 
of  his  assertion  appeared  from  two  determinations,  a 
little  before  the  case  in  question.  To  these  might  be 
added  the  three  cases  cited  by  Lord  Coke,  as  of  his  own 
time.  And  there  were  passages  in  other  books  which 
favoured  the  distinction. 

82.  It  is  laid  down  by  Lord  Ellenborough,  in  a  mo- 
dern case,  that  the  erection  of  weirs  across  rivers  was 
reprobated  in  the  earliest  periods  of  our  law.  They 
weire  considered  as  public  nuisances,  were  treated  as 
such  by  Magna  Charta  and  subsequent  acts,  which 
forbid  the  erection  of  new  ones,  and  the  enhancing, 
straitening,  or  enlarging  of  those  which  had  aforetime 
existed.  That  the  stells  erected  in  the  river  Eden  by 
Lord  Lonsdale  and  the  Corporation  of  Carlisle,  whereby 
all  the  fish  were  stopped  in  their  passage  up  the  river, 
were  pronounced  to  be  illegal,  and  a  public  nuisance. 
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The  Court  also  held,  that  where  a  weir  had  formerly 
been  made  of  brushwood,  through  which  it  was  possible 
for  the  fish  to  escape  into  the  upper  part  of  the  river, 
it  could  not  be  converted  into  a  stone  weir,  whereby  the 
possibility  of  escape  was  debarred;  though,  in  flood 
times,  the  fish  might  still  overleap  it.  And  however 
twenty  years'  acquiescence  might  bind  the  parties, 
whose  private  rights  only  were  affected,  yet  the  public 
had  an  interest  in  the  suppression  of  public  nuisances, 
though  of  longer  standing. 

83.  A  hundred  is  a  franchise  consisting^  of  a  ria^ht  to  a  hundred. 

2  Roll.  Ab  73 

hold  a  hundred  court  or  wapentake,  which  of  common  ivent.  403. 

.     2  P  Wms  399 

right  belongs  to  the  King  :  but  a  subject   may  have  it  *      * 

by  grant  from  the  Crown,  or  by  prescription. 

84.  It  was  resolved  in  a  modern  case,  that  the  lord  of  Aiiesbur>'v. 

Ill  1111  p  •  Pattison, 

a  hundred  or  wapentake  had  not  the  power  or  granting  Doug.  r.  28. 
a  deputation  to  a  gamekeeper.  Lord  Mansfield  said, 
that  though  in  the  statute  22  &  23  Cha.  2.,  the  words 
other  royalties  are  used,  yet  that  must  mean  royalties  of 
the  same  nature.  If  royalties  of  a  higher  nature  had 
been  meant,  the  statute  would  have  begun  with  them. 
The  reason  why  this  word  was  used  in  the  act  of 
Charles  II.  was,  because  such  royalties  go  by  different 
names  in  different  parts  of  the  kingdom,  as  honours, 
baronies,  fees,  &c.  But  in  the  act  of  5  Ann.  c.  14.  the 
words  are  only  lordship  or  manor ;  and  the  acts  of 
9  Ann.  and  3  Geo.  I.  recite  the  others,  and  only  men- 
tion lords  and  ladies  of  manors. 

85.  Another  franchise  frequently  annexed  to  a  ma-  ^arke^ts."* 
nor  is  the  right  of  holding  a  fair,  or  market,  which  is 
derived  from  the  royal  prerogative  in  the  same  manner 

as  other  franchises.  But  where  the  King  grants  a  pa- 
tent for  holding  a  fair  or  market,  it  is  usual  to  have  a 
writ  of  ad  quod  damnmn  executed  and  returned  ;  for  Rex  v.  Butler, 
though  fairs  and  markets  are  a  benefit  to  the  public,  3  Lev.  222. 
yet  too  great  a  number  of  them  may  become  a  nuisance; 
and  if  the  patent  be  found  to  be  ad  damnum  of  the 
neighbouring  markets,  it  will  be  void. 
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1  Roll.  Ab.  140.  86.  If  a  person  levies  a  fair  or  market  in  a  vill  next 
not^'.  '  '  *  to  one  in  which  a  fair  or  market  has  been  long*  held^ 
2Sauud.'^i72.'    ^^  ^^  ^^  ^^^  Same  day,  by  which  the  ancient  fair  or 

market  is  impaired,  it  is  a   nuisance.     And  if  a  new 

market  be  erected  without  patent  in  a  town,   near  one 

where  there  is  an  ancient  market,  it  may  be  a  nuisance, 

though  holden  on  different  days. 

Hoicroft  V.  87.  Where  a  grantee  of  a  market,  under  letters  pa- 

Puf.ioo.  °^'     tent  from  the  Crown,  suffered  another  to  erect  a  market 

F»rfe2Saund.     in  his  neighbourhood,  and  to  use  it  for  the  space  of 

R.  175a.note.  ^     ^  \  -^  .  .  .  ^  , 

twenty-three  years,  without  interruption,  it  was  ad- 
judged, that  such  user  opie rated  as  a  bar  to  an  action 
on  the  case  for  a  disturbance  of  his  market. 

2  Inst.  220.  88.  Where  the  Kin^^  o-rants  a  fair  or  market,  the 

grantee  shall  have,  without  any  words  to  that  purpose, 
a  court  of  record,  called  the  Court  of  Piepowders,  as 
incident  thereto  ;  because  it  is  for  the  advancement  and 
expedition  of  justice,  and  for  the  support  and  mainte- 
nance of  the  fair  or  market. 

jde9n,c.6i,  89.  Owners  and  governors  of  fairs  and  markets  are 

to  take  care  that  every  thing  be  sold  according  to  just 
weight  and  measure.  For  that  and  other  purposes  they 
may  appoint  a  clerk  of  the  fair  or  market,  who  is  to 
mark  and  allow  all  such  weights  ;  and  for  his  duty 
therein  is  entitled  to  just  and  reasonable  fees. 

2  Inst.  19.  90.  A  right  of  taking  toll  is  usually  annexed  to  a  fair 

and  market ;  though  in  many  instances  no  toll  is  due  ; 
in  which  case  it  is  called  a  free  fair  or  market :  for  toll 
is  not  of  right  incident  to  a  fair  or  market,  and  can  only 

Heddy  v.         bc  claimed  by  special  grant  from  the.  Crown,  or  by  pre- 

Cro.  Eiiz.  558.  scriptiou  ;  and  if  the  toll  be  unreasonable,  the  grant 
will  be  void. 

2inst.2i9.  91-  By  the  statute  of  Westm.  1.  c.  1.,  it  is  enacted, 

that  where  persons  take  outrageous  toll,  contrary  to  the 
common  custom  of  the  realm,  in  market  tov/ns,  if  they 
do  so  in  a  town  belonging  to  the  Crown,  the  King- 
may  seise  the  franchise  into  his  own  hands  ;  and  if  it 
be  in   the  town  of  a  subject,  and  the  same  be  done 
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by  the  lord  of  th«  manor,  the  King  shall  do  in  like 
manner. 

92.  Where  the   Kino*   g^pants  a  fair   g^enerally,  the  Dixon  v  ro- 
grantee  may  hold  it  where  he  pleases,  or  rather  where  io7. 

it  can  be  most  conveniently  held;  and  if  granted  to 
be  held  in  a  town,  he  may  hold  it  in  any  place  in  such 
town. 

93,  Queen  Ehz^beth  granted  by  charter  to  Henry  s^i'j^giJ''- 
Curwen,  lord  of  the  vill  and  manor  of  Workington,  3£ast.  588. 
that  he  and  his  heirs  might  hold,  within  the  said  vill,  a 
market  every  Wednesday  for  ever.    By  another  charter 

of  the  2  Ja.  2.,  reciting  the  former  charter,  and  that  the 
market  thereby  granted  had  not  for  many  years  been 
used,  the  King  proceeded  to  grant,  ratify,  and  confirm, 
the  same  to  Henry  Curwen,  Esq.  and  his  heirs,  in  the 
same  words,  and  in  as  ample  a  manner,  as  before  infra 
villam  de  Workington. 

The  question  was,  whether  the  lord  of  the  manor 
had  a  right  to  remove  the  market-place  from  one  situ- 
ation to  another,  within  the  precincts  of  the  vill  of 
Workington. 

Lord  Ellenborough. — ''  If  the  lord  have  a  grant  of  a 
market  within  a  certain  place,  though  he  have  at  one 
time  appointed  it  in  one  situation,  he  may  certainly  re- 
move it  afterwards  to  another  situation,  within  the 
place  named  in  his  grant.  This  was  long  ago  settled 
in  Dixon  v.  Robinson  ;  and  in  modern  times  has  been 
acted  upon  in  the  case  of  Manchester  market.  There 
is  nothing  in  reason  to  prevent  the  lord  from  changing 
the  place,  within  the  precinct  of  his  grant ;  taking  care 
at  the  same  time  to  accommodate  the  pubhc.  Neither 
is  there  any  authority  which  says,  that  having  once 
fixed  it,  he  is  compellable  ever  after  to  keep  it  in  the 
same  place.  In  many  instances  there  may  be  great 
pubhc  convenience  in  the  owner  having  liberty  to  re- 
move it,  for  the  buildings  in  a  growing  town  may  take 
a  different  direction,  away  from  the  old  market-place. 
If  the  lord,   in  the  exercise  of  his  right,  be  guilty  of 

VOL.  III.  X 
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any  abuse  of  the  franchise,  there  may  be  a  remedy  of 
another  nature.     The  right  of  removal,  however,  is  in- 
cident to  his  grant,  if  he  be  not  tied  down  to  a  particu- 
Tiie  King  v.      Jar  sDot,  by  the  terms  of  it.     Till  it  be  removed,  the 

Cotterill,  ,  T     ,  .    t  1  ,  .  ,         .  1 

1  Barn.  &  Aid.  public  havc  a  right  to  go  to  the  place  appointed,  with- 
out being  deemed  trespassers  :  but  after  the  lord  has 
removed  it,  of  which  public  notice  was  given  in  this 
case,  the  public  have  no  longer  a  right  to  go  there  upon 
his  soil.  If  a  private  injury  has  been  sustained  by  any 
individual,  who  has  been  deceived,  by  the  lord  having 
holden  out  to  him  a  particular  site  for  the  market-place, 
in  order  to  induce  him  to  purchase  or  build  there,  for 
the  convenience  of  it;  that  may  be  the  subject  of  an 
action  to  recover  damages  for  the  particular  injury  sus- 
tained by  that  individual,  but  does  not  preclude  the 
lord's  general  right  to  remove  the  market.'* 
How francViscs  94.  The  franchises,  which  have  been  treated  of  in 
TdJ  ^  this  Title,  are  of  two  sorts  : — First,  those  which  could 

9Rep.*27l"  have  no  existence  till  created  by  an  actual  grant ;  such 
as  a  hundred,  and  fairs  and  markets,  &c.  As  to  these, 
a  claim  to  them  must  be  supported  by  shewing  the 
grant  thereof  from  the  Crown,  if  within  time  of  me- 
mory. But  if  before  that  period,  then  they  must  have 
the  aid  of  some  other  matter  of  record,  within  time  of 
memory,  to  make  them  available  ;  as  allowances  thereof 
in  eyre,  or  some  judgment  of  record  in  the  King's 
Courts,  in  support  and  affirmance  of  them  ;  or  some 
confirmation  from  the  Crown  by  letters  patent ;  plead- 
able as  a  record. 
Idem.  95.  The  other  kind  of  franchises  are  those  which  were 

originally  part  of  the  royal  prerogative;  and  do  not  owe 
their  existence  to  a  grant  from  the  Crown,  which  had 
only  the  effect  of  transferring  them  from  the  Crown  to 
a  subject,  such  as  the  free  chase,  park,  warren,  &c.  To 
Tit.  31.C.  1.  these  a  title  may  be  claimed  by  prescription  and  imme- 
morial usage,  without  the  aid  of  any  record ;  for  such 
immemorial  usage  induces  a  prescription  of  a  royal 
grant  made  before  time  of  memory. 
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96.  Franchises  may  be  destroyed  or  lost  by  a  reunion  How  they  may 
in  the  Crown^  by  the  surrender  of  the  person  entitled    ^  "^'* 

to  them,,  and  also  by  misuser  or  nonuser  of  them.     But 

it  has  been  stated  that  where  franchises  were  annexed  «,  , 

Soane  v.  Ire- 

to  manors^  they  are  not  lost  by  the  loss  of  the  manor^  ^^^^d.  Dissert, 
but  continue  to  be  annexed  to  the  reputed  manor. 

97.  It  was  laid  down  in  the  abbot  of  Strata  Mar-  Re-union  in 

.  the  Crown, 

cellars  case^  that  when  the  King  grants  any  franchises  9  Rep.  24. 

which  are  in  his  own  hands^  as  parcel  of  the  flowers 

of  the  Crown^  within  certain  possessions^  there  if  they 

come  ag-ain  to  the  King,  they  become  merged  in  the 

CrowUj  and  the  King  has  them  again  jure  coronce ; 

and  if  they  were  before  appendant^  the  appendancy  is  ^p^^.^^'  21F"' 

extinct.     But  when  franchises  are  erected  and  created 

by  the  King  de  novo,  there  by  the  accession  of  them 

again   they  are  not  merged  or  extinct.     As  if  a  fair^ 

market,  hundred,   or  leet^  are  appendant  to  manors,  or 

in  gross,  and  come  back  to  the  King,  they  remain  as 

they  were  before,  in  esse,  not  merged  in  the  Crown  ; 

for  they  were  at  first  created  and  newly  erected  by  the 

King,  and  were  not  in  esse  before ;  and  time  and  usage 

has  made  them  appendant. 

98.  If  A.  be  seised  of  a  manor,  whereunto  the  fran-  gRep.^el.** 
chise  of  waif,  estray,  and  such  like,  are  appendant,  and 

the  King  purchases  the  manor  with  the  appurtenances  ; 
now  are  the  royal  franchises  re-united  to  the  Crown, 
and  not  appendant  to  the  manor :  but  if  he  grant  the 
manor  in  as  large  and  ample  a  manner  as  A.  had  it,  the 
francliises  shall  be  appendant,  or  rather  appurtenant,  to 
the  manor. 

99.  Franchises  may  also  be  destroyed  by  a  surren-  Surrender. 
der  of  them  to  the  Crown,  of  which  there  are  several 
instances. 

100.  Where  the  object  of  a  franchise  is  perverted.  Misuser  or 
and  there  is   either  a  misuser  or  an  abuser  of  it,  the  a^^^^r. 
franchise  is  lost.     And  it  is  said  by  Lord  Holt  that  all  12  Mod.  271. 
franchises  are  granted  on   condition   that  they  shall  be 

duly  executed,  according  to  the  grant.     So  that  if  the 
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grantees  of    such  franchises   neglect  to   perform   the 
terms,  the  patents  may  be  repealed  by  writs  of  scire 
facias. 
dScfpi-n!''"        ^^^-  Where  a  person  has  a  franchise  to  hold  a  market 
every  week,  on  the  Friday ;  and  he  holds  it  on  the  Fri- 
day and  the  Monday ;  in  this  case  nothing  shall  be  for- 
feited but  that  which  he  hath  purprised.     But  he  who 
has  a  fair  to  hold  two  days,  and  holds  it  three  days, 
forfeits  the  whole.     So  where  a  man  has  a  market  to 
hold  on  the  Saturday,  and  he  holds  it  on  another  day, 
the  market  shall  be  forfeited,  and  he  shall  be  fined  for 
the  misusing:. 
Idem,  Tp\.22/       102.  If  the  King  grauts  to  a  person  a  fair  for  one 
day  in  the  year,  and  the  grantee  holds  a  fair  two  days, 
and  claims  this  upon  process  in  the  Exchequer,  he  shall 
forfeit  his  franchise.     But  if  he  claims  one  day  by  the 
patent  and  another  by  prescription,  which  is  found  false 
in  the  prescription,  he  shall  not  forfeit  his  patent. 
Idem,  pi.  14.         1Q3    |f  ^  persou  has  several  franchises,  and  the  one 
does  not  depend  upon  the  other ;  there^  if  he  misuses 
any,  he  shall  not  forfeit  all,  but  only  those  which  have 
been   misused.     But  if  one  depends  upon  the  other, 
then,  if  he  misuses  one,  all  shall  be  seised  and  forfeited. 
Bro.  Ab^Fran-        104.  Nou-uscr  is  also  a  causc  of  forfeiture  of  a  fran- 
chise, pi.  10  &    chise.     Therefore  if  a  vill  was  incorporated  by  the  King, 
before  time  of  memory,  and  the  franchise  never  was  used 
within  time  of  memory,  it  is  lost. 
2  Hawk.  p.  c.        105.  The  franchise  of  holding  a  court  leet  will  be 
forfeited,  not  only  by  acts  of  gross  injustice,  but  also 
by  bare  omissions  and  neglects ;  especially  if  often  re- 
peated, and  without  excuse. 
l^se^w!?ones       ^^^    George  Tottersall  claimed,  at  the  justice  seat  of 
the  forest  of  Windsor,  a  court  leet  within  his  manor  of 
F.     The  Attorney-General  desired  that  it  might  be  in- 
quired,— 1.  If  he  had  used  it.     2.  If  he  had  an  able 
steward  to  discharge  the  office ;  for  the  want  of  that 
was  also  a  cause  of  seizure.     3.  If  he  had  officers,  and 
those  things  which  are  for  the  execution  of  justice,  as 
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constables^  ale-tasters^  &c.^  and  pillory^  stocks^  and 
cuckiug  stoolj  &c.  4.  If  he  punished  bakers  more 
than  three  times^  and  did  not  set  them  in  the  pillory. 
All  these  were  causes  of  seizure,  till  he  paid  a  fine  for 
the  abuse,  and  replevied  his  franchise.  Mr.  Tottersall 
himself  being  called  and  asked  concerning  his  court  leet, 
confessed  that  he  had  not  used  it  a  great  while,  nor  were 
there  proper  officers  or  other  things  for  the  execution 
of  justice:  but  he  said  it  appeared  by  ancient  rolls  that 
there  had  been  a  leet  there.  Being  asked  to  what  leet 
his  tenants  went,  he  said  they  went  to  the  sheriff's  tourn, 
and  paid  head  silver  there.  Upon  which  Mr.  Attorney 
observed,  that  Mr.  Tottersall  could  have  no  leet,  for  all 
leets  were  drawn  out  of  the  sheriff's  tourn,  Avhich  was 
the  leet  in  the  King's  hands,  and  head  silver  was  certiwi 
IcPdCj  and  no  man  should  be  subject  to  two  leets;  there- 
fore there  could  be  no  allowance  of  the  leet,  unless  the 
King  should  be  put  out  of  that  which  (for  aught  he 
knew)  he  had  ever  had.  So  judgment  was  given  against 
him  for  the  leet. 

107.  Upon  a  motion  for  an  information  in  the  nature  Dareiu-. 
of  a  quo  loarrantOy  against  one  Bridge,  for  holding  a  r!4|.^'  ^^  * 
court  leet,  it  appeared  that  in  14  Jac.  1.  the  Crown 
granted  to  II.  Miller,  his  heirs  and  assigns,  the  privi- 
lege of  holding  courts  leet.  No  mesne  conveyance  ap- 
peared till  1702,  when,  and  in  1708,  19,  and  21,  there 
were  conveyances  of  the  manor,  with  all  courts  there- 
unto belonging,  to  those  under  whom  the  defendant 
claimed.  In  the  deed  of  conveyance  to  him  in  1739 
courts  leet  were  expressly  conveyed.  In  1740  the  de- 
fendant held  a  court  leet,  the  first  within  the  memory 
of  any  one  living,  though  courts  baron  had  been  fre- 
quently held. 

It  was  argued  that  the  defendant  could  not  deduce 
any  title  under  the  original  grant;  or  if  he  could,  yet 
that  non-user  was  a  disclaimer,  and  a  forfeiture  of  such 
a  franchise.  On  the  other  side  it  was  contended,  that 
the  possession  of   the  grant,  together  with  the  land. 


Rex  I'.  Steward, 
of  the  manor 
of  Havering,  5 
Barn.  &  Aid. 


Keilw.  141.  6. 
pi.  13. 
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was  an  evidence  of  ri^ht;  and  that  it  would  be  of  very 
pernicious  consequence  to  grant  these  informations, 
whenever  a  lord  could  not  deduce  a  title  by  mesne  con- 
veyances. 

The  Court  said,  that  as  there  appeared  no  exercise 
of  the  grant  till  1740,  there  was  strong  suspicion  of 
some  defect  in  the  title :  therefore,  it  must  go  to  be  tried 
by  a  jury.  The  rule  for  an  information  was  made 
absolute. 

108.  It  has  been  determined  by  the  Court  of  King's 
Bench  in  a  late  case  that  where  tiie  King  had  by  char- 
ter granted  that  the  steward  and  suiters  of  a  manor 
should  have  powder  to  hold  a  Court,  though  there  had 
been  a  non-user  for  fifty  years,  yet  the  right  was  not  lost. 

109.  Free  chase  and  warren  may,  I  presume,  like 
other  franchises,  be  lost  by  non-user  when  claimed  by 
prescription,  or  even  by  an  express  grant.  As  the  non- 
user  creates  a  presumption  that  the  franchise  had  been 
surrendered,  it  is  therefore  necessary,  where  a  claim 
of  this  kind  is  made,  to  prove  a  continued  exercise  of 
the  right.  Though  in  the  case  of  Leicester  forest 
Lord  Coke,  as  counsel,  said  it  had  been  adjudged  that 
the  non-user  of  a  fair  or  market,  or  courts,  or  such  like 
liberties,  wherein  the  subjects  have  interest  for  their 
common  profit,  or  common  justice,  is  cause  of  seizure 
of  them  :  but  the  non-user  of  parks,  or  warrens,  or 
such  like,  which  are  to  the  profit  only,  or  pleasure  of  the 
owner,   is   not  any  cause   of   their  loss    or  forfeiture. 

piaeita  de  Qtio    This  docs  uot  hovvevcr  appear  to  be  law  ;  for  in  a  case 
141.  '     upon  the  Oxford  circuit  in  1810,  where  Lord  Uxb ridge 

claimed  free  warren,  Mr.  Just.  Lawrence  stated  to  the 
jury,  tliat  to  establish  a  right  of  free  warren  it  was  ne- 
cessary to  prove  a  constant  exercise  of  the  right,  down 
to  the  time  when  it  is  claimed. 


Cro.  Ja.  1.55 
Jenk.  316. 
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Section  I. 

It  has  been  stated  that  when  the  great  lords  enfran-  origin  of  rents. 
chised  their  villems,  they  still  employed  them  in  the  ^'^•^•*^•^• 
cultivation  of  their  estates,  which  they  granted  to  them 
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either  from  year  to  year^  or  for  a  certain  number  of 
years;  reserving  to  themselves  an  annual  return  from 
the  tenant  of  corn^  or  other  provisions.  Hence  the 
lands  thus  granted  were  called  farms^  from  the  Saxon 
\\ ord feorm,  which  signifies  provisions. 

2.  This  compensation  or  return  for  the  use  of  the 
land  thus  let  acquired  the  name  of  redditus,  rent ;  and 

Rents  9.  is  defined  by  Lord  Ch.  B.  Gilbert  to  be  an  annual  re- 

turn made  by  the  tenant^  either  in  labour^  money^  or 
provisions,  in  retribution  for  the  land  that  passes  ;  from 
which  it  follows^  that  though  rent  must  be  a  profit,  yet 
there  is  no  occasion  that  it  should  consist  of  money  ; 
for  capons,  spurs,  horses,  and  other  things  of  that  nature^ 
may  be  reserved  by  way  of  rent;  and  it  may  also  con- 

1  inst.i42.a.    sist  of  scrviccs  or  manual  labour,  as  to  plough  a  certain 
number  of  acres  of  land. 

Idem.  3.  The  profit  reserved  as  rent  must  be  certain,  or 

that  which  may  be  reduced  to  a  certainty,  by  either 
party.  It  must  also  be  payable  yearly,  though  it  need 
not  be  reserved  in  every  successive  year  :  but  will  be 
good  if  reserved  in  every  second  or  third  year.  It  must 
also  issue  out  of  the  thing  granted^  and  not  be  a 
part  of  the  thing  itself;  for  a  person  cannot  reserve  a 
part  of  the  annual  profits  themselves,  as  the  vesture  or 
herbage  of  land. 

Rent-service,         4.  There  are  three  kinds  of  rent;  namely,  rent-ser- 

Lit.  §  213.  ^j^^^  rent-charge,  and  rent-seek.  Where  a  tenant  holds 
his  land  by  fealty  and  certain  rent,  it  is  a  rent  service ; 
and  this  was  the  only  kind  of  rent  originally  known  to 
the  common  law.  A  right  of  distress  was  inseparably 
incident  to  it,  as  long  as  it  was  payable  to  the  lord  who 
was  entitled  to  the  fealty  of  the  tenant.  And  it  was 
called  a  rent  service,  because  it  was  given  as  a  com- 
pensation for  the  services  to  which  the  land  was  origi- 
nally liable. 

1^.10.1.  5-  We  have  seen  that  in  consequence  of  the  statute 

Quia  Erh'ptores,  if  a  person  makes  a  feoffment  in  fee,  or 
gift  in  tail,  with  a  limitation  over  in  fee,  the  feoffee  or 
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donee  will  hold  of  the  superior  lord,  by  the  same  ser- 
vices which  the  feoffor  was  bound  to  perform  to  him  : 
from  which  it  follows  that  upon  a  conveyance  of  this 
kind,  v\6  rent-service  can  be  reserved  to  the  feoffor  or 
donor,  because  he  has  no  reversion  left  in  him ;  and 
as.the  feoffee  or  donee  does  not  hold  of  him,  he  is  not 
bound  to  do  him  fealty.  But,  if  upon  a  conveyance  in 
tail  or  for  life,  the  donor  keeps  the  reversion,  and  re- 
serves to  himself  a  rent,  it  will  be  a  rent-service,  be- 
cause fealty  and  a  power  of  distress  are  incident  to  such 
reversion. 

6.  Where  a  rent  was  granted  out  of  lands  by  deed^  Hent-cimrge,  i 
the  grantee  had   not  power  to  distrain  for  it,  because  ^°^^'  ^^^'  *' 
there  was  no  fealty  annexed  to  such  a  grant.  To  remedy 

this  inconvenience,  an  express  power  of  distress  was 
inserted  in  the  grant,  in  consequence  of  which  it  was 
called  a  rent-charge,  because  the  lands  were  charged 
with  a  distress,  for  the  recovery  of  the  rent. 

7.  Rent-charges  are  of  great  antiquity,  and  were 
probably  first  granted  for  the  purpose  of  providing  for 
younger  children.  They  were  however  considered  as 
contrary  to  the  policy  of  the  common  law,  for  the  tenant 
was  thereby  less  able  to  perform  the  military  services  to 
which  he  was  bound  by  his  tenure;  and  the  grantee  of 
the  rent-service  was  under  no  feudal  obligations  of  ser- 
vice ;  therefore,  a  rent-charge  was  said  to  be  against 
common  right. 

8.  A  rent-charge  may  now  be  created  either  by  grant.  Tit.  ii.  c.  3. 
or  by  means  of  the  statute  of  Uses.    For  it  is  enacted  by 

that  statute,  s.  4  &  5.,  that  where  divers  persons  stood  and 
were  seised  of  and  in  any  lands,  &c.  in  fee  simple  or 
otherwise,  to  the  use  and  intent  that  some  other  person 
or  persons  should  have  an  annual  rent  out  of  the  same, 
in  every  such  case  the  same  persons,  their  heirs  and  as- 
signs, that  had  such  use  and  interest  to'  have  any  such 
annual '4-ents,  should  be  adjudged  to  be  in  possession 
and  seisin  of  the  same  rent,  of  and  in  such  like  estate  as 
thev  had  in  tW  use  bf  the  said  rent. 
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9.  Lord  Bacon^  in  his  reading  on  this  statute,  ob- 
serves that  in  consequence  of  the  words  '^were  seised" 
a  doubt  had  arisen  whether  the  statute  was  not  con- 
fined to  rents  in  use  at  the  time:  but  that  this  was 
explained  in  the  following*  clause ; — ''  as  if  a  sufficient 

ron!^"''*'*^*^^   grant  or  other  lawful  conveyance  had  been  made  and 

Tit.32.c.  10.  executed  to  them  by  such  as  were  or  should  be  seised 
to  the  use  or  intent  of  any  such  rent,  to  be  had  made 
or  paid  according-  to  the  very  trust  and  intent  thereof/' 

Lit.  §  252.  10.  A  rent  granted  for  equality  of  partition  between 

two  coparceners  is  called  a  rent-charge,  of  common 
right,  because  the  coparcener  has  given  a  valuable  con- 
sideration for  it.     A  rent  granted  in  lieu  of  lands  upon 

1  Inst.  169 fl.  ^^  exchange  is  of  the  same  nature;  as  also  a  rent 
granted  to  a  widow,  out  of  lands  of  which  she  is  dow- 
able,  in  lieu  of  dower. 

Rent-seek.  1 1 .  A  rcut-scck,  or  barren  rent,  is  nothing  more  than 

a  rent  for  the  recovery  of  which  no  power  of  distress  is 
given,  either  by  the  rules  of  the  common  law,  or  the 
agreement  of  the  parties. 

Other  kinds  of  12.  Although  cvcry  spccics  of  rent  is  comprised  in 
the  preceding  divisions,  yet  there  are  some  rents  which 
are  known   by  particular   names.      Thus  the   certain 

2in8t.iy.  estabhshed  rents  of  the  freeholders  and  antient  copy- 
holders of  manors  are  called  rents  of  assise.  Those 
of  the  freeholders  are  also  frequently  called  chief 
rents,  redditus  capitales;  and  both  sorts  are  indiffer- 
ently denominated  quit  rents,  quieti  redditus,  bec^-use 
thereby  the  tenant  goes  quit  and  free  of  all  other 
services. 

^htltHsTn'       ^^'  ^  ^^^  ^^^^  ^^^^  ^^  ^  perpetual  rent  reserved  on  a 

D  ^  R^627^'  conveyance  of  lands  in  fee  simple ;  and  Lord  Coke  says, 
if  a  rent  be  to  the  whole  value  of  the  land,  or  to  the 
fourth  part  of  its  value,  it  is  called  a  fee  farm.  But 
Mr.  Hargrave  has  observed  on  this  passage,  that  the 
true  meaning  of  a  fee  farm  is  a  perpetual  farm  or  rent, 
the  name  being  founded  on  the  perpetuity  of  the  rent 
or  service^  not  on  the  (juantum :  that  the  sometimes 
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confining"  the  term  fee  farm  to  rents  of  a  certain  value 
probably  arose,  partly  from  the  statute  of  Gloucester, 
which  gives  the  cessavit^  only  where  the  rent  amounts 
to  one-fourth  of  the  value  of  the  land ;  and  partly  from 
its  being  most  usual,  on  grants  in  fee  farm,  not  to  reserve 
less  than  a  third  or  fourth  of  such  value. 

14.  After  the  statute  Quia  Emptores,  granting  in  fee  ^vrwT'Dou 
farm,  except  by  the  King,  became  impracticable ;  be-  R-  ^24. 
cause  the  grantor  parting  with  the  fee,  is  by  the  opera-  ' 
tion  of  that  statute  without  any  reversion  ;  and  without 

a  reversion  there  cannot  be  a  rent  service.  A  perpetual 
rent  may  however  be  reserved  on  a  conveyance  of  lands 
in  fee  simple  ;  and  if  a  power  of  distress  and  entry  be 
given  to  the  grantor,  his  heirs  and  assigns,  the  rent 
will  be  good  as  a  rent-charge,  but  not  as  a  fee  farm 
rent. 

15.  With    respect  to  the  mode  of  acquirin<^   seisin  what  gives  a 

^  .  ,  ^  .  ,  seisin  of  a  rent. 

01  a  rent,  in  the  case  or  a  rent  service  the  person  m  5.  c.  i. 
entitled  cannot  acquire  a  seisin  in  deed  before  the 
rent  becomes  due ;  for  nothing  but  the  actual  receipt 
of  it  will  have  that  effect.  As  to  a  rent-charge,  the 
only  mode  of  acquiring  a  seisin  in  deed  of  it,  when 
created  by  grant,  is  by  the  actual  receipt  of  the  whole, 
or  of  some  part  of  it ;  and  formerly  it  was  usual,  where  a 
freehold  estate  in  a  rent  charge  was  created,  to  pay  the 
grantee  a  penny  in  the  name  of  seisin  of  the  rent.  But 
where  a  rent  is  created  by  means  of  a  conveyance  to 
uses,  the  grantee  immediately  acquires  a  seisin,  by  the 
words  of  the  statute. 

16.  A  rent  must  in  general  issue  out  of  lands  or  tene-  ^"*  °^  ^^^^'  * 

*-'  rent  may  be  re- 

ments  of  a  corporeal  nature,  whereto  the  grantee  may  served,    i  inst. 

have  recourse  to  distrain.     It  could  not  therefore  be 

formerly  reserved  out  of  an  advowson  in  gross,  tithes,  or 

other  incorporeal   hereditaments ;    because,  says  Lord 

Ch.  B.  Gilbert,   every  incorporeal  right,  till  by  age  it  Rent  20,22. 

was  formed  into  a  prescription,   did  originally  rise  by 

grant  from  the  Crown ;  and  such  grants  seem  to  have 

been  made  for  particular  purposes;  as  the  grant  of  a 
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fair^  to  be  under  the  protection  of  the  lord;  the  grant 
of  a  common  for  the  benefit  of  the  beasts  of  all  the 
tenants.  Therefore^  to  let  such  incorporeal  inheritances 
for  rent^  was  esteemed  contrary  to  the  design  and  pur- 
poses of  such  grants. 

17.  A  rent  cannot  be  reserved  out  of  a  rent ;  there- 
fore if  a  person  grants  lands  in  tail,  rendering  rent^  and 
after  grants  the  rent  for  life,  or  in  tail,  rendering  rent, 
this  is  a  void  reservation,  because  it  passes  as  a  rent- 
seek.  And  if  A,  has  a  rent-service  or  rent-charge,  and 
grants  it  to  another  for  term  of  life,  by  deed  indented, 
rendering  to  A.  a  certain  rent,  the  reservation  is  void ; 
because  rent  cannot  be  charged  with  other  rent ;  for  it 
cannot  be  put  in  view. 

18.  By  the  statute  5  Geo.  3.  c.  17.  it  is  enacted,  that 
leases  made  by  the  ecclesiastical  persons  therein  men- 
tioned, of  tithes  or  other  incorporeal  hereditaments, 
shall  be  good :  and  that  rents  reserved  in  such  leases 
may  be  recovered  by  action  of  debt. 

19.  Where  a  lease  is  made  of  the  vesture  or  herbage 
of  land,  a  rent  may  be  reserved ;  because  the  lessor 
may  come  upon  the  land  to  distrain  the  lessee's  beasts 
feeding  thereon. 

20.  A  rent  may  be  reserved  upon  a  grant  of  an 
estate  in  remainder  or  reversion  ;  for  though  the 
grantee  cannot  distrain  during  the  continuance  of  th^ 
particular  estate,  yet  there  will  be  a  remedy  by  disj^ 
tress,  whenever  the  remainder  or  reversion  comes  into, 
possession. 

21.  Where  a  person  grants  a  future  interest  in  lands, 
as  a  lease  for  years,  to  commence  infuturo,  he  may  re- 
serve a  rent  immediately :  for  it  will  be  a  good  contract 
to  oblige  the  lessee,  and  to  ground  an  action  of  debt  ; 
and  the  lessor  may  have  his  remedy  by  distress  for  the 
arrears,  when  the  lessee  comes  into  possession. 

22.  It  should  be  observed,  that  if  a  lease  be  made 
of  an  incorporeal  hereditament,  reserving  rent,  such 
reservation  is  good  to  bind  the  lessiee,  by  way  of  con- 
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tract ;  for  the  nonperformance  of  which  the  lessor  shall 
have  an  action  of  debt ;  because  if  the  lessee  under- 
take to  pay  an  annual  sum  by  his  deed^  such  undertak- 
ing* gives  the  lessor  a  right  to  it ;  and  the  law  in  all 
cases  gives  remedies  adequate  and  correspondent  to 
every  man's  right. 

23.  A  rent  may  be  reserved  to  the  King  out  of  an  i  inst.  47  a.  m.i. 
incorporeal  hereditament;  because^  by  his  prerogative, 

he  may  distrain  for  such  rent  on  all  the  lands  of  his 

lessee.     And  as  he  has  a  remedy,  there  is  therefore  no  j  p.  wms.sofi. 

reason  that  such  a  reservation  should  be  void. 

24.  With  respect  to  the  conveyances  upon  which  a  Upon  what  con- 

*■  ^  ^  ^  ^  veyaaces. 

rent  can  be  reserved,  it  may  be  laid  down  as  a  general  i  inst.  144. «. 

-       .     ^  ^  u  1  GUb.  Rents,  22. 

rule  that  a  rent  may  be  reserved  upon  every  convey- 
ance which  either  passes  or  enlarges  an  estate;  for 
rent  being  a  return  for  something  given,  it  follows  that 
whenever  an  estate  passes,  there  may  be  a  return. 

25.  Rents  are  most  usually  reserved  on  leases  :  but  a  Tit.  32. c. 9, 10, 
rent  may  also  be  reserved  on  a  release,  a  bargain  and 

sale,  covenant  to  stand  seised,  and  lease  and  release. 

26.  There  may  be  several  reservations  of  several  J^"*r'^*^"f' 

^  ♦^  2  Roll.  Ab.  448. 

rents,  in  the  same  conveyance.  As  where  a  lease  was 
made  of  three  manors,  reserving  for  one  a  rent  of  6Z.,  for 
another  a  rent  of  5/., and  for  the  third  a  rent  of  10/.,  with 
a  condition  of  re-entry  into  the  whole,  for  nonpayment 
of  any  part ;  it  was  held  that  these  several  reservations 
of  rent  created  several  tenures,  demises,  reversions,  and 
rents. 

27.  A  tenant  in  tail  of  C.  leased  the  site  and  de-  Tanfieid  t;.  Ro- 

gers, Cro.  Eliz. 

mesnes  of  the  manor,  together  with  the  manor  itself,  340. 
and  all  lands  to  the  same  belonging,  for  twenty-one  years, 
rendering  for  the  site  therewith  letten  6/.  6s.  8^.,  and 
rendering  for  the  said  manor  and  premises  therewith 
letten  9Z.  10s.  It  was  resolved  that  these  were  several 
reservations. 

28.  A  lease  was  made  of  three  manors,  viz..  D.,  E.,  Leew.  Amoid, 
and  P.,  reserving  forD.  5/.,  for  E.  10/.,  and  for  F.  10/., 

upon  condition  that  if  the  said  rents,  or  any  of  them,  or 


mS  Title  XXVIII.  Rents.  CL  I.  §  29--S2. 

any  part  thereof^  were  "behind,  the  lessor  might  re-enter 
into  all.  The  lessor  sold  the  reversion  of  one  of  the 
manors  to  one  W.,  and  afterwards  sold  him  the  rever- 
sion of  the  other  two  manors.  The  rent  being  in  arrear 
for  one  manor,  the  purchasier  entered  into  all  three. 
Adjudged,  that  his  entry  was  not  lawful;  for  though 
the  words  were  joint,  yet  the  reservation  and  the  rents 
were  several. 

Son. Is;.' ^  29.  A.,  seised  of  Whiteacre,  Blackacre,  and  Green- 
acre,  leased  all  three  to  J.  S.  for  ninety  years,  render- 
ing for  Blackacre  Ss.  4rf.,  for  Whiteacre  10s.,  and  for 
Greenacre  20s.,  quarterly  ;  vv^ith  a  clause  of  re-entry, 
if  any  part  or  parcel  of  the  said  rent  should  be  behind, 
&c.  W.  R.  purchased  the  reversion  of  Blackacre^ 
brought  an  ejectment  for  10s.,  being  a  quarter's  rent, 
and  had  judgment;    these  being  several  reservations 

^"^^§26.  and  conditions.  A  difference  was  taken  between  this 
and  Winter's  case,  the  rent  in  that  being  originally 
entire,  whereas  here  it  was  originally  several;  and  in 
that  case  the  condition  was,  that  if  any  part  of  the  rent 
was  behind,  the  lessor  should  re-enter  into  the  whole. 

30.  But  where  there  is  one  reservation  of  rent  in 
gross  at  first,  though  it  be  afterwards  divided  and  se- 
vered into  different  parts,  yet  it  will  be  one  entire  rent. 

Knight's  case,  31.  The  prior  of  St.  John  made  a  lease  of  divers 
houses  for  years,  yielding  the  yearly  rent  of  bl.  10s.  11^.; 
viz.  for  one  house  SI.  Os.  lid.,  for  another  20s.,  and  for 
the  other  houses  several  rents,  residue  of  the  said  rent; 
with  a  condition,  that  if  the  said  rent  of  bl.  10s.  lid. 
was  behind  in  part,  or  in  all,  then  the  prior  and  his  suc- 
cessors should  re-enter.  Resolved,  that  this  was  one 
reservation  of  the  rent  in  gross,  at  the  first ;  and  the  vh, 
afterwards  did  not  make  a  reservation  of  it,  but  was  ra- 
ther a  several  declaration  of  the  several  values  of  each 
parcel;  by  which  it  appeared  how,  and  at  what  rates, 
the  whole  rent  was  reserved. 

Moo.  202.  32.  In  the  above  case.  Roodes,  Justice,  said.  If  two 

tenants  in  common  make  a  lease  upon  condition,  ren- 
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tiering  rent ;  the  law  will  construe  the  demise^  the  con- 
dition, and  the  rent,  to  be  several ;  because  the  tenants 
in  common  have  several  reversions. 

SS.  With   respect  to  the  persons   to  whom  a  rent  Towhatper- 
may  be  reserved,  Littleton  lays  it  down  as  a  certain  346!' 
rule  that  no  rent-service  can  be  reserved,   upon  any 
feoffment,  gift,  or  lease,  to  any  person  but  the  feoffor, 
donor,  or  lessor,  or  to  their  heirs ;  and  in  no  manner  to 
a  stranger.     The  reason  of  this  rule  is,  because  the 
rent  being  payable  as  a  return  for  the  possession  of  the 
land,  can  only  be  reserved  to  the  person  from  whom  the 
land  passes.     And  as  there  can  be  no  reservation  of  Giib.Rents,6i. 
rent-service  to  a  stranger  during  the  life  of  the  lessor; 
neither  can  a  rent-service  be  reserved,  after  the  death 
of  the  lessor,  to  any  person  but  the  reversioner;    for 
to  him  the  land  would  belong,  if  it  were  not  demised. 

34.  If  a  person  makes  a  lease,  to  commence  after  his  2  Roll.  Ab.447. 
death,  reserving  rent  to  his  heirs :  this  will  be  deemed 

a  good  rent  service,  arising  to  the  heir,  not  by  way  of 
purchase,  but  as  incident  to  the  reversion,  descending 
to  the  heir;  and  therefore  may  be  released  by  the  an- 
cestor, during  his  life  ;  which  it  would  not  be  if  it  was  a 
new  purchase  in  the  heir. 

35.  But  where  a  father  and  his  son  and  heir  appa-  oatest.  Frith 
rent  demised  lands  for  years,  to  begin  after  the  death  ^ob.  i30. 
of  the  father,  rendering  rent  to  the  son :  the  father  died, 

the  lessee  entered,  and  the  rent  being  behind,  the  son 
distrained.  Resolved,  that  this  reservation  of  rent  was 
utterly  void ;  for  although  the  son  did  prove  heir,  it 
bettered  not  the  case  by  the  event :  but  the  reservation 
should  have  been  to  the  heir  or  heirs  of  the  lessor,  by 
that  name  ;  for  that  was  the  only  word  of  privity  in  law 
requisite  in  the  reservation  rents ;  the  heir  being  eadem 
persona  cum  antecessore. 

36.  Where  a  rent  is  reserved  generally,  without  spe-  iiast.47. a. 
cifying  to  whom  it  shall  be  paid,  it  will  go  to  the  lessor; 

and  after  his  death  to  the  person  who  would  have  inhe- 
rited the  land,  if  no  such  lease  had  been  made.     If  the 
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reservation  he  to  the  lessor  and  his  heirs,  the  effect  will 
be  the  same,  provided  the  lessor  was  seised  in  fee. 
Cotherr.  Mer-  3^-  A  tenant  in  special  tail  leased  foryears,  reserving 
rick, Hard. 89.  ^  ^,^^^  ^^  himsclf,  hls  hcirs  and  assigns;— the  question 
was,  to  whom  it  should  go,  after  the  death  of  the  lessor  ; 
the  estate  having  descended  to  a  person  who  was  not 
heir  at  law  to  the  lessor.  Lord  C.  B.  Widdrington 
laid  down  the  following  points  :  1.  Where  no  person  in 
particular  is  named  to  receive  the  rent,  it .  shall  go  to 
the  heir,  together  with  the  reversion  :  but  where  the 
lessor  particularizes  the  persons,  there  the  law  will  carry 
it  further,  for  the  agreement  of  the  parties  prevents  the 
construction  of  law.  .2,  Where  the  reservation  is  spe- 
cial, and  to  improper  persons,^^  there  the  law  fpllows  the 
words.  3.  Where  the  words  are  general,  they  will  be 
expounded  according  to  law.  ^  Resolved,  that, the  rent 
should  go  with  the  reversion  to  the  special  heir  in  tail, 
though  it  was  reserved  to  the  heirs  generally  ;  for  the 
word  heir  should  be  taken  in  that  sense  which  would 
best  answer  the  nature  of  the  contract;  which  was, 
that  those  who  would  have  succeeded  to  the  estate,  if  the 
lease  had  not  been  made,  should  enjoy  the  rent. 
1  Inst.  47  a.  38.  If  a  rent  be  reserved  to  the  lessor  and  his  assigns, 

mwln^i2Re^,  it  wiU  determine  at  his  death;  for  the  reservation  is 
36.  good  only  during  his  life.     So  if  a  rent  is  reserved  to 

him  and  his  executors,  he  having  the  freehold,  it  will 
determine  at  his  death ;  because  the  reversion,  to  which 
1  Vent.  161.      the  rent  is  incident,   descends  to  the  heir.     But  if  a 
lease  be  made  of  a  term  of  jears,  reserying  r^ntto  the 
lessor  and  his  heirs,  it  will  determine  by  the  death  of 
the  lessor ;  for  the  heir  cannot  haye  it,  as  he  cannot 
succeed  to  the  estate,  being  only  a  chattel ;  and  the  ex- 
ecutor cannot  have  it,  there  being  no  words  to  carry  it 
to  him. 
Saciicvereii  v.        39.  Whcrc  a  rent  was  reserved  to  the  lessor,  his 
Saund?367.       cxccutors,  administrators,  and  assigns,  yearly,  during 
the  term,  it  was  resolved,  that  it  should  go  to  the  heir 
of  the  lessor ;  for  although  there  was  no   mention  of 
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the  heirs  in  the  reservation,  yet  there  were  words 
which  evidently  declared  the  intention  of  the  lessor, 
that  the  payment  of  the  rent  should  be  of  equal  dura- 
tion with  the  lease  ;  the  lessor  having  expressly  provided 
that  it  should  be  paid  during  the  term  ;  consequently, 
the  rent  must  be  carried  over  to  the  heir,  who  came  into 
the  inheritance  after  the  death  of  the  lessor,  and  would 
have  succeeded  in  the  possession  of  the  estate,  if  no 
lease  had  been  made.  And  if  the  lessor  had  assigned 
over  his  reversion,  the  assignee  would  have  the  rent  as 
incident  to  it ;  because  the  rent  was  to  continue  during* 
the  term,  and  must  therefore  follow  the  reversion,  since 
the  lessor  made  no  particular  disposition  of  it,  separate 
from  the  reversion. 

40.  Where  no  reversion  is  left  in  the  lessor,  and  the 
rent  is  reserved  to  his  executors,  administrators,  and 
assigns,  it  will  go  to  them,  and  not  to  the  heir. 

41.  A  tenant  for  three  lives,  to  him  and  his  heirs,  Jcnison w.  Lex- 
assigned  over  his  whole  estate,  reserving  to  himself,  vw'555!** 
his  executors,  administrators,  and  assigns,  a  rent  of  10/., 

with  a  proviso,  that  upon  nonpayment  the  assignor  and 
his  heirs  mig^.it  le-enter;  and  the  assignee  covenanted 
to  pay  the  rent  to  the  assignor,  his  executors  and  ad- 
ministrators. The  question  was,  whether  this  rent 
should  go  to  the  heir  or  executor  of  the  assignor.  It 
was  decreed  by  Sir  J.  Jekyll,  that  the  rent  should  go  to 
the  executor,  as  it  was  reserved  to  him;  and  there  was 
no  reversion  left  in  the  assignor,  to  which  the  rent  was 
incident,  so  as  to  carry  it  to  the  heir.  It  was  also  held, 
that  the  covenant  to  pay  the  rent  to  the  executors  and 
administrators  of  the  assignor  was  good  and  binding, 
both  in  law  and  equity.  And  though  the  proviso  was, 
that  in  case  of  nonpayment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  Court  thought  this 
immaterial ;  as  in  equity  the  heir  must,  in  this  case,  be 
looked  upon  as  a  trustee  for  the  executor. 

This  case  came  on  again  before  Lord  King,  who  was 
of  opinion,  that  there  bdng  no  reversion,  the  rent  might 

VOL.  III.  Y 
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be  well  reserved  to  the  executors,  during  three  lives  j 
and  decreed  accordingly. 

1  Inst.  214  a.  42.  Lord  Coke  says,  if  tenant  for  life  and  the  person 
in  reversion  join  in  a  lease  for  life,  or  gift  in  tail,  by 
deed,  reserving  a  rent,  this  shall  enure  to  the  tenant  for 
life  only  during  his  life,  and  after  his  death  to  the  per- 
son in  reversion. 

iRep.  i39fl.  43  It  is  said,  in  Chudleigh's  case,  that  if  a  feoffinent 
in  fee  be  made  to  the  use  of  one  for  life,  and  after  to 
the  use  of  another  in  tail,  with  remainder  over,  with 
power  to  the  tenant  for  life  to  make  leases,  so  that  he 
reserve  the  best  accustomed  rent,  payable  to  all  those 
who  would  have  the  reversion  ;  if  tenant  for  life  makes 
leases  pursuant  to  his  power,  the  lessees  derive  their 
interest  out  of  the  first  feoffment.  How  then  can  the 
reservation  of  the  rent  be  good  ;  and  how  could  his 
heir,  or  he  in  remainder,  come  at  it  ? 

This  doubt  appears  to  be  removed  by  the  following 
determination : — 

Harcourtw.  44    ThoHias  Lovct  Icvicd  a  fine,  to  the  use  of  himself 

"ole,  1  And. 

173.  for  fife,  after  his  decease  to  his  executors  for  twelve 

years,  remainder  to  his  first  and  other  sons  in  tail,  re- 
mainder over,  with  a  power  to  T.  Lovet  to  make  leases, 
not  exceeding  ninety-nine  years.  T.  Lovet  made  a 
lease  for  sixty  years,  rendering  annually  to  himself,  dur- 
ing the  term,  and  after  his  decease,  to  such  person  and 
persons  to  whom  the  reversion  or  remainder  of  the 
premises  should,  from  time  to  time,  belong,  by  the  said 
limitation  of  uses,  the  sum  of  3/.  It  was  agreed  by  the 
Court,  that  the  lease  was  good  enough,  and  that  the 
rent  was  distrainable  by  those  in  remainder,  as  they 
happened  to  be  immediate  to  the  lease. 

Whitiock's  45.  \y.  Whitlock,  being:  tenant  for  life,  under  a  de- 

case,  8  Rep.  69.  ,  ^  o 

claration  of  uses  of  a  fine,  remainder  to  his  son  in  tail, 

remainder  over,  with  a  power  of  leasing,  demised  the 
premises,  reserving  rent  to  himself  his  heirs  and  assigns, 
and  to  such  other  person  or  persons  as  should  be  en- 
titled to  the  inheritance  of  the  said  premises  after  his 


Title  XXVIII.  RenU.  Ch.  1.  §  46—50.  df^ 

decease.  It  was  objected^  that  this  reservation  was 
void  ;  as  rent  could  only  be  reserved  to  the  lessor, 
donor,  or  feoffor,  and  their  heirs,  and  not  to  persons 
only  privies  in  estate,  as  remaindermen  and  rever- 
sioners. But  it  was  resolved  that  the  reservation  was 
good  :  that  if  a  reservation  had  been  to  the  lessor,  and 
to  every  person  to  whom  the  inheritance  or  reversion 
of  the  premises  should  appertain  during  the  term,  it 
would  have  been  good  ;  for  the  law  would  distribute 
it  to  every  one  to  whom  any  limitation  of  the  use 
should  be  made.  And  it  was  agreed,  that  the  most 
clear  and  sure  way  was  to  reserve  the  rent  yearly 
during  the  term,  and  leave  the  law  to  make  the  dis- 
tribution, without  an  express  reservation  to  any  person. 

46.  With  respect  to  the  time  when  rents  are  payable.  At  what  time 
it  is  either  by  the  particular  appointment  of  the  parties    ^^^ 

in  the  deed,  or  else  by  appointment  of  law.  But  the 
law  never  controls  the  express  appointment  of  the 
parties,  where  such  appointment  will  answer  their  in- 
tention. 

47.  Where  rent  is  reserved  generally,  it  is  payable  ^  ^"^s*  329. 
at  the  end  of  the  year :  but  if  it  be  reserved  annuatim 
durante  termino,  the  first  payment  to  begin  two  years 

after,  this  will  control  the  words  of  reservation. 

48.  If  a  rent  be  made  payable  at  the  two  most  usual  Harrington  r. 

-  .  .  ./>   •  1  1        ,  .„  ^Vise,  2Roll. 

feasts,  without  specitying  them,  the  law  will  construe  Ab.450. 
this  to  m^ean  Michaelmas  and  Lady-day ;  because  those 
are  the  days  usually  appointed  for  such  payments.  And 
if  a  lease  be  made  reserving  rent  at  the  two  usual  feasts, 
without  saying  by  equal  portions,  the  rent  shall  not- 
withstanding be  paid  by  equal  portions. 

49.  If  a  lease  be  made  for  years,  provided  the  lessee  ^''-  '*^^- 
shall  pay  10/.  at  Michaelmas  and  Lady-day,  by  even 
portions,   during  the  term,  though  the  word  annualh/ 

be  omitted,  yet  the  law  will  construe  it  to  be  so  ;  be- 
cause it  is  made  payable  during  the  term. 

50.  If  a  lease  be  made  on  the  first  of  May,  or  at  any  /j.450. 
other  time,  reserving  rent,  payable  quarterly ;  this  shall 
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be  intended  quarterly  from  the  date  of  the  lease^  and 
not  at  the  usual  feasts. 

51.  A  lease  was  made  for  twenty  years^  reserving 
rent  during*  the  term^  payable  at  Michaelmas  and  Lady- 
day^  or  within  thirteen  weeks  after  every  of  the  said 
feasts.  Resolved^  that  the  rent  was  not  payable  till  the 
end  of  the  thirteen  weeks ;  the  disjunctive  being  evi- 
dently added  for  the  benefit  of  the  lessee. 

52.  In  a  subsequent  case^  a  tenant  for  life  made  a 
lease  for  twenty-one  years^  rendering  rent  at  Michael- 
mas and  Lady-day,  or  within  thirteen  weeks  of  any  of 
the  said  feasts.     After  Michaelmas,  before  the  thirteen 
weeks  past,  the  tenant  for  life  died,  and   his  executors 
brought  an  action  of  debt  for  the  rent.     It  was  ad- 
judged that  the  action  did  not  lie ;  for  the  rent  being 
to  be  paid  at  Michaelmas  or  thirteen  weeks  after,  the 
lessee  had  his  election  to  pay  it  at  any  of  the  days ;  and 
before  the  last  day  it  was  not  due.     If  the  rent  had 
been  reserved  at  Michaelmas,  and  if  it  was  behind  for 
thirteen  weeks,  then  that  it  should  be  lawful  for  the 
lessor  to  re-enter;  the  rent  would  have  been  due  at 
Michaelmas,  the  thirteen  weeks   being  but  a  dispens- 
ation of  the  entry. 

53.  Where  a  lease  ends  at  Michaelmas,  and  the  rent 
is  payable  on  that  day,  or  within  ten   days  after,  the 
last  payment  is  due  at  Michaelmas,  without  any  regard 
to  the  ten  days ;  the  rent  being  due  for  the  last  year, 
though  the  year  expired  before  the  ten  days.     For  the 
reservation  being  annually  during  the  term,  at  the  said 
feasts,  or  within  ten  days,  it  should  be  expounded,  ac- 
cording to  the  contract,  at  the  end  of  every  ten  days 
during  the  contract :  but  the  term  ending  at  Michael- 
mas, so  as  there  could  not  be  ten  days  after,  the  law 
will  reject  the  ten  days  after  the  last  feast,  for  that  can- 
not be  ;  and  then  it  was  due  at  the  feast,  according  to 
the  contract  of  the  parties. 

54.  A  lease  was  made  of  tithes,  from  February  1661 
to  Michaelmas  1668,  reserving, rent  at  Lady-day  and 
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Michaelmas^  or  within  twenty  days  after  each  feast;: 
during  the  term.  An  action  was  brought  for  the 
rent  which  became  due  at  Michaelmas  1668  ;  to  which 
the  defendant  demurred^  because  the  last  Michaelmas 
day  was  not  within  the  term.  Held  by  Twisden^  that 
in  contracts  the  intent  is  sufficient^  and  that  Michaelmas- 
day  must  here  be  taken  to  be  inclusive. 

55.  The  riffht  to  a  rent  service  is  real  property,  and  ^^\c^  ^^  goes 

o  ^  i.       L         j^^  to  the  executor, 

descendible  to  the  person  entitled  to  the  reversion  of  and  when  to 
the  lands  out  of  which  it  issues.  But  from  the  moment 
that  a  payment  of  rent  becomes  due,  it  is  then  per- 
sonal property  :  therefore  where  the  person  entitled  to 
&  rent  service  outlives  the  day  on  which  it  becomes  due, 
it  will  go  to  his  executor  or  administrator ;  but  if  the 
lessor  dies  'on  the  day  preceding  the  day  of  pa3^ment, 
the  rent  will  go  to  the  heir,  as  incident  to  the  reversion. 

56.  Althouo'h   rent   must   be   demanded   at   sunset  isaund.  287. 

...  .  .  «.  11. 

of  the  day  on  which  it  is  payable,  if  the  lessor  intends 

to  take  advantage  of  a  condition  ;  yet  rent  is  not  due 
till  the  last  minute  of  the  natural  day.  In  the  case  of 
leases  made  by  tenants  in  fee,  or  under  a  power,  if  the 
lessor  dies  on  the  day  of  payment,  but  before  midnight, 
the  rent  will  go  along  with  the  land  to  the  heir,  or  the 
person  in  remainder  or  reversion  ;  because  the  lessee 
has  till  the  last  instant  to  pay  his  rent :  consequently, 
the  lessor  dying  before  it  was  completely  due,  his  per- 
sonal representatives  can  make  no  title  to  it. 

57.  But  where  a  lease  is  made  by  a  bare  tenant  for 
life,  which  determines  at  his  death,  there,  if  the  person 
entitled  to  the  rent  lives  to  the  beginning  of  the  day  on 
which  it  is  payable,  it  will  vest  in  his  personal  repre- 
sentative. 

58.  A  term  of  five  hundred  years  was  created  for  Southern  ». 

n^r^r^  Bellasis,  1  P. 

securing  a  rent-charge  of  200/.  a  year  to  Lady  Cole  for  Wms.  ijy, 
her  life.    Lady  Cole  died  on  Michaelmas-day,  on  which 
day  the  rent  was  payable,  at  nine  o'clock  at  night.  The 
question  was,  whether  the  term  was  void  without  pay- 
ment of  this  quarter's  rent ;  or  whether  this  quarter's 
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rent  remained  due  to  Lady  Cole;,  so  as  to  entitle  her 
administrator  thereto. 

Mr.  Justice  Tracy  was  of  opinion  that  the  rent  was 

due;,  when  by  law  it  ought  to  be  paid  ;  therefore  since 

Lady  Cole  lived  beyond  sunset^,  which  was   the  time 

when  the  money  was  demandable,  and  to  be  paid  by 

the  tenant  upon  pain  of  forfeiting*  his  lease^,  he  thought 

the  money  was  due  to  her^  and  ought  to  be  paid  to  her 

administrator. 

Strafford  v.  59.  Sir  Henry  Johnson  was  tenant  for  life^,  with  re- 

rp."wms!^'80.   mainder  to  Lady  Wentworth.     Sir  H.  Johnson  made 

Prec.inCha.      leases  for  yearS;,  reserving  the  rent  at  Lady-day  and 

MichaelmaS;,  and  died  on  Michaelmas-day  about  twelve 

o'clock  at  noon.     The   question  was,  whether  these 

rents  belonged  to  the  executor  of  Sir  Henry  Johnson 

or  to  Lady  Wentworth ;  or  whether  the  tenants  should 

retain  them. 

Lord  Macclesfield  decreed,  that  as  to  those  leases 
which  determined  on  the  death  of  Sir  H.  Johnson,  the 
rents  belonged  to  his  executors  ;  because,  though  for 
the  benefit  of  the  tenants,  they  had  till  the  last  instant 
of  Michaelmas-day  to  pay  the  rents,  yet  the  reservation 
being  on  Michaelmas-day,  as  soon  as  that  day  began 
they  were  at  their  peril  to  take  care  that  they  were 
paid  accordingly.     But  as  to  the  leases  made  by  virtue 
of  a  power,  they  still  had  existence  ;  therefore  th.e  te- 
nants had  till  the  last  instant  of  the  day  to  pay  the 
rent :  then,  when  the  lessor  died  before,  the  rent  went 
along  with  the  reversion,  to  the  person  who  was  en* 
titled  to  it. 
^'peS^"'         60.  Sir  James  Oxenden,  before  marriage,  settled  an 
i'p.Wms.'i78.   estate  on  his  lady,  the  plaintiff,  for  her  life,  with  a 
power  to  himself  to  make  leases.   Sir  J.  O.  made  leases 
pursuant  to  his  power,  reserving  the  rent  at  Lady-day 
and  Michaelmas  ;  and  died  upon  Michaelmas-day,  be* 
tween  three  and  four  o'clock  in  the  afternoon,  before 
sunset.     One  of  the  lessees  paid  his  rent  to  Sir  James 
Oxenden  in  the  morning  of  the  said  Michaelmas-day  : 
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but  the  other  tenants  had  not  paid  their  rents.  The 
question  was,  whether  the  rents  which  were  not  paid 
belonged  to  the  executors  of  Sir  J.  Oxenden,  or  to  the 
jointress. 

It  was  decreed  by  Sir  John  Trevor,  M.  R.,  that  the 
lessor  dyin^  before  sunset,  and  there  being  no  remedy 
for  the  lessor  to  recover  these  rents  during  his  life, 
they  should  go  to  the  jointress ;  and  that  the  executors 
of  Sir  J.  O.  should  also  pay  the  rent  which  he  received 
on  the  day  of  his  death,  to  the  jointress.  But  as  to  this 
last  point  there  is  a  query  by  the  reporter. 

61.  Rent  service  is  now  sometimes  apportioned  be- 
tween the  executor  of  a  tenant  for  life,  and  the  remain- 
derman; of  which  an  account  will  be  given  in  the 
third  Chapter  of  this  Title. 

62.  A  rent-charge  of  inheritance  is  also  a  real  pro- 
perty, descendible  to  the  heir.  But  from  the  moment 
that  a  payment  of  it  becomes  due,  that  payment  is  per- 
sonal property,  and  will  go  to  the  executor  or  adminis- 
trator. 

63.  With  respect  to  the  remedies  for  the  recovery  of  Remedies  for 
rents,  there  are  several  sorts,  of  which  some  are  pro-  rents?^^^ 
vided  by  the  common  law,  some  by  particular  statutes, 

and  some  by  the  express  agreement  of  the  parties. 

64.  Where  a  rent-service  is  in  arrear,  the  common  Distress. 
law  gives  to  the  person  in  reversion  a  right  to  enter  on 

the  lands,  to  seize  the  cattle,  and  other  personal  chattels 
fpund  there,  and  to  sell  them  for  payment  of  the  rent ; 
which  is  called  a  distress. 

65.  If  a  person  holds  lands  of  the  Kino^,  bv  the  pav-  2inst.  122. 

X      i?  X  1  xu  A   •      •  xu        TZ-  Att.-General 

roent  of  rent,  and  the  rent  is  in  arrear,  the  King  may  v.  Coventry, 
distrain  in  any  other  lands  or  tenements  of  the  tenant.  ^^•^^"^^'  ^^^' 
This  must,  however,  be  understood  of  such  other  lands 
as  his  tenant  has  in  his  own  actual  possession,  and  are 
manured  with  his  own  beasts  ;  but  not  in  the  posses- 
sion of  his  lessee  for  life,  years,  or  at  will ;  for  tlieir 
beasts  are  not  subject  to  such  distresses.  The  grantee  of 
a  fee  farm  vent  from  the  Crown  has  the  same  privilege. 


Clause  of 
re-en try. 
Lit.  5.  327 
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66.  The  remedy  by  distress  is  extended^  by  several 
statutes,  to  the  proprietors  of  what  were  formerly  called 
rents  seek,  and  also  to  rent- charges ;  and  is  given  to 
the  executors  and  administrators  of  the  proprietors  of 
such  rents^  even  after  the  determination  of  the  leases 
upon  which  such  rents  are  reserved. 

67.  It  was  formerly  usual^  where  a  feoffment  was 
raade^  reserving-  rent,  to  insert  a  condition  in  the  deed 
that  if  the  rent  w  as  behind^  it  should  be  lawful  for  the 

'  feoffor  and  his  heirs  to  re-enter  and  hold  the  lands  till 
he  was  satisfied  for  what  was  in  arrear.  This  was 
held  not  to  be  a  condition  absolutely  to  defeat  the  es- 
tate ;  but  that  the  feoffor  on  his  entry  should  hold  the 
land  as  a  pledge,  till  he  was  paid  his  rent.  And  that 
the  profits  should  not  go  in  discharge  of  the  rent,  but 
1  Inst.  203. «.  should  be  apphed  to  his  own  use.  Lord  Coke,  how- 
ever, observes  that  if  the  words  of  the  condition  were^ 
that  the  feoffor  should  re-enter  and  take  the  profits, 
till  thereof  he  was  satisfied  ;  there  the  profits  should 
be  accounted  as  part  of  the  satisfaction. 

68.  The  distinction  when  the  profits  taken  by  the- 
lessor  after  entry  are,  and  when  they  are  not  to  be,  in 
satisfaction  of  the  rent,  is  not  admitted  in  equity.  For 
the  Court  of  Chancery  will  always  make  the  lessor 
account  to  the  lessee  for  the  profits  of  the  estate,  during 
the  time  of  his  being  in  possession ;  and  will  compel 
him,  after  he  has  satisfied  the  rent  in  arrear,  and  the 
costs  attending  his  entry,  and  detention  of  the  lands, 
to  give  up  the  possession  to  the  lessee,  and  to  pay  him 
the  surplus  profits  of  the  estate. 

69.  In  grants  of  rent  charges,  a  clause  of  entry  on 
the  lands  out  of  which  the  rent  charge  is  granted  is 
usually  inserted  ;  in  consequence  of  which  an  interest 
vests  in  the  grantee,  whenever  the  rent-charge  is  in 
arrear  ;  which  he  may  reduce  into  possession  by  an 
ejectment.  But  the  possession  thus  acquired  is  only 
till  the  grantee  of  the  rent-charge  is  satisfied  his  ar- 
rears out  of  the  rents  and  profits  of  the  land. 


Idem,  n.  3. 
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70.  In  case  of  a  distress,  no  demand  of  the   rent  ^j^^  73, 
is  necessary :  but  where  the  remedy  for  the  recovery 

of  rent  is  by  way  of  entry,  there  must  be  an  actual 
demand  made,  previous  to  the  entry,  otherwise  it  is 
tortious ;  because  a  condition  or  power  of  entry  is  in 
derogation  of  the  g-rant ;  and  the  estate  at  law  being 
once  defeated,  it  is  not  to  be  restored  by  any  sub- 
sequent payment.  It  is  therefore  presumed  that  the 
tenant  is  residing  on  the  premises,  in  order  to  pay 
the  rent,  for  the  preservation  of  the  estate,  unless  the 
contrary  appears,  by  the  feoffor's  being  there  to  de- 
mand it.  So  that  unless  there  be  a  demand  made,  and 
the  tenant  thereby,  contrary  to  the  presumption,  ap- 
pears not  to  be  on  the  land,  ready  to  pay  the  rent ; 
the  law  will  not  give  the  lessor  the  benefit  of  re-entry, 
to  defeat  the  tenant's  estate,  without  a  wilful  default 
in  him ;  which  cannot  appear,  unless  a  demand  is 
actually  made  on  the  land. 

71.  In  the  creation  of  rent-charges,  a  right  of  entry  Right  of 

is  now  usually  given  by  the   operation  of  the  statute  *f*^e^^  ^^^ 
of  Uses.     As  if  lands  are  conveyed  to  A.,  to  the  use,  p,^^- ^^f; 

"^  .  «  Havergill 

intent,  and  purpose  that  B.    may  receive  out  of  the  r.  Hare, 

1       ^  1  .    •  1  1  *     Cro.Ja.510. 

lands  so  conveyed  a  certain  annual  sum  or  yearly  rent- 
charge  ;  and  to  this  further  use,  intent,  and  purpose, 
that  if  such  rent-charge  be  in  arrear  for  a  certain  time, 
it  shall  be  lawful  for  B.  and  his  assigns  to  enter  upon 
and  hold  the  land,  and  receive  the  profits  thereof,  till 
the  arrears  of  the  rent-charge  are  satisfied.  Here, 
as  soon  as  the  rent  is  in  arrear,  a  use,  derived  out  of 
the  seisin  of  the  trustee  or  releasee  to  uses  springs  up, 
and  vests  in  the  person  to  whom  the  power  of  entry  is 
given,  which  is  immediately  transferred  into  possession, 
by  the  operation  of  the  statute  27Hen.  VIII.  :  he  has 
consequently  a  right  to  take  and  keep  that  possession, 
till  the  purpose  for  which  it  is  executed  is  satisfied  ; 
when  the  use  determines.  By  virtue  of  this  estate 
he  may  make  a  lease  for  years  to  try  his  title  in  eject- 
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merit,  either  to  obtain  possession  of  the  land^  if  it  be 
with -held  from  him,  or  to  restore  it,  if  it  be  disturbed 
or  devested  ;  and  if  he  assigns  over  the  rent-charge, 
this  right  of  entry  and  perception  of  the  rents  and 
profits  of  the  lands,  charged  with  the  payment  of  it, 
will  pass  to  the  assignee. 

72.  By  the  statute  4  Geo.  2.  c.  28.  s.  2.  it  is  en- 
acted, that  every  landlord,  who  by  his  lease  has  a  right 
of  re-entry  in  case  of  non-payment,  when  half  a  year's 
rent  is  due,  and  no  sufficient  distress  is  to  be  found, 
may  serve  a  declaration  in  ejectment  on  his  tenant, 
and  affix  the  same  on  some  notorious  part  of  the  pre- 
mises ;  which  shall  be  valid  without  any  formal  re- 
entry, or  previous  demand  of  rent  :  and  that  a  re- 
covery in  such  ejectment  shall  be  final  and  conclu- 
sive, both  in  law  and  equity  ;  unless  the  rent  and 
all  costs  be  paid  within  six  calendar  months  after. 

73.  By  the  fourth  section  of  this  statute  it  is  pro- 
vided, that  if  the  tenant,  at  any  time  before  the  trial 
in  ejectment,  pays  or  tenders  to  the  lessor  or  land- 
lord the  whole  rent  in  arrear,  with  the  costs  ;  or  pays 
such  arrears  and  costs  into  Court ;  the  proceedings  in 
ejectment  shall  cease  and  be  discontinued. 

74.  In  most  cases  an  action  of  debt  may  now  be 
brought  for  rent.  And  in  all  modern  leases  wherein 
rent  is  reserved,  a  covenant  is  inserted,  on  the  part 
of  the  lessee,  to  pay  the  rent ;  on  which  an  action 
of  covenant  may  be  brought. 

lb.  As  it  is  a  maxim  of  equity  that  a  right  shall 
not  be  without  a  remedy,  the  Court  of  Chancery  will, 
in  some  cases,  give  its  assistance  to  persons  entitled 
to  rent :  but  equity  will  not  afford  a  remedy  for  rent, 
when  there  is  one  at  law ;  nor  change  the  nature  of 
the  rent,  so  as  to  make  the  person  liable,  unless  there 
is  fraud  in  preventing  a  distress. 

76.  Where  by  great  length  of  time  it  is  become 
impossible  to  know  out  of  what  particular  lands  an- 
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cient  quit  rents  are  issuable^  the  Court  of  Chancery 
has  exercised  a  jurisdiction  ;  and  has  constantly^  on 
proof  of  payment  within  a  reasonable  time^  decreed  a 
satisfaction  for  all  arrears  of  such  rents  ;  and  payment 
thereof  for  the  future. 


fegg 
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CHAP.  II. 


->~h 


Of  the  Estate  which  may  be  had  in  a  Rent,  and  Us 

Incidents.  .  ftAi 


Sect. 


1.  An  Estate  in  Fee. 

Sect. 

21. 

And    to    commence  ivk- 

2.  An  Estate  Tail. 

future. 

3.  An  Estate  for  Life  or 

23. 

And  to    Cease  for    a 

Years. 

Time. 

4.  Occupancy  of  a  Rent. 

24. 

Are  within  the  Statute 

10.  Subject  to  Curtesy. 

of  Uses. 

13.  And  to  Dower. 

28. 

Cannot  be  Devested. 

18.  Rents  may  be  granted 

31. 

How  Forfeited  or  Lost. 

in  Remainder. 

Secti 

ON    I 

An  estate  in 
fee. 


An  estate  tail. 


Tit.  2.  c.  1. 


Tit.  36.  c.  7. 

An  estate  for 
life  or  years. 


With  respect  to  the  estate  which  may  be  had  in  a  rent^ 
a  person  may  be  tenant  in  fee  simple  of  a  rent-service 
created  prior  to  the  statute  Quia  Emptores.  And  a 
rent-charge  may  be  limited  to  a  person  and  his  heirs, 
which  will  give  him  an  estate  in  fee  simple  in  it. 

2.  A  rent-charge  being  an  incorporeal  hereditament, 
issuing  out  of  lands,  is  comprehended  within  the  statute 
De  Donis  Conditionalihus,  and  may  therefore  be  entail- 
ed. There  is,  however,  a  very  material  distinction  be- 
tween a  rent  limited  to  a  person  and  the  heirs  of  his 
body,  and  an  estate  in  land  limited  in  the  same  man- 
ner ;  of  which  an  account  will  be  given  hereafter. 

3.  A  rent-charge  may  be  limited  to  a  person  for  his 
own  life,  or  for  that  of  any  other,  or  for  any  number  of 
lives  :  in  which  case  the  grantee  will  be  tenant  for  life. 
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or  pour  auter  vie,  of  such  rent.     A  rent-charge  may 
also  be  Hmited  to  a  person  for  any  number  of  years. 

4.  By  the  common  law  there  could  be  no  general  occupancy  of  a 
occupant  of  a  rent :  thus  where  a  rent  was  granted  to  sliter  v.  Bote- 
A.  during  the  life  of  B.,  and  A.  died^  living  B.,  it  was  1^99.^^"^^* 
resolved,  that  the  rent  was  determined.     For  the  grant  ^^aik.  189. 
being   originally  made   to  A.  only;  when  he  died,  no 

one  could  claim  it  as  occupant,  because  there  could  be 
no  entry  upon  it ;  nor  could  any  one  claim  it  under  the 
deed,  because  no  one  was  party  to  it,  but  the  grantee. 
It  followed,  therefore,  that  as  no  one  could  take  it  under 
the  grant,  it  ceased. 

5.  There  might,  however,  be  a  special  occupant  of  1  inst.  388 «. 
a  rent ;  as  if  a  rent  was  granted  to  A.  and  his  heirs,     *"^  ' 
during  the  life  of  B.,  and  A.  died,  living  B.,  the  heir  of 

A.  would  take  the  rent  as  special  occupant. 

6.  A  person  granted  a  rent-charge  to  W.  R.  to  him  Bowies  r. 
and  his  heirs,  during  his  life,  and  the  lives  of  M.  his  jac.  282. 
wife,  and  D.  and  M.  his  daughters.     It  was  contended 

that  this  rent,  being  granted  to  one  and  his  heirs,  dur- 
ing his  life  and  that  of  three  other  persons,  was  not  de- 
scendible to  the  heir,  nor  should  the  heir  be  occupant 
thereof.     But  all  the  Court  held  these  limitations  to  be 
good  enough  ;  and  that  the  heir  should  have  this  rent, 
as  a  party  specially  nominated,  and  as  heir  by  descent  ; 
though  it  was  not  properly  an  estate  descendible. 
>n?iif^t  *8  said  to  have  been  formerly  held,  that  if  a  Buiierr. 
man  granted  a  rent  to  A.,  his  executors,  administrators,  2RdrAb'i52. 
and  assigns,  during  the  life  of  B.,  the  executor  of  the 
grantee  should  not  be  a  special  occupant,  because  it 
was  a  freehold,  which  could  not  descend  to  an  executor. 

Mr.  Cox,  in  his  valuable  notes  on  Peere  Williams,  sp.Wms.  264. 
has  observed,  that  there  seems  to  have  been  no  sound  Tit.  3.  c.  1. 
reason   for  this  distinction  ;  and  it  appears  to  be  now 
settled,  that  a  freehold  estate  may  become  vested  in 
executors,  as  special  occupants. 

8.  In  consequence  of  the  statute  of  Frauds,  29  Cha.  2.  ^^^«»- 
c.  3.  s.  12.  an  estate  pour  autcr  vie  in  a  rent  is  now 


SP.Wms.  264. 
n.D. 
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devisable  :  if  not  devised^  it  is  assets  by  the  statute 
14  Geo.  2.  c.  20.  in  the  hands  of  the  heir,  if  he  takes 
it  as  special  occupant.  Where  there  is  no  special  oc- 
cupant^ it  will  vest  in  the  executors  or  administrators  of 
those  who  died  possessed  of  it,  and  shall  be  assets  in 
their  hands. 

9.  It  is  also  said  by  Mr.  Cox  to  have  been  laid  down 
by  Lord  Harcourt,  that  if,  since  the  statute  of  Frauds, 
a  rent  be  granted  to  A.  for  the  Hfe  of  B.,  and  A.  die, 
living  B.^  A.'s  executors  or  administrators  shall  have  it 
during  the  life  of  B.     For  the  statute  was  not  only 
made  to  prevent  the  inconvenience  of  scrambling  for 
estates,  and  getting  the  first  possession^  after  the  death 
of  the  grantee  ;  but  likewise  for  preserving  and  con- 
tinuing the  estate  during  the  life  of  the  cestui  que  vie. 
That  though  by  his  dying  without  having  made  any 
such  disposition^  in   nicety  of  law,  the    estate  would 
have   determined ;    yet  by   the   statute,    that  interest 
which  passed  from  the  grantor  ought  to  be  preserved, 
and  should  go  to  the  executors  or  administrators  of  the 
grantee,  during  the  life  of  the  cestui  que  vie ;  and  the 
statute  in  this  case  did  not  enlarge,  but  only  preserve, 
the  estate  of  the  grantee. 

10.  A  person  may  be  tenant  by  the  curtesy  of  a  rent- 
service,  where  he  is  entitled  to  the  reversion  ;  as  also 
of  a  rent-charge  :  and  a  seisin  in  law  will  be  sufficient 
for  that  purpose,  because  in  many  cases  it  may  be  im- 
possible to  acquire  any  other  seisin. 

11.  A  rent-charge  was  granted  to  a  woman  and  her 
1  Sid.  110,117.  heirs,  payable  at  two  feasts  in  the  year,  the  first  pay- 
ment to  be  made  at  such  of  the  said  feasts  as  should 
happen  after  the  death  of  J.  S.  The  woman  married, 
had  issue,  and  died.  The  question  was,  whether  the 
husband  should  be  tenant  by  the  curtesy  of  this  rent. 
No  judgment  appears  to  have  been  given  :  but  Glynn, 
Chief  Justice,  thought  the  husband  was  entitled  to  cur- 
tesy ;  for  though  the  rent  was  to  commence  in  futuro, 
yet  it  was  granted  over  presently,  which  proved  it  to 


7  Ves.  448. 


Subject  to  cur 

tesy. 

Tit.  5.  c.  1. 


1  Inst.  29  «. 


Dethick  V, 
Bradburn, 
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be  in  esse  ;  so  that  the  wife  might  be  said  habere  h^re- 
ditatem ;  and  the  seisin  was  not  material^  it  being  the 
case  of  a  rent. 

12.  It  is  said  by  Lord  Coke,  that  if  a  woman  make  U"^^,*!^-  « 

•^     ,  ^  ^  Vide  Tit.  5.  c,  2. 

a  gift  in  tail,  reserving  a  rent  to  her  and  her  heirs^  and 
the  donor  taketh  husband,  and  hath  issue,  and  the 
donee  dieth  without  issue  ;  the  wife  dieth  ;  the  husband 
shall  not  be  tenant  by  the  curtesy  of  the  rent ;  for  that 
the  rent  newly  reserved  was  determined  by  the  act  of 
Ood,  and  no  estate  thereof  remained.  But  if  a  man  be 
seised  in  fee  of  a  rent,  and  maketh  a  gift  in  tail  gene- 
1^1  to  a  woman  ;  she  taketh  husband,  and  hath  issue  ; 
the  issue  dieth  ;  the  wife  dieth  without  issue ;  he  shall 
be  tenant  by  the  curtesy  of  the  rent,  because  it  re- 
maineth. 

13.  A  rent-service  is  subject  to  dower;  so  that  if  a  And  to  dower. 
man  makes  a  lease  for  years,  reserving  rent,  and  after-  ^  "^t.  32«. 
wards  marries,  and  dies,  his  wife  will  be  dowable  of  a 

third  part  of  the  reversion,  together  with  a  third  part  of 
the  rent.  So  if  a  man  makes  a  gift  in  tail,  reserving 
rent  to  him  and  his  heirs,  and  after  marries  and  dies, 
his  wife  will  be  dowable  of  this  rent,  because  it  is  a 
rent  in  fee,  and  may  by  possibility  continue  for  ever. 

14.  A  rent-charge  in  fee  or  in  tail  is  also  subject  to  ^"14/5^''' 
dower  :  but  an  annuity,  which  is  only  a  personal  in- 
heritance, is  not.     If  a  rent-charge  be  granted  to  €, 

man  and  his  heirs,  who  dies,  and  his  widow  brings  a 
writ  of  dower  against  the  heir,  and  he  answers  that  he 
claims  the  same  as  an  annuity,  and  not  as  a  rent- 
charge  ;  yet  the  widow  shall  recover  dower  out  of  it  ; 
for  the  heir  cannot  determine  his  election  by  claim,  but 
by  suing  a  writ  of  annuity. 

15.  Where  a  rent  de  novo  is  granted  to  a  man  and  SJ^pI!"%„ 

~  Chaplin,  3  P. 

the  heirs  of  his  body,  and  the  grantee  dies  without  Wms.229. 
issue,  his  widow  shall  not  be  endowed  of  it :  for  the 
rent  being  determined  by  the  death  of  the  husband 
without  issue,  the  widow  cannot  be  endowed  of  that 
which  is  not  in  being.     Though  it  is  otherwise  where  Tit.  6.  c.  3. 
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a  tenant  in  tail  of  lands  marries^  and  dies  without  issue, 
whereby  the  estate  tail  is  determined,  for  in  that  case 
it  has  been  shewn  that  the  wife  shall  be  endowed. 

16.  It  is  however  said  by  Lord  Talbot,  in  the  above 
case,  that  if  a  rent  in  esse  be  granted  to  A.  in  tail,  re- 
mainder to  B.  in  fee,  and  A.  marries  and  dies  without 
issu6^  his  wife  shall  be  endowed :  or  if  a  rent  de  novo 
be  granted  to  A.  in  tail,  remainder  to  B.  in  fee,  and  A. 
marries  and  dies  without  issue,  his  wife  shall  be  endow- 
ed. For  the  estate  tail  in  the  rent  shall  be  allowed  to 
continue,  as  against  the  remainderman. 

Chaplin,''*  ^'^'  A  widow  wiU  not  however  be  entitled  to  dower 

in/ra.  Qy|^  ^f  ^  rcnt-chargc,  unless  her  husband  had  the  legal 

estate  in  it. 

Rents  may  be         18.  A  rcnt-chargc  may  be  granted  in  remainder  after 

mainder.  a  limitation  of  it  to  a  person  for  life :  and  if  a  rent- 

charge  were  granted  to  A.  for  the  hfe  of  B.,  remainder 
over ;  though  A.  should  die  in  the  lifetime  of  B.,  so  that 

Salter w.Butier   the  particular  estate  determined  in  interest,  as  to  the 

Yeiv.  9.  perception  of  the  profits  ;  yet,  inasmuch  as  the  terre- 

tenant  during  the  time  held  the  land  discharged,  it  was 
sufficient  to  support  the  remainder. 

Cont.Rem.452.  19.  Mr.  Fcame  doubted  whether  this  holding  of  the 
land  discharged  would  have  supported  a  contingent  re- 
mainder :  but  has  said,  that  at  this  day  there  could  be 
no  room  for  a  question  of  this  nature  ;  for  since  the 

^nte,  §  8.  statute  29  Cha.  2.  and  14  Geo.  2.  c.  20.  the  rent-charge 
is  holden  to  continue  in  the  personal  representatives  of 
the  grantee,  dying  in  the  lifetime  of  the  cestui  que  vie. 

SmV^'"'^'  ^^'  A  grant  of  a  rent-charge  to  A.  and  the  heirs  of 
his  body,  remainder  to  B.  and  his  heirs,  has  been  held 
to  be  good.  For  though  it  was  objected  that  there 
could  be  no  remainder  of  that  whereof  there  was  no 
reversion;  yet  it  was  held  by  Lord  Holt  that  there  may 
be  a  remainder  of  a  rent  de  novo ;  for  the  intent  of 
the  party  gives  it,  first  a  being  for  the  whole,  and  then 
the  lesser  estates  are  carved  out  of  it. 

And  to  com-         gl.  A  rent-charo'c  de  novo  maybe  o  ranted  so  as  to 

mence  in  O  JO 

futuro. 
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commence  m/w^Mro;  for  this  is  not  like  the  case  of 
lands,  where  the  livery  must  carry  the  freehold  imme- 
diately ;  and  where  the  abeyance,  for  want  of  distin- 
guishing in  whom  the  freehold  is,  may  be  of  prejudice 
to  the  rights  of  others.  But  the  grant  of  a  rent  de  novo 
is  not  attended  with  the  like  inconvenience ;  for  no 
man  can  have  a  precedent  right  to  a  thing  which  is 
created  by  the  grant  itself. 

22.  A  rent  in  esse,  or  already  created,  cannot  how-  ^'^^-  ^^• 
ever  be  granted,   to  commence  in  futuro  ;  because  to 

such  a  rent  there  may  be  a  precedent  title  ;  therefore, 
the  grant  is  not  good.  For  such  freeholds  being  thus 
split  and  severed,  do  hide  the  person  in  whom  the 
right  is  ;  by  which  the  party  that  has  right  will  not  be 
able  to  discern  against  whom  to  bring  his  jrrcecipe  for 
recovering  it. 

23.  A  rent  de  novo  may  be  limited  so  as  to  cease  for  And  to  cease 

a  time  only,  and  afterwards  to  revive.  Thus  where  a  pTtJ!  ArE>ow- 
rent  de  novo  was  granted  to  a  man  and  his  heirs,  with  a  cent^icrG.' 
proviso  that  if  the  grantee  died,  his  heir  within  age, 
then  the  rent  should  cease  during  the  minority  of  the 
heir.  The  grantee  died  leaving  his  heir  within  age. 
The  widow  of  the  grantee  brought  a  writ  of  dower 
against  the  terre-tenant ;  and  it  was  held  in  parliament 
that  she  should  have  execution  against  the  heir,  when 
he  came  of  age. 

24.  Rents  are  expressly  mentioned  in  the  statute  27  ft^tuTe^ofUses^ 
Hen.  8.  c.  10.:  they  may  therefore  be  conveyed  to  uses.  Tit. ii.c. a. 
and  will  be  executed  by  the  statute  ;  which  not  only 
transfers  the  rent,  but  also  all  remedies  and  rights  given 

for  the  recovery  thereof.  But  that  statute  does  not 
transfer  collateral  rights. 

25.  T.  C.  granted  a  rent  charge  of  200/.  a  year  to  oMoriS"^''* 
trustees,  in  trust  for  Mary  Cook,  to  hold  to  them,  their 

heirs,  executors,  administrators,  and  assigns,  in  trust  for 
the  said  Mary  for  life  ;  with  a  clause  of  distress,  arnd  a 
covenant  to  pay  the  rent  charge  to  the  trustees  for  the 
use  of  the  wife.     The   Court  was  of  opinion  that  this 

VOL.    III.  Z 
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rent  charge  was  executed  by  the  statute  of  Uses^  by  the 
express  words  thereof,  which  execute  sach  rents  granted 
for  hfe,  upon  trust ;  and  transfers  all  rights  and  reme- 
dies incident  thereto^  together  with  the  possession^  to 
the  cestui  que  use ;  so  that  though  the  power  of  dis- 
training was  Hmited  to  the  trustees  by  the  deed^  y<^t  ^^y 
the  statute  which  transferred  that  power  to  Mary  Cook, 
she  might  distrain  also.  But  the  covenant,  being  col- 
lateral, could  not  be  transferred. 
Tit.  12.  c.  1.  26.  The  operation  of  the  statute  of  Uses  is  the  same 

in  the  case  of  rents  as  in  that  of  lands  :  for  it  only 
transfers  the  legal  estate  in  the  rent  to  the  first  cestui 
que  use;  therefore  a  conveyance  to  A.  and  his  heirs, 
to  the  use  and  intent  that  B.  and  his  heirs  may  receive 
a  rent  out  of  the  estate,  gives  B.  the  legal  estate  in 
the  rent ;  and  if  it  is  afterwards  declared  that  B.  and 
his  heirs  are  to  stand  seised  of  that  rent  to  uses,  the 
intended  cestuis  que  use  take  only  trust  or  equitable 
estates. 
chapUn  V.  27.  Lady  Hanby  conveyed  divers  lands,  to  the  use 

Wmslm^  and  intent  that  certain  trustees,  in  the  deed  named, 
should  receive  and  enjoy  a  rent-charge  of  30/.  a  year 
to  them  and  their  heirs  ;  and  then  the  said  rent  was  to  be 
to  the  use  of  Porter  Chaplin  in  tail  male,  remainder 
over.  Porter  ChapHn  died,  leaving  issue  Sir  John  Chap- 
lin, who  married  the  plaintiff,  and  died  without  issue. 
One  of  the  questions  was,  whether  Lady  Chaplin  was 
dowable  of  this  rent. 

Lord  Talbot  was  of  opinion,  that  Sir  John  Chaplin 
having  only  a  trust  estate  in  this  rent,  his  widow  was 
not  dowable  of  it. 
Cannot  be  de-        28.  The  modc  in  which  seisin  of  a  rent  may  be  ac- 
c!'i.  quired  has  been  already  stated.     Where  a  person  has 

5  Rep.  124.  a.  ^^^^  ^^^^  sciscd  or  posscsscd  of  a  rent,  he  cannot  after- 
wards be  disseised  or  dispossessed  of  it ;  for  a  rent  being- 
merely  a  contingent  right,  collateral  to,  though  issuing* 
out  of  lands,  it  cannot  be  devested.  And  although  a 
person  entitled  to  a  rent  be  not  in  the  actual  receipt  and 
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enjoyment  of  it^  yet  by  nomiser  only/ he  does  not  cease 

to  have  a  vested  estate  or  interest  therein^  so  that  he 

still  continues  to  be  in  possession;  therefore  a  rent.  Hawk. p. c. 

being"  a  mere  creature  of  the  law,  is  always  considered 

to  be  in  the  possession  of  him  whom  the  law  adjudges 

to  have  a  right  to  such  possession. 

29.  Thus  Lord  Coke  says,  a  man  cannot  be  disseised  i  inst.  323  5. 
of  a  rent-seiTice  in  gross,  rent-charge,  or  rent -seek,  by 
attornment  or  payment  of  the  rent  to  a  stranger,  but  at 

his  election;  the  rule  of  law  being,  nemv  redditwm  alte- 

riuSj  invito  domino,  percipere  aut  possidere  potest.  And  Ten.  io4. 

Lord  Ch.  B.  Gilbert  'observes,  that  if  A.  is  seised  of  a 

rent-charge,  and  the  tenant  of  the  land  pays  it  to  ano- 

ther,  this  does  not  devest  A.  of  his  right;  because  the 

wrongful  payment  of  A/s  tenant  cannot  alter  his  right. 

It  is  therefore  a  payment  in  his  own  wrong,  and  the  Lit.  §558.9. 

rent  still  remains  in  arrear  to  A. 

30.  It  should  however  be  observed^  that  Littleton  §237,240. 
states  several  cases  of  disseisin  of  rent :  but  these  are 

only  disseisins  at  the  election  of  the  party ;  for  when 
he  wrote,  an  assise  was^  in  most  cases,  the  only  remedy 
for  the  recovery  of  a  rent,  which  only  lay  where 
the  party  was  disseised.  But  disseisins  of  incorporeal 
hereditaments  are  only  at  the  election  and  choice  of 
the  party  injured,  who,  for  the  sake  of  more  easily 
trying  the  right,  is  pleased  to  suppose  himself  dis- 
seised; for  as  there  can  be  no  actual  dispossession,  he  10  Rep.  97  a. 
cannot  be  compulsively  disseised  of  any  incorporeal 
hereditament. 

31.  A  particular  estate  in  a  rent,  or  in  any  other  in-  How  forfeited. 
corporeal  hereditament,  is  not  forfeited  by  a  grant  of  it  1  inst.  251. 
in  fee  simple,  by  deed.     As  if  tenant  for  life  or  years 

of  a  rent  grants  the  same  by  deed  to  another  in  fee, 
this  is  no  forfeiture  of  his  estate ;  for  nothing  passes 
thereby  but  that  which  lawfully  may  pass. 

32.  A  particular  estate  in  a  rent,  or  in  any  other  in-  Tit.  35.  c.  12. 
corporeal  hereditament^  may  however  be  forfeited  by 

z2 
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matter  of  record,  of  which  an  account  will  be  given  in 
a  subsequent  Title. 

33.  Although  it  is  said  that  rents  cannot  be  devested, 
yet  avowries  for  rent  are  limited  to  fifty  years,  so  that 
a  quit  rent  or  rent  of  assise  may  be  lost  by  nonclaim. 
But  it  was  held  in  a  modern  case  that  mere  length  of 
time,  short  of  the  period  fixed  by  the  statute  of  Limita- 
tions, and  unaccompanied  with  any  circumstances,  was 
not  of  itself  a  sufficient  ground  to  presume  a  release  or 
extinguishment  of  a  quit  rent. 
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CHAP.   111. 


Of  the  Discharge  and  Apportionment  of  Rents. 


Sect.  1.  Discharge  of  Rent- 
service, 

13.  Discharge  of  Rent- 
charge, 

19,  Apportionment  of  Rent- 
charge, 


Sect.  24.  Apportionment  of  Rent- 
service  ai  laze. 
38.  Apportionment  by  Sta- 
tute 11  Geo,  2. 


Section  I. 

A  Rent-service  being  something  given  by  way  of  re-  Discharge  of 

tribution  to  the  lessor^  for  the  use  and  occupation  of  GUb.RentsHS. 

the  land  demised^  the  lessor's  title  to  the  rent  is  founded 

on  the  principle  that  the  land  demised  is  enjoyed  by  the 

tenant :  but  if  the  tenant  be  by  any  means  deprived  of 

the  land  demised^,  his  obligation  to  pay  the  rent  ceases ; 

a«  it  would  be  unjust  that  he  should  be  obliged  to  make 

a  return  for -that  which  he  does  not  enjoy.     It  follows 

that  if  the  tenant  be  evicted  from  the  lands  demised  by  2  Roll.  Ab.489. 

him,  he  will  thereby  be  discharged  from  payment  of 

the  rent. 

2.  In  cases  of  this  kind  the  tenant  is  however  liable  idem, 
to  the  payment  of  the  rent  which  became  due  before 

the  eviction,  because  the  obligation  continues  as  long  as 
the  consideration.     But  if  the  tenant  be  evicted,  by  a  oiib.  145. 
title  paramount  before  the  day  appointed  for  the  pay- 
ment of  the  rent,  such  eviction  will  discharge  the  tenant 
from  the  payment  of  any  part  of  it. 

3,  Where  the  lord  purchases  the  tenancy,  the  rent  idem. 
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will  be  discharged ;  for  in  such  case  the  lord  cannot 
have  both  the  land  and  the  rent.  Nor  shall  the  tenant 
be  under  any  obligation  to  pay  rent^,  when  the  land, 
which  was  the  consideration,  is  resumed  by  the  lord. 
This  resumption  or  purchase  of  the  tenancy  by  the 
lord  makes  what  is  called  an  extinguishment  of  the 
rent. 

jdemy  150.  4.  If  the  conveyance  of  the  land  to  the  lord  be  not 

absolute,  but  upon  condition ;  or  if  it  be  only  of  a  par- 
ticular estate,  of  shorter  duration  than  the  estate  which 
the  lord  has  in  the  rent- service ;  in  these  cases,  though 
there  be  an  union  of  the  tenancy  and  the  rent  in  the 
same  hand,  yet  as  that  union  is  only  temporary,  (for 
upon  the  performance  of  the  condition,  or  determina- 
tion of  the  particular  estate,  the  tenant  will  be  restored 
to  the  enjoyment  of  the  land,)  the  obligation  of  the  te- 
nant to  pay  the  rent  will  revive  ;  therefore,  the  rent,  in 
such  case,  is  only  suspended,  not  extinguished. 

Idem,  152.  5.  Where  a  person,  who  has  a  rent-service,  purchases 

part  of  the  land  out  of  which  the  rent  issues,  the  whole 
of  the  rent-service  is  not  thereby  discharged,  but  only 
a  part  proportioned  to  the  quantity  of  land  purchased ; 

Lit.  222.  because,  in  the  case  of  a  rent-service,  the  tenant,  being 

under  the  obligation  of  fealty  to  perform  to  his  lord  the 
services  due  for  the  land  which  he  holds  of  him,  this 
obligation  continues  while  any  part  of  the  land  is  held 
by  the  tenant;  otherwise  the  remaining  part  of  the. 
lands  would  be  held  of  nobody,  and  freed  from  all  feudal 
services,  which  would  formerly  have  been  k  detriment 
to  the  public.  And  as  the  tenure  between  the  lord  and 
teftant  continued,  for  so  much  of  the  land  as  remained 
unpurchased  the  tenant  v^as,  by  his  oath  of  fealty,  obliged 
to  perform  the  services :  but  as  the  lord  had  resumed 
part  of  the  land,  the  services  were  diminished  in  propor- 
tion to  the  quantity  of  land  resumed. 

18  Vin.  Ab.  6.  A  pcrson  who  has  a  rent-service  may  release  a  part 

of  it;  which  will  not  determine  the  whole  rentj  bi*t  onl^r 
the  part  released. 
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7.  Where  the  law  creates  a  duty  or  a  cliarge,  which 
the  party  is  disabled  to  perform^  without  any  default  hi 
hhn,  and  he  has  no  remedy  over^  there  the  law  will  ex- 
cuse. This  is  the  principle  upon  which  the  tenant  has 
been  held^  m  the  preceding-  cases^,  to  be  dischari^ed 
from  the  payment  of  rent.  But  when  the  party  by  his 
own  contract,  creates  a  charg*e  or  duty  on  himself,  he  is 
bound  to  make  it  good,  notwithstanding  any  accident  by 
inevitable  necessity ;  because  he  might  have  provided 
against  it  by  his  contract. 

8.  In  consequence  of  this  principle,  it  was  resolved.  Padine  v.  Jane, 

1.1  o  ^11.  1  1      1  Roll.Ab.94«. 

that  a  lessee  tor  years  was  bound  to  pay  his  rent,  though  Alien 26. sty. 
an  army  had  entered  on  the  lands,  and  kept  him  out; 
because  the  rent  became  due  by  an  express  agreement 
between  the  lessor  and  lessee,  not  by  act  in  law.  For 
an  action  of  covenant  lay  against  the  lessee  for  non-pay^ 
ment  of  the  rent  upon  the  reservation,  which  was  an 
agreement  between  them ;  and  there  was  no  more  reason 
that  the  lessor  should  sustain  the  damage  by  the  ene- 
mies than  the  lessee ;  inasmuch  as  the  lessee  had  full 
power  of  the  land  during  the  term,  and,  by  his  own  con- 
tract, was  to  pay  the  rent  upon  all  perils. 

9.  It  has  been  resolved,  that  if  the  lessee  of  a  house  Monk  v.  coop- 
covenant  to  pay  rent  during  the  term,  he  is  compellable  uh.       ^^"^ 
to  pay  it,  though  the  house  is  burnt  down,  and  the  land- 
lord is  bound  to  rebuild  it.     And  this  doctrine  has  been 

fuHy  confirmed  in  the  following  modern  case. 

10.  In  a  lease  of  a  house  and  warehouse  at  Wapping,  Beifonr  r.wes- 
the  lessee  covenanted  to  pay  the  rent,  and  keep  the  310',  710. 
premises  in   repair,   casualties  by  fire  only   excepted. 

The  house  was  l)un>t  down  by  accident,  and  the  lessor 
brought  an  action  of  covenant  for  the  rent.  The  lessee 
pleaded  that  the  house  was  burnt  down  by  accident. 
Upon  demurrer,  the  Court  was  of  opinion  that  the  point 
had  been  determined  in  the  cases  of  Padine  v.  Jane,  and  Jnfg. 
Monk  V.  Cooper.  Mr.  Justice  Buller  read  a  note  of 
the  case  of  Pindar  v.  Rutler  at  the  sittings  at  West- 
minster after   Mich.  1767,  which  vyas  an    ejectment 
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by  the  tenant  against  his  landlord,  to  recover  the  pos- 
session of  some  houses  that  had  been  burnt  down  dur- 
ing- the  term^  and  had  been  rebuilt  by  the  landlord.  In 
the  lease  there  was  an  express  covenant  on  the  part  of 
the  tenant  to  pay  rent :  but  he  had  paid  none  subse- 
quent to  the  fire.  Lord  Mansfield  said^  the  conse- 
quence of  the.  house  being  burnt  down  was^  that  the 
landlord  was  not  obliged  to  rebuild:  but  the  tenant  was 
obliged  to  pay  the  rent  during  the  whole  term.  The 
premises  consisted  of  houses  only^  and  the  fire  had  made 
them  quite  useless.  In  March  1793^  the  premises  were 
worth  nothing :  but  the  landlord^  if  he  had  insisted  on 
the  rigour  of  the  law,  might  have  obliged  the  plaintiff 
to  pay  rent  for  nothing,  during  the  remainder  of  the 
term ;  and  then  the  plaintiff  would  have  been  glad  to 
have  delivered  up  the  premises.  Therefore  he  left  it 
to  the  jury  to  consider  whether  it  was  not  to  be  pre- 
Bakerv.Hoitp-  sumcd  that  the  tenant  had  abandoned  the  lease  at  the 
zaffeii,4Taunt.  ^j^^  ^^  ^^^  ^^^ .  ^^^  accordiugly  the  defendant  had  a 

verdict. 

^r^AiTb^eis  ^^'  ^^^^  doctrine  does  not  appear  to  be  admitted  by 
the  Court  of  Chancery  ;  for,  in  a  case  of  this  kind  in 
1764,  but  which  went  off  upon  another  ground.  Lord 
Northington  said — *^' The  justice  of  the  case  is  so  clear, 
that  a  man  should  not  pay  rent  for  what  he  cannot  en- 
joy, and  that  occasioned  by  an  accident  which  he  did 
not  undertake  to  stand  to,  that  I  am  much  surprised  it 
^  should  be  looked  upon  as  so  clear  a  thing,  that  there 
should  be  no  defence  to  such  an  action  at  law  ;  and 
that  such  a  case  as  this  should  not  be  considered  as  much 
an  eviction,  as  if  it  had  been  an  eviction  by  title  ;  for 
the  destruction  of  the  house  is  the  destruction  of  the 
thing.      Though  this   covenant    does    not    extend    to 

Camden  v.        oblige  the  defendant  to  rebuild ;  yet  when  an  action  is 

Morton2Eden.  brought  for  rent,  after  the  house  is  burnt  down,  there  is 
a  good  ground  of  equity  for  an  injunction,  till  the  house 
is  rebuilt. 

wriJhUTerm       ^^*  ^"  ^  subscquent  case.  Lord  Apsley  decided,  that 

Rep.  70*8. 
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though  the  landlord  was  not  bound  to  rebuild,  yet  the 
tenant  was  neither  obliged  to  rebuild,  nor  to  pay  rent 
till  the  premises  were  rebuilt. 

13.  With  respect  to  the  discharge  of  a  rent-charfire.  Discbarge  of 

^  o  tj        rent-charge, 

it  is  laid  down  by  Littleton,  s.  2*22.  that  if  a  man  has  a 

rent-charge  issuing  out  of  certain  lands,  and  purchases 

any  part  of  them,  the  rent-charge  is  extinct.     Lord 

Coke  says,  the  reason  is,  because  the  rent  is  entire,  and  ^  ^°*'*  ^^'^•*' 

against  common  right,   and  issuing  out  of  every  part 

of  the  land  ;  therefore,  by  purchase  of  part,  it  is  extinct 

in  the  whole. 

14.  Lord  C.  B.  Gilbert  observes,  that  the  reason  of  Rents,  152. 
the  difference  between  this  case  and  that  of  the  pur- 
chase of  part  of  the  lands  out  of  which  a  rent-service 

issues  is,  because,  in  the  case  of  a  rent-charge,  there  is 
no  connexion  of  tenure  between  the  grantor  and  gran tee^ 
as  there  is  in  the  case  of  a  rent-service.  And  as  grants 
of  rent-charges  were  of  no  benefit  to  the  public,  and 
afforded  no  additional  strength  or  protection  to  the 
kingdom,  the  law  carried  them  into  execution  only  so 
far  as  they  could  take  effect  according  to  their  original 
intention;  therefore  where  the  grantee,  by  his  own 
act,  prevented  the  operation  of  the  grant,  according  to 
its  original  intention,  the  whole  grant  determined. 

15.  If  the  grantee  of  a  rent-charge  purchases  parcel  i  Inst.  147*. 
of  the  land,  and  the  grantor,  by  his  deed,  reciting  the 

said  purchase  of  part,  grants  that  he  may  distrain  for 
the  said  rent  in  the  residue  of  the  land,  this  amounts  to 
a  new  grant. 

16.  If  a  person  having  a  rent-charge  issuing  out  of  isvin.  Ab. 
three  acres  of  land,  releases  all  his  right  in  one  acre, 

the  rent  is  extinct ;  because  all  issues  out  of  every  part, 

and  it  cannot  be  apportioned.     But  if  a  person  has  a 

rent  charge  of  20s.,  he  may  release  to  the  tenant  of  the  3  vin.Ab^io, 

land  10s.,  and  reserve  part ;  for  the  grantee  deals  only  ^^* 

with  that  which  is  his  own,   namely,  the  rent,  and  not 

with  the  land. 

17.  It  frequently  happens  in  practice,  that  a  person 
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entitled  ta  a  rent-charge  is  disposed  ib  exonerate  part 
of  the  lands  from  the  payment  of  it :  but^,  in  consequence 
of  the  above  doctrine^  difficulties  have  arisen  in  settling 
the  mode  of  effecting  such  exoneration^  v^ithout  risking 
the  entire  extinguishment  of  the  rent-charge.      The 
common  mode  has  been  for  the  grantee  of  the  rent- 
charge  to  join  in  the  conveyance  of  the  lands,  vs  hich 
operates  as  a  release  of  the  lands  conveyed^,  from  the 
payment  of  the!  rent-charge  ;  and  to  insert  a  proviso  in 
the  deed,  that  the  other  lands  shall  continue  subject  to 
the  rent-charge.     And  it  is  held,  that  this  proviso  ope- 
rates  as   a  new  grant   of  the  -rent-charge.     To  this 
mode,    hovy^ever,   there   is   a   material   objection :    foi^ 
such  new  grant  would  be  subject  to  any  incumbrances 
created  subsequent  to  the  grant  of  the  original  rent- 
charge,    but  prior  to  the   conveyance  of  part  of  the 
lands. 
Butler r.Mon-       18.  Auother  mode  is  somctimes  adopted:  that  is,  to 
DeuxVjTf- '    obtain  a  covenant  from  the  grantee  of  the  rent-charge, 
EUz^ssir*       ^^^^^  ^®  ^^^^^  "^  distrain  or  enter  on  the  premises  con- 
veyed for  the  recovery  of  his  rent-charge.     But  there 
is  a  case,  in  which  one  of  the  Judges  held  that  such  a 
covenant  would  operate  as  a  release  of  the  whole  rent 
charge,  though  Anderson  was  of  a  different  opinion. 
ofreft^S?.       ^^*  "^^^^^  ^^^  many  cases  in  which  a  rent-chargcf? 
or  a  rent-service  may  be  apportioned,  as  well  by  the 
Giib.Rentsi63.  act  of  the  party,  as  by  the  act  of  the  law.     Thus,  where 
i8Vin.Ab.504.  ^j^^  grantee  of  a  rent-charge  releases  part  of  the  rent 
to    the   tenant,    such    release  will  not   extinguish   the 
whole  rent:  but  the  part  not  released  will  still  continue, 
^""^ww.  20.  So  if  the  grantee  of  a  rent-charge  conveys  part 

of  it  to  a  stranger,  and  the  tenant  of  the  land  attorns, 
such  grant  will  not  extinguish  the  residue,  because  such 
release  or  disposition  makes  no  alteration  in  the  origi- 
nal grant ;  nor  does  it  defeat  the  intention  of  it,  as  the 
purchase  of  part  of  the  land  does,  for  the  whole  rent  is 
still  issuable  out  of  the  whole  land,  and  charged  accord- 
ing to  the  original  intention  of  the  grant.     Besiiles  since 
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tbe  law  allowed  of  such  grants,  anil  thereby  established 
this  kind  of  property,  it  would  have  been  unreasonable 
and  severe  to  hinder  the  proprietors  of  rent-charg;es 
from  dividing  them,  for  the.  promotion  of  their  children. 

21.  Lord  Ch.  B.  Gilbert  observes,  that  the  objection  Rents  i64. 
which,  has  been  made  to  this  kind  of  apportionment  of  ^'''^*  ^^'''*  ^^^' 
rent  charges  is  this :  that  the  tenant  would  be  thereby 
exposed   to  several  suits  and   distresses  for   a   thing-, 

which,  in  its  original  creation,  was  entire.  But  the 
answer  is  obvious,  that  it  is  in  the  tenant's  choice  whe- 
ther he  will  submit  himself  to  this  inconvenience  by  his 
attornment  to  the  grant  of  a  part  of  the  rent-charge. 
Now  the  necessity  of  an  attornment  is  taken  away :  but 
still  a  division  or  apportionment  of  a  rent- charge,  by  a 
conveyance  of  part  of  it  to  a  stranger,  is  held  good. 

22.  A  rent-charge  may  be  divided  and  apportioned 

by  act  in  law;   for  a  part  of  a  rent  may  be  extended  by  Wo(tom'.sh\rt, 
a  scire  facias.     And  though  it  was  said  that  the  tenant  Gifb.Kents  lei. 
was  thereby,  without  his  attornment,  made  liable  to  se- 
veral suits  and  distresses,  yet  it  was  an  inconvenience 
which  he  might  avoid  by  punctual  payment  of  his  rent. 

23.  If  part  of  the  lands  subject  to  a  r^nt-charge  de-  Lit.  §224. 
scend  to  the  grantee,  it  shall  be  apportioned  according 

to  the  value  of  the  land ;  for  in  this  case  the  grantee  is 
perfectly  passive,  and  does  not  concur  by  any  act  of 
his  to  defeat  the  intention  of  the  grant. 

24*.  With  respect  to  the  apportionment  of  rent-ser-  Apportionment 
vice  it  has  been  stated  in  sect.  5.  that  where  a  person,  atiTv".^^'^^^** 
having  a  rent-service,  purchases  part  of  the  land  out  of 
which  it  issues,  the  rent-service  is  not  extinguished,  but 
shall  be  apportioned  according  to  the  value  of  the  land  j. 
so  that  the  purchase  shall  operate  as  a  discharge  to  the 
tenant  for  so  much  of  the  rent  as  is  equal  to  the  value 
of  the  land  purchased. 

25.  This  rule  only  applies  to  such  services  as  are  q'^{^j^iq^' 
divisible  in  their  nature,  such  as  rent ;  for  with  respect 
to  indivisible  services,  as  where  the  tenant  is  bound  to 
render  a  horse,  a  hawk,  or  such  like,  though  the  lord 
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purchases  part  of  the  tenancy,  yet,  as  there  can  be  no 
apportionment  of  these  services,  they  shall  become  ex- 
tinct, and  the  tenant  will  be  discharged  from  them :  for 
the  whole  tenancy  being  equally  chargeable,  the  lord 
by  his  own  act  shall  not  discharge  part,  and  throw  the 
whole  burthen  upon  the  residue,  for  his  own  private 
benefit  and  advantage. 

26.  Where  such  entire  service  is  for  the  benefit  of 
the  public,  as  castle  guard,  cornage,  &c.,  or  to  repair 
a  bridge  or  way,  or  to  keep  a  beacon,  or  for  the  adrr 
vancement  of  justice  ;  or  if  it  be  a  work  of  piety;  in, 
all  such  cases  the  tenant  is  still  chargeable  for  the  whole 
services  :  for  the  thing  is  in  its  nature  indivisible  ;  and 
the  whole  shall  not  be  extinguished,  because  the  public 
has  an  interest  in  such  services  ;  and  shall  not  be  prer 
judiced  by  the  private  transactions  of  the  parties. 

27.  If  there  be  lord  and  tenant  by  fealty  and  heriofe 
service,  and  the  lord  purchases  part  of  the  land,  the 
heriot  service  is  extinct,  because  it  is  entire  and  valu- 
able. It  is  otherwise  in  the  case  of  heriot  custom,  as 
has  been  already  shewn.  But  where  part  of  the  tenancy 
comes  to  the  lord  by  descent,  the  services  are  not 
extinct,  though  indivisible.  ,  Y?ob 

28.  It  was  formerly  doubted  whether  a  rent-servicf^ 
incident  to  a  reversion  might  be  apportioned  by  nt,, 
grant  of  part  of  the  reversion ;  or  whether  the  whole; 
rent  should  not  be  extinct  and  lost.  For  since  the  re- 
version and  rent  incident  thereto  were  entire  in  their 
creation,  it  was  thought  hard  that  they  should  be 
divided  by  the  act  of  the  lessor,  and  the  tenant  thereby, 
made  liable  to  several  actions  and  distresses. 

29.  It  has,  however,  been  long  settled,  that  where 
part  of  the  reversion  is  granted  away,  the  rent  shall  be 
apportioned  ;  for  the  rent  is  incident  to  the  reversion^ 
Therefore  if  a  person  makes  a  lease  for  three  years  of 
land,  reserving  three  shillings'  rent ;  as  he  may  dispose 
of  the  whole  reversion  ;  so  may  he  also  dispose  of  any 
part  of  it^  since  it  is  a  thing  in  its  nature  severable  : 
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arid  the  rent,  as  incident  to  the  reversion,  may  be  also 
divided,  because  that  being  a  retribution  for  the  land, 
ought  to  be  paid  to  those  who  are  to  have  the  land 
upon  the  expiration  of  the  lease.  Hence  it  is  that  the 
rent,  or  a  proportionable  part  thereof,  passes  immedi- 
ately with  the  reversion,  without  any  express  mention 
being  made  of  it  in  the  grant. 

30.  A  rent-service  may  also  be  apportioned  by  a  de- 
vise of  it  to  several  persons.     As  where  A.  leased  to  B.  Catkins  Cro. 
rendering  10/.  rent ;  and  then  devised  61.,  part  thereof  ^^'  ^^^*  ^^*' 
to  C,  D.,  and  E.,  severally,   to  each  of  them  a  third 

part ;  it  was  resolved,  that  an  action  of  debt  was  main- 
tainable by  one  of  the  devisees  For  though  the  lessee 
by  this  means  became  subject  to  several  distresses  and 
actions,  without  attornment,  yet  these  were  mischiefs 
which  he  might  prevent,  by  a  punctual  payment  of  his 
rent. 

31.  It  has  been  stated  that  a  rent-service  is   dis-  Ante,  ^2. 
charged  by  the  eviction  of  the  tenant  out  of  the  whole 

land,  from  which  the  rent  issues  :  but  where  only  part  ^  ^^^^'  ^^^  ^' 
of  the  land  is  evicted,  the  rent  will  be  apportioned; 

32.  Where  a  right  of  common  is  established  on  land 
demised,  the  rent  cannot  be  apportioned  at  law,  as  there 
is  no  eviction.  And  in  a  case  of  this  kind,  the  Court 
of  Chancery  refused  to  apportion  the  rent,  because  the 
lands  were  worth  more  than  what  was  reserved. 

33.  The  plaintiff  was  lessee  of  divers  lands,  where-  Jew  v.  Thirk- 
upon  an  entire  rent  was  reserved:  afterwards  the  in-  cal^s/.^^** 
habitants   of  the  town   where    part  of  the  land   lay 
claimed  a  right  of  common  there,    and  upon  a  trial 
established  it.     This  not  being  an  eviction  of  the  land 

at  law,  because  the  soil  was  not  recovered,  there  could 
be  no  apportionment  of  the  land  at  law ;  therefore,  a 
bill  was  brought  to  have  the  rent  apportioned  in  equity. 
Serjeant  Maynard  insisted  that  such  an  apportionment 
had  frequently  been  decreed  in  equity :  but  it  appear- 
ing that  the  lands  were  worth  the  rent  reserved,  and 
more,  the  Court  would  not  decree  an  apportionment. 


Idem. 
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'34.  With  respect  to  those  cases  where  a  rent-service 
shall  be  apportioned  by  the  act  of  God^  it  is  said  in 

Vol.  1. 236.  Roll*s  Abridgment,  that  if  a  man  leases  land  for  life  or 
years,  rendering*  rent,  and  after  part  of  the  land  is  sur- 
rounded by  water,  this  will  not  make  any  apportion- 
ment of  the  rent,  because  the  soil  remains,  and  may  be 
regained  again  :  but  if  part  of  the  land  be  surrounded 
or  covered  with  the  sea,  this  will  make  an  apportion- 
ment of  the  rent ;  for  though  the  soil  remains  to  the 
lessee,  yet,  by  ordinary  intendment,  there  is  no  pro- 
bability of  regaining  it. 

35.  If  land  demised  be  burnt  by  wild  fire,  yet  the 
rent  shall  not  be  apportioned,  for  the  land  remains 
notwithstanding  ;  and  cannot  be  so  consumed  but  that 
some  benefit  may  be  made  of  it. 

cas^^iRoii.  ^^'  ^  rent-service  may  also  be  apportioned  by  act 

Tit*  TI'  ^^  ^^^  *  ^^  where  a  moiety  of  a  reversion  is  extended 

upon  a  writ  of  elegit,  the  rent  shall  be  apportioned,  and 
the  lessor  shall  have  half  of  it,  as  incident  to  the  re- 
version that  remains  in  him. 

^*^'  37.  So  where  a  husband  leases  for  years,  reserving 

rent,  and  dies,  and  his  widow  recovers  a  third  part  of 
the  reversion  for  her  dower,  she  shall  have  the  same 
proportion  of  the  rent :  for  in  all  these  cases  the  law 
apportions  the  rent,  in  the  same  manner  as  it  disposes 
of  the  reversion.  i' 

byCu°r''*'      ^8.  At  common  law,  if  a  tenant  for  life  died  before; 

11  Geo. 3.  the  day  on  which  the  rent  became  due,  where  the  leas^ 
determined  by  the  death  of  the  tenant  for  fife,  his  exe- 

jenner  v.         cutors  could  not  claim  an  apportionment  of  the  rent  ; 

Morgan,  IP,  it   .1  •      i  .  1    •  « 

Wms.  392.  nor  could  the  remainderman  or  reversioner  claim  that 
part  of  it  which  accrued  during  the  life  of  the  tenant 
for  life  :  so  that  the  tenant  paid  nothing. 

39.  This  defect  in  the  law  produced  the  statute 
11  Geo.  2.  c,  19.  s.  15.,  by  which  it  is  enacted,  '^That 
where  any  tenant  for  fife  shall  die  before  or  on  the  day 
on  which  any  rent  was  reserved  or  made  payable,  upon 
any  demise  or  lease  of  lands,  tenements,  or  heredita- 
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rncnts,  which  determined  on  the  death  of  such  tenant 
for  life ;  that  the  executors  or  administrators  of  such 
tenant  for  life  shall  and  may,  in  an  action  on  the  case, 
recover  of  and  from  such  under-tenant  or  under-tenants 
of  sucli  lands,  &c.,  if  such  tenant  for  life  die  on  the  day 
on  which  the  same  was  made  payable,  the  whole;  or 
if  before  such  day,  then  a  proportion  of  such  rent,  ac- 
cording* to  the  time  such  tenant  for  life  lived  of  the  last 
year  or  quarter  of  a  year,  or  other  time  in  which  the 
said  rent  wa^  growing  due  as  aforesaid;  making*  all 
just  allowanced,  or  a  proportionat)le  part  thereof  ac- 
cordingly/' 

40.  This  statute  only  extends  to  rents  reserved  on 
leases  which  determine  by  the  death  ^f  the  lessor  ;  for 
where  the  lease  does  not  determine  on  that  event,  the 
person  in  remainder  or  reversion  becomes  entitled  to 
the  whole  rent  due  from  the  day  of  payment  preceding 
the  death  of  the  tenant  for  life. 

41.  The  Court  of  Chancery  has  extended  this  statute 
to  the  executors  of  a  tenant  in  tail,  who  died  without 
issue  some  days  before  the  rent  became  due. 

42.  Tenant  in  tail,  remainder  to  the  defendant  in  Pagett  v.  Gee, 
fee,  leased  for  years;  and  died  without  issue  a  week  voT.°lm81. 
before  the  day  of  payment  of  the  half  year's  rent.  Th^  R^'^^igs 
lessee  at  the  day  paid  all  the  half  year's  rent  to  the  de- 
fendant :  the  executor  of  the  tenant  in  tail  brought  his 

bill  for  an  apportionment  of  the  rent.  Lord  Chancellor 
Hardwicke — ''  This  point  has  never  been  determined  : 
but  this  is  so  strong  a  case,  that  I  shall  make  it  a  pre- 
cedent. There  are  two  grounds  for  relief  in  equity. 
The  first  arises  on  the  statute  II  Geo.  2. :  the  second 
arises  on  the  tenant's  having  submitted  to  pay  the  rent 
to  the  defendant.  The  relief,  arising  upon  the  statute, 
is  either  from  the  strict  legal  construction,  or  equity 
formed  upon  the  reason  of  it.  And  here  it  is  proper 
to  consider,  what  the  mischief  was  before  the  act,  and 
what  remedy  is  provided  at  common  law.  If  tenant  for 
life^  or  any  who  had  a  determinate  estate,  died  but  a 
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day  before  the  rent,  reserved  on  a  lease  of  his,  became 
due,  the  rent  was  lost :  for  no  one  was  entitled  to  re- 
cover it.  His  representatives  could  not,  because  they 
could  only  bring  an  action  for  the  use  and  occupation ; 
and  that  would  not  lie  where  there  was  a  lease,  but 
debt  or  covenant:  nor  could  the  remainderman,  be- 
cause it  did  not  accrue  in  his  time.  Now,  this  act  ap- 
points apportioning  the  rents,  and  gives  the  remedy. 
But  there  are  two  descriptions  of  persons,  to  whose 
executors  the  remedy  is  given  :  in  the  preamble  it  is 
one,  having  only  an  estate  for  life;  in  the  enacting- 
part,  it  is  tenant  for  life.  Now,  tenant  in  tail  comes 
expressly  within  the  mischief.  I  do  not  know  how  the 
judges  at  common  law  would  construe  it:  but  I  should 
be  inclined  in  this  Court  to  extend  to  them.  I  should 
make  no  doubt,  where  this  is  the  case  of  tenant  in  tail 
after  possibility  of  issue  extinct :  for  he  is  considered, 
in  many  respects,  as  tenant  for  life  only.  He  cannot 
suffer  a  recovery :  he  may  be  enjoined  from  committing 
waste,  such  as  hurts  the  inheritance,  as  felHng  timber  ; 
though  not  for  committing  common  waste,  being  con- 
sidered as  to  that  as  tenant  in  tail.  Where  it  is  the  case 
of  tenant  for  years  determinable  on  lives,  he  certainly 
must  be  included  within  the  act ;  though  it  says  only 
tenant  for  life  :  it  would  be  playing  with  the  words  to 
say  otherwise.  These  cases  shew  the  necessity  of  con- 
struing this  act  beyond  the  words.  Tenant  in  tail  has 
certainly  a  larger  estate  than  a  mere  tenant  for  life ;  for 
he  has  the  inheritance  in  him,  and  may,  when  he  pleases, 
turn  it  into  a  fee :  but,  if  he  does  not,  at  the  instant  of 
his  death  he  has  but  an  interest  for  life.  Such  too  is 
the  case  of  a  wife,  tenant  in  tail  ex  provisione  mariti : 
upon  this  point  I  give  no  absolute  opinion.  As  to  the 
equity  arising  from  this  statute,  I  know  no  better  rule 
than  this  ;  equitas  sequitur  legem :  where  equity  finds 
a  rule  of  law  agreeable  to  conscience,  it  pursues  the 
sense  of  it  to  analogous  cases.  If  it  does  so  as  to  the 
maxims  of  the  common  law,  why  not  as  to  the  reasons 
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of  the  acts  of  parliament?  Nay,  it  has  actually  done  so 

on  the  statute  of  Forcible  Entry,  on  which  this  Court 

grounds  bills,  not  only  to  remove  the  force,  but  also  to 

quit  the  possession.     This  Court  extends  the  reason  to 

equitable  interests  :  but  I  ground  my  opinion,  in  this 

case,  on  the  tenant's  having  submitted  to  pay  the  rent. 

He  has  held  himself  bound  in  conscience,  for  the  use 

and  occupation  of  the  land  the  last  half-year ;  he  paid 

it  to  the  defendant,  which  he  was  not  bound  to  do  in 

law.     And,  in  such  a  case,   the  person   he  pays  it  to 

shall  be  accountable,  and  considered  as  receiving  it  for 

those  who  are  in  equity  entitled  thereto.     The  division  , 

must  be  that  prescribed  by  the  statute;  and  then  the 

plaintiff  is  entitled  to  such  a  proportion  of  the  rent,  as 

accrued  during  the  testator's  life.     Accordingly  it  was 

so  decreed. 

43.  In  a  subsequent  case,  where  a  person  held  from 
year  to  year  under  a  tenant  in  tail,  the  Court  of  Chan- 
cery decreed  an  apportionment. 

44.  II.  Vernon  being:  tenant  in  tail  of  estates  in  the  Vemon  i^.  Ver- 

o  non,  2  Bro.  K. 

county  of  Sussex,  died  on  the  17th  of  March,  an  infant,  6^9. 
by  which  John  Vernon,  one  of  the  plaintiffs,  became 
tenant  in  tail  of  the  estate :  part  of  the  lands  was  oc- 
cupied by  persons  holding  from  year  to  year,  under 
the  guardian  ;  and  their  rents  were  payable  at  Lady  and 
Michaelmas-day,  which  demises  expired  by  the  death 
of  H.  Vernon.  These  rents  having  been  paid  to  the 
receiver,  the  question  was,  whether  the  administratrix  of 
H.  Vernon  was  entitled  to  a  proportion  of  the  rents,  or 
the  remainder-man  was  entitled  to  the  whole. 

The  Master  reported,  that  a  proportion  of  the  rent 
was  due  to  H.  Vernon  on  the  day  of  his  death :  to  which 
the  remainder-man  took  an  exception,  that  he  ought  to 
have  certified  that  no  sum  was  due  to  H.  Vernon  on  the 
day  of  his  deatlx,  in  regard  that  he  was  tenant  in  tail 
of  the  estates  of  which  the  Master  certified  the  said 
rents  or  proportions  to  be  due. 

Lord  Thurlow — ''  The  case  of  Pagett  and  Gee  seems 

VOL.    IIL  2   A 
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rather  to  be  a  decision  what  the  statute  ought  to  have 
done  than  what  it  has  done :  but  the  question  here  seems 
to  turn  on  another  ground ;  that  the  tenant  holding  from 
year  to  year^  or  from  period  to  period,  from  a  guardian, 
without  lease  or  covenant,  cannot  be  allowed  to  raise 
Kelp^s  Yes  ^^  implication  in  his  own  favour,  that  he  should  hold 
^08.  without  paying  rent  to  any  body.'* — The  exception  to 

the  Master's  report  was  over-ruled. 
Ex  parte  45.  In  the  case  of  a  parol  demise  from  year  to  year. 

Swans.' 337.      by  a  tcuaut  for  life,  who  had  a  power  to  lease  by  deed, 
it  was  held  that  the  rent  was  apportionable. 
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Section  I. 

Having  treated  of  the  several  kinds  of  real  property^ 
both  corporeal  and  incorporeal^  and  of  the  estates  that 
may  be  had  therein,  it  will  now  be  necessary  to  consi- 

2  A  2 


Description  of 

a  title. 

1  Inst.  345.  b. 


Possession. 
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der  of  the  title  to  real  property^  with  the  manner  in 
which  it  may  be  acquired  or  lost. 

2.  A  title  is  thus  described  by  Lord  Coke,  Titulus 
est  justa  causa  possidendi  id  quod  nostrum  est,  or  it  is 
the  means  whereby  the  owner  of  the  lands  or  other  real 
property  has  the  just  and  legal  possession  and  enjoy- 

2  Comm.c.  13.  ment  of  it.  And  Sir  W.  Blackstone  observes  that  there 
are  several  stages  or  degrees  requisite  to  form  a  com- 
plete title  to  lands  and  tenements. 

3.  The  first  degree  of  title  is  the  bare  possession,  or 
actual  occupation,  of  the  estate;  without  any  apparent 
right,  or  any  pretence  of  right  to  hold  and  continue  such 
possession.  This  may  happen  where  one  man  disseises 
another ;  or  where,  after  the  death  of  the  ancestor,  and 
before  the  entry  of  the  heir^  a  stranger  abates,  and 
holds  out  the  heir.  In  these  cases  the  disseisor  or 
abator  has  only  a  mere  naked  possession,  which  the 
rightful  owner  may  defeat  by  an  entry  on  the  land :  but 
in  the  mean  time  till  some  act  is  done  by  the  rightful 
owner  to  divest  this  possession,  and  assert  his  title,  such 
actual  possession  is  prima  facie  evidence  of  a  legal  title 
in  the  possessor;  and  it  may  by  length  of  time,  and 
negligence  of  him  who  hath  the  right,  by  degrees  ripen 
into  a  perfect  and  indefeasible  title.  At  all  events, 
without  such  actual  possession,  no  title  can  be  com- 
pletely good.  ^^^^ 

4.  The  necessity  of  an  entry  by  the  heir,  upon  the 
death  of  the  ancestor,  or  where  that  is  prevented  of  a. 
continual  claim,  has  been  already  stated.  In  the  case 
of  a  disseisin  or  ouster  of  the  freehold,  there  must  also 
be  an  entry ;  and  if  there  be  two  disseisors,  the  dis- 
seisee must  make  his  entry  on  both ;  or  if  one  disseisor 
has  conveyed  the  lands,  with  livery,  to  two  or  three 
persons,  an  entry  must  be  made  on  each  of  them :  but 
if  the  disseisor  has  let  the  lands  to  several  persons  for 
years  only,  an  entry  on  one  of  the  lessees,  in  the  name 
of  the  whole,  will  be  sufficient  to  revest  all. 

5.  The  effect  of  an  entry  or  claim  is,  to  put  the 


Eifect  of  an  en- 
try. 

Tit.  l.§22. 
1  Inst.  252  b. 
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person  who  enters  or  claims  into  the  actual  possession 

and  seisin  in  deed  of  the  lands.     Thus  Littleton  says — 

^'  By  such  entry  he  shall  have  as  good  a  possession  and  §4i7,4i8. 

seisin  of  all  the  lands  and  tenements  whereof  he  hath 

title  of  entry,  as  if  he  had  entered  in  deed  into  every 

parcel."     And  speaking  of  continual  claim^  he  says — 

'^'^  Presently  by  such  claim  he  hath  a  possession  and  sei-  ^^jj, 

sin  in  the  lands^,  as  well  as  if  he  had  entered  in  deed ; 

although  he  never  had  possession  or  seisin  of  the  same 

lands,  or  tenements  before  the  said  claim.*' 

8.  The  next  step  to  a  ffood  and  perfect  title  is  the  Rig^itof  pos- 

i,  ,.  «  .  1  •    t  •   X  •  1    •!       session. 

right  of  possession^  which  may  exist  m  one  man^wh  lie 
the  actual  possession  is  in  another.  Thus  in  the  case 
of  a  disseisin,  abatement,  or  intrusion,  the  right  of  pos- 
session is  in  the  disseisee  or  the  person  on  whom  the 
abatement  or  intrusion  has  been  effected,  who  may  exert 
it  whenever  he  thinks  proper,  by  an  entry ;  and  the  ac- 
tual possession  is  in  the  disseisor,  abator,  or  intruder. 

7.  In  the  case  of  a  disseisin  abatement   or  intrusion,  i/^st.  237.  b. 

Plowd.  545. 

the  descent  of  the  lands  to  the  heir  of  the  disseisor  or  2Saund.  r. 
abator  or  intruder  tolls,  that  is,  takes  away  the  entry 
of  disseisee,  &c  ;  for  the  law  presumes  that  the  pos- 
session, which  is  transmitted  from  the  ancestor  to  the 
heir  is  rightful,  until  the  contrary  be  shewn  ;  so  that 
in  general  no  person  can  recover  possession  by  mere, 
entry  on  lands,  which  another  hath  by  descent.     It  is,  ^. 

however,  enacted  by  the  statute  32  Hen.  8.  c.  33. 
that  the  dying  seised  of  any  disseisor,  of  or  in  any 
manors,  &c.  having  no  right  or  title  therein,  shall 
not  be  taken  or  deemed  to  be  such  descent  in  law, 
for  to  toll  or  take  away  the  entry  of  any  persons,  ex- 
cept that  such  disseisor  hath  had  the  peaceable  pos-  Tit.  31.  c.  2. 
session  of  such  manors,  &c.  whereof  he  shall  so  die 
seised,  by  the  space  of  five  years  next  after  the  dis- 
seisin, without  entry  or  continual  claim. 

8.  Where   a   person   who   has  a  right  of  entry  is  ^it.  §  402. 
under  any  legal  disability,  such  as  infancy,  coverture, 
imprisonment,  insanity,  or  absence  from  the  realm,  a 
descent  will  not  take  away  the  right  of  entry. 
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9.  The  right  of  possession  is  of  two  sorts  ;  an  ap- 
parent right  of  possession,  which  may  be  defeated  by 
proving-  a  better  ;  and  an  actual  right  of  possession, 
which  will  stand  the  test  against  all  opponents.  Thus, 
where  a  person  was  disseised,  the  disseisor  had  only 
the  naked  possession,  because  the  disseisee  might  enter 
and  evict  him  :  but  against  all  other  persons,  the  dis- 
seisor had  a  right ;  and  in  this  respect  only  could  be 
said  to  have  the  right  of  possession  ;  for,  in  respect 
of  the  disseisee,  he  had  no  right  at  all.  When  a  de- 
scent was  cast,  the  heir  of  the  disseisor  acquired  the 

jus  possessionis,  because  the  disseisee  could  not  enter 
upon  his  possession,  and  evict  him,  but  was  put  to  his 
real  action. 

10.  If  a  disseisor  dies  after  five  years'  quiet  posses- 
sion, and  the  disseisee  enters,  the  heir  of  the  disseisor 
may  maintain  an  ejectment ;  for  the  right  of  posses- 
sion belongs  to  him  though  the  mere  right  be  in  the; 
disseisee. 

11.  Where  the  person  who  has  the  actual  right  of 
possession  makes  his  claim,  and  brings  his  action, 
within  the  time  prescribed  by  the  statutes  of  Limit- 
ation, and  can  prove  by  what  unlawful  means  the  per- 
son in  possession  acquired  his  seisin,  he  will  then,  by 
judgment  of  law,  recover, that  possession  to  which  he 
had  such  actual  right.  But  if  he  omits  to  bring  his 
possessory  action  within  the  limited  time,  his  adversary 
may  imperceptibly  gain  an  actual  right  of  possession. 

12.  When  the  right  of  possession  is  gained,  the 
party  kept  out  of  possession  has  nothing  left  in  him 
but  the  mere  right  of  property,  or  jus  proprietatis, 
without  either  possession,  or  the  right  of  possession  ; 
and  his  estate  is  then  said  to  be  devested  and  turned 
to  a  right.  It  is  devested  because  the  right  owner  is 
turned  out  of  possession  ;  and  it  is  turned  to  a  right, 
because  the  right  of  possession,  and  consequently  the 
right  of  entry,  is  lost  ;  and  nothing  is  left  but  the 
jus  meruin,  or  mere  right  of  property  ;  which  cannot 
be  regained  by  a  possessory,  but  only  by  a  real  action. 
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13.  Where    the   right   of  entry   into  lands   is   lost;  Discontinu- 
aud   the  person  entitled   can  only  recover  by  a  real  ^"lel*^^^* 
action^  the  estate  is  said  to  be   discontinued.     Thus 

Lord  Coke   says   a  discontinuance  of  estate  in  lands  ,  , 

/  ,  1  Inst.  325 «. 

or   tenements  is  properly^  in  legal  understandings  an 
alienation   made  or  suffered  by  tenant  in  tail^  or  any 
that  is  seised  in    auter   droit,   whereby   the   issue   in 
tail   or  heir   or  successor,  or  those  in   remainder  or 
reversion,  are  driven  to  their  action,  and  cannot  enter. 

14.  The  instances  of  discontinuance  mentioned  by 
Littleton,  s.  593,  are,  1.  Where  an  abbot  aliened  the 
lands  whereof  he  was  seised  jure  ecclesice ;  in  which 
case  his  successor  could  not  enter  into  them,  although 
the  right  was  in  him,  but  was  put  to  his  action. — 
2.  Where  a  man  seised  in  right  of  his  wife  enfeoffed  an- 
other and  died  ;  the  wife  could  not  enter,  but  was  put 
to  her  action.  3.  Where  a  tenant  in  tail  of  land  en- 
feoffs another  and  has  issue,  and  dies ;  the  issue  may 
not  enter  into  the  land,  albeit  he  hath  right  ^nd  title 
to  it,  but  is  put  to  his  action. 

15.  In    consequence   of  this    doctrine    it   has   been 

long  settled,  that  where  a  tenant  in  tail  discontinues  Tit.2.  c.2, 
the  estate  tail,  which  he  may  do  by  feoffment  or  fine, 
the  person  to  whom  the  estate  tail  is  transferred  by 
these  assurances  acquires  the  right  of  possession  ; 
and  nothing  remains  in  the  issue  in  tail  but  the  mere 
right  of  property. 

16.  The  union  of  the  possession,  the  right  of  pos-  whatconstu 
session,  and  the  right  of  property,  constitute  a  complete  piete  tuk."' 
title  to  lands,  tenements,  and  hereditaments.     For  it  is 

an  ancient  maxim   of  law  that   no  title  is   completely 

good  unless  the  right  of  possession  be  joined  with  the 

right  of  property,  which  is  then  denominated  a  double 

right.     And  when  to  this  double  right  the  actual  pos-  iinsi.2<»:;«, 

session  is  also  united;  where  there   is,  according  to 

the  expression  of  Fleta,  juris  et  seisince  conjunctio  ; 

then,  and  then  only,  is  the  title  completely  legal. 

17.  Lord  Coke    has  thus  stated   the  whole  of  this  -^'^«- 


sao 


Remitter. 


Id.  %  $61. 


3  Comm.  20. 
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doctrine. — ''  It  is  to  be  known  that  there  is  jus  pra- 
prietaiis,  a  right  of  ownership  ;  jus  possessionis,  a. 
right  of  seisin  or  possession  ;  and  jus  proprietatis  et 
possessio7iis,  a  right  both  of  property  and  possession.. 
And  this  is  anciently  called  jus  dupUcatum,  or  droit 
droit.  For  example^  a  man  may  be  disseised  of  an 
acre  of  land^  the  disseisee  hath  jus  proprietatis j,  the 
disseisor  hath  jus  possessionis  ;  and  if  the  disseisee  re- 
lease to  the  disseisor,  he  hathy^s  proprietatis  et  pos- 
sessionis." 

18.  Littleton  says,  s.  659,  that  where  a  man  has  two 
titles  to  lands,  one  a  more  ancient,  and  the  other  a 
later  title,  if  he  comes  to  the  land  by  the  later  title 
yet  the  law  will  adjudge  him  in  by  force  of  the  elder 
title,  because  it  is  the  most  sure.  And  when  a  per- 
son is  adjudged  in  by  force  of  his  elder  title,  this  is 
said  to  be  a  remitter  in  him  ;  as  if  tenant  in  tail  dis- 
continues his  estate ;  afterwards  disseises  the  dis- 
continuee,  and  so  dies  seised,  whereby  the  tenements 
descend  to  his  issue,  or  cousin,  inheritable  by  force 
of  the  intail,  such  issue  or  cousin  is  remitted  to  the 
estate  tail,  as  his  elder  title.  For  if  he  should  be  in 
by  force  of  the  descent,  then  the  discontinuee  might 
have  a  writ  of  entry  sur  disseisin  against  him,  and 
should  recover  the  tenements  :  but  inasmuch  as  he  is 
in  his  remitter,  by  force  of  the  tail,  the  title  and  inte- 
rest of  the   discontinuee   is  taken  away,  and  defeated. 

19.  A  principal  cause  why  such  heir,  in  the  case 
aforesaid,  and  in  other  like  cases,  shall  be  said  in  his 
remitter,  is,  because  there  is  not  any  person  against 
whom  he  may  sue  his  writ  of  formedon ;  for  against 
himself  he  cannot  sue,  and  he  cannot  sue  against  any 
other,  none  other  being  tenant  of  the  freehold.  For 
this  cause  the  law  doth  adjudge  him  in  his  remitter, 
scilicet,  in  such  plight  as  if  he  had  lawfully  recovered 
the  same  land  against  another. 

20.  Sir  W.  Blackstone  has  observed,  that  if  the 
subsequent  estate  or  right  of  possession  be  gained  by 
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a  man*s  own  act  or  consent,  as  by  immediate  purchase, 
being  of  full  age,  he  shall  not  be  remitted.  For  the 
taking"  such  subsequent  estate  was  his  own  folly,  and 
shall  be  looked  upon  as  a  waiver  of  his  prior  right  ; 
therefore  it  is  to  be  observed,  that  to  every  remitter 
there  are  regularly  these  incidents.  An  ancient  right, 
and  a  new  defeasible  estate  of  freehold,  uniting  in  one 
and  the  same  person  ;  which  defeasible  estate  must 
be  cast  upon  the  tenant^  not  gained  by  his  own  act 
or  folly. 

21.  Lord  Coke,    however,  says,  that   a   man    shall  iinst.349&. 

•^  Moo.  llo. 

not  be  remitted  to  a  right  remediless,  for  the  which 
he  can  have  no  action :  as  if  the  issue  in  tail  be  bar- 
red by  the  fine  or  warranty  of  his  ancestor,  and  the 
freehold  is  afterwards  cast  upon   him,  he  shall   not  be 


Vide  1  Saun- 


remitted  to  his  estate  tail,  because  he  could  not  have  f^<^yf' u^es 
recovered  it  by  an  action. 

22.  The  modes  of  acquiring  a  title  to  real  property  i  last,  is  b. 
are  two  only  ;  descent  and   purchase.     The   former, 
where   the  title  is  vested  in  a  person  by  the  single 
operation  of  law ;  the  latter,   where  the  title  is  vested 
by   the  person's  own  act  and  agreement. 


G«5t 
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CHAP.  II. 


Descent  and  Consanguinity. 


Sect. 


1. 

Nature  of  Descent. 

Sect. 

19. 

Or     Naturalized^     or 

3. 
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made  Denizens. 

5. 

Consanguinity. 
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7. 
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mate. 

21. 
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12. 

And  natural  born  sub- 
jects. 

Sect] 

ON 

I 

23. 

neither    inherit    nor 
transmit. 
Corruption  of  Blood. 

Nature  of  de- 
scent. 


Dissert,  c.  1. 


Descent  or  hereditary  succession  is  the  title  whereby  a 
person  on  the  death  of  his  ancestor  acquires  his  estate^ 
as  his  heir  at  law.  An  heir^  therefore,  is  he  upon  whom 
the  law  casts  the  estate  immediately  on  the  death  of  the 
ancestor ;  and  an  estate  so  descended  on  the  heir  is^  in 
law,  called  the  inheritance. 

2.  Although  the  right  of  inheriting  be  known  to  the 
laws  of  every  civilized  country^  and  is  founded  on  the 
best  principles  of  reason,  yet  it  is  not  derived  from  na- 
tural law^  or  which  can  belong  to  any  man  in  a  state  of 
nature ;  from  which  it  follows  that  the  numerous  and 
arbitrary  rules  by  which  its  course  is  either  directed  or 
interrupted  can  never  properly  be  esteemed  or  objected 
to,  as  violations  of  natural  justice.  Our  laws  of  descent 
are  derived  from  feudal  principles,  and  differ  essentially 
from  the  Roman  law  of  succession  ;  for  with  us  the  heir 
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succeeds  as  related  to  the  ancestor  in  blood,  and  desig- 
nated to  inherit  the  estate,  by  the  terms  of  the  grant. 

3.  Not  only  every  thin"^  which  falls  under  the  deno-  what  goes  to 

the  heir. 

niination  of  real  estate  descends  to  the  heir,  but  also 

Tit.  1. 

heir  looms,  and  all  such  other  chattels  as  are  annexed 
to,  or  connected  with  the  freehold;  as  wainscots^ 
benches,  doors,  windows,  and  the  like. 

4.  Every  species  of  tree,  whether  timber  or  not, 
standing  on  the  land  at  the  death  of  the  ancestor,  toge- 
ther with  the  grass  actually  growing,  though  ripe  for 
cutting,  descend  to  the  heir.  But  corn  and  every  other 
vegetable  produced  annually  by  labour  and  cultivation,, 
goes  to  the  executor  or  administrator  of  the  ancestor^ 
as  a  compensation  for  the  expense  of  raising  them. 

5.  The  doctrine  of  descents,  or  law  of  inheritance  in  Consanguinity. 
fee  simple,  depends  on  the  nature  of  kindred,  and  the 

several  degrees  of  consanguinity.  It  will  therefore  be 
first  necessary  to  state  the  true  notion  of  this  kindred  or 
alliance  in  blood.  Consanguinity  or  kindred  is  defined 
to  be  vinculum  personarum  ah  eodem  stipite  descenden- 
Hum;  the  connection  or  relation  of  persons  descended 
from  the  same  stock ;  it  is  either  lineal  or  collateral. 
Lineal  consanguinity  is  that  which  subsists  between  per- 
sons of  whom  one  is  descended  in  a  right  line  from  the 
other ;  as  between  father,  grandfather,  and  great  grand- 
father. Every  generation  in  this  direct  lineal  consan- 
guinity constitutes  a  degree,  reckoning  either  upwards 
or  downwards.  Collateral  consanguinity  is  that  which 
subsists  between  persons  lineally  descended  from  the 
same  ancestor,  who  is  the  stirps,  trunk,  or  common 
stock,  but  who  do  not  descend  the  one  from  the  other ; 
as  brothers,  and  the  children,  grandchildren,  &c.  of 
brothers. 

6.  The  method  of  computing  the  degrees  of  con-  i  inst.  23  6. 
sanguinity  by  the  canon  law,  which  our  law  has  adopted, 

is  as  follows : — We  begin  at  the  common  ancestor,  and 
reckon  downwards ;  and  in  whatever  degree  the  two 
persons,  or  the  most  remote  of  them,  is  distant  from  the 
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common  ancestor^  that  is  the  degree  in  which  they  are 
said  to  be  related. 

7.  With  respect  to  the  persons  who  are  capable  of 
claiming  an  estate  in  fee  simple,  as  the  heirs  of  one  who 
died  seised  thereof^  they  must  be  first  legitimate;  se- 
condly^ natural  born  subjects,  or  naturalized,  or  made 
denizens ;  thirdly,  not  attainted  of  treason  or  felony,  or 
claim  through  any  ancestor  who  was  attainted  of  trea- 
son or  felony. 

8.  No  person  can  succeed  to  an  estate  as  heir,  who 
is  not  born  in  lawful  matrimony  ;  for  it  is  a  maxim  of 
law,  that  hceres  legitimus  est  quern  nuptice  demonstranif' 
and  a  bastard  being  filius  nullius,  can  neither  inherit 
from  his  father  nor  mother ;  consequently,  can  have  no 
heirs  but  his  own  children. 

9.  By  the  old  law,  if  the  husband  was  within  the 
four  seas,  and  his  wife  had  issue,  no  evidence  would 
be  admitted  to  prove  such  issue  a  bastard,  unless  the 
husband  was  incapable  of  procreation.     But  Mr.  Har- 
grave  has  observed,  that  this  was  never  an  universal 
rule ;  and  that  it  has  been  long  settled,  that  not  only 
proof  of  being  out  of  the  kingdom,  but  also  every  other 
kind  of  evidence  tending  to  prove  the  impossibility,  ' 
or  even    improbabihty,    of  the  husband's    being    the 
father^  is  admissible.      And  in  the  late  claim  to  the.  ' 
earldom  of  Banbury^  the  House  of  Lords  adhered  toM-^ 
this  principle.  i^ 

10.  With  respect  to  posthumous  children,  the  rule  '^^ 
formerly  was,  that  they  must  be  born  within  nine 
months,  or  forty  weeks,  after  the  death  of  the  husband. 
But  now  the  Courts  consider  nine  months  merely  as  the 
usual  time,  and  do  not  decline  exercising  the  discretion 
of  allowing  a  longer  space,  where  the  opinion  of  phy- 
sicians or  the  circumstances  of  the  case  have  required 
it.  In  a  late  instance,  upon  an  issue  directed  out  of 
Chancery ;,  a  child  born  forty- three  weeks,  except  one 
day,  after  the  husband's  deaths  was  found  to  be  legi- 
timate. 
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11.  Where  a  widow  is  suspected  of  feigning  herself  i  inst.s.j.n.  i. 
pregnant,  with  a  view  to  produce  a  supposititious  child  ; 

the  presumptive  heir  may  have  a  writ  de  ventre  inspici- 
endo,  to  exalnine  whether  she  be  pregnant  or  not;  and 
if  she  be  pregnant,  to  keep  her  under  a  proper  restraint, 
till  she  be  delivered. 

12.  No  person  is  capable  of  inheriting  lands  unless  And  naturai- 
he  is  a  natural  born  subject ;  or  naturalized  by  act  of   ^^^'^^  ^^*^  ^* 
parliament,  or  made  a  denizen  by  the  King's  letters  pa- 
tent.    By  the  common  law  every  person  born  out  of 

the  King's  dominions  or  allegiance  was  deemed  an 
alien.  But  by  the  statute  25  Edw.  3.  s.  2.  it  was  enacted 
that  all  children  born  abroad,  whose  fathers  and  mothers 
were,  at  the  time  of  their  birth  in  allegiance  to  the 
King,  and  the  mother  had  passed  the  seas  with  her 
husband's  consent,  might  inherit,  as  if  born  in  England. 

13.  By  the  statute  7  Ann.  c.  5.  it  is  enacted,  that  the 
children  of  all  natural-born  subjects^  born  out  of  the 
allegiance  of  her  Majesty,  her  heirs  or  successors,  shall 
be  deemed  to  be  natural-born  subjects.  And  by  the 
statute  4  Geo.  2.  c.  21.  reciting  that  doubts  had  arisen 
respecting  the  construction  of  the  statute  7  Ann.,  it  is 
enacted  that  all  children  born  out  of  the  ligeance  of  the 
Crown  of  England,  or  which  should  be  born  out  of  such 
ligeance,  whose  fathers  were  or  should  be  natural-bom 
subjects  at  the  time  of  the  birth  of  such  children,  should 
by  virtue  of  the  said  act  of  7  Ann.  and  of  this  act,  be 
adjudged  to  be  natural-born  subjects  provided  their 
fathers  were  not  attainted  of  high  treason,  or  liable  to 
the  penalties  of  high  treason^  in  case  of  their  returning 
to  Great  Britain  or  Ireland^  or  in  the  service  of  any 
state  in  enmity  with  the  Crown  of  England. 

14.  By  the  statute  13  Geo.  3.  c.  21.  it  is  enacted^ 
that  all  persons  born  out  of  the  ligeance  of  the  Crown 
of  England,  whose  fathers  were  or  should  be,  by  virtue 
of  the  statutes  7  Ann.  and  4  Geo.  2.,  entitled  to  the 
rights  and  privileges  of  natural-born  subjects,  should  be 
deemed   natural-born   subjects.      In    consequence    of 
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these  statutes^  all  persons  born  out  of  the  King's  ligeance 
whose  fathers  and  grandfathers  were  natural-born  sub- 
jects, are  held  Xo  be  natural-born  subjects,  and  as  such 
are  capable  of  inheriting. 

Bacon«.Bacon,  15.  It  was  held  in  the  reign  of  Charles  1.,  that  under 
the  statute  25  Edvv.  3.  the  child  of  an  EngUsh  mer- 
chant, born  abroad,  whose  mother  was  an  alien,  should 
inherit.  This  determination  was  founded  on  the  prin- 
ciple that  the  words  of  the  statute  25  Edw.  3.  whose 
fathers  and  mothers  should  be  construed  in  the  disjunc- 
tive. But  this  mode  of  construction  has  been  denied  in 
the  following  case.  HicA. 

T^xmK^m.^  1^-  Henrietta  Knight,  a  natural-born  subject,  quitted 
the  kingdom,  and  married  Count  Duroure,  an  alien,  by 
whom  she  had  a  son,  born  abroad.  The  question  was, 
whether  this  son  was  capable  of  inheriting  lands  in 
England,  as  heir  to  his  mother. 

Lord  Kenyon  said,  that  supposing  there  existed  any 
doubts  respecting  the  meaning  of  the  statute  25  Edw.  3., 
yet  the  subsequent  statutes  operated  as  a  parliamentary 
exposition  of  it;  particularly  the  stat.  4  Geo.  2.  c.  21. 
which  had  closed  the  question,  by  enacting  that  all 
children  born  out  of  the  hgeance  of  the  Crown,  whose 
fathers  were  natural-born  subjects,  should  be  natural- 
born  subjects.  And  also  the  statute  13  Geo.  2.  c.  21., 
which  extended  the  same  privilege  to  grandchildren  ; 

1  Vent.  422.  \yyy^  g^jn  confined  them  to  the  paternal  line :  from  which 
it  clearly  followed,  that  a  person  born  in  foreign  parts, 
and  of  a  foreign  father,  did  not  derive  inheritable  blood, 
in  this  kingdom,  from  his  mother. 

CoUingwood  V.       17.  If  an  alien  has  two  sons  born  in  Eng^land,  the 

Pace   1  Vent.  .  . 

413.  b.  Bridg.  onc  may  inherit  from  the  other,  though  none  of  them 
^   '  can  inherit  to  their  father:  for  the  descent  between 

them  is  immediate;  and  one  shall  make  his  title  in  a 

writ  of  mort  d' ancestor  rs  heir  to  his  brother  without 

mention  of  the  father. 
liJ^&'426'         ^^'  Formerly,  where  an  alien  was  medius  antecessor^ 

no  title  could  be  derived  through  him :  but  still  an  alien. 
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does  not  impede  the  descent.  Thus,  if  an  eldest  son 
were  an  alien,  the  law  took  no  notice  of  him ;  and  the 
lands  would  descend  to  the  younger  brother.  So  if 
a  person  purchased  land,  and  died,  leaving*  no  relation 
on  the  part  of  his  father,  but  an  alien,  it  would  descend 
to  the  heir  on  the  part  of  the  mother. 

19.  An  alien   may  be  naturalized  by  act  of  parlia-  Or  naturalized, 

^  ...  or  made  dem- 

ment,  by  which  he  becomes  as  capable  of  inheriting  zens. 
real  property  as   if    he  were  a  natural-born   subject,  jj^^g^^g^ 
And  if  an  ahen  be  made  a  denizen  by  the  King's  letters  129.  a. 
patent,  and  afterwards  purchases  lands,  his  son,  born  be- 
fore his  denization,  cannot  inherit  those  lands  :  but  a  son 
born  after  the  denization  may  inherit  them,  even  though 
his  elder  brother  were  living.     For  the  father  before 
denization  had  no  inheritable  blood  to  communicate  to 
his  eldest  son :  but  by  denization  it  acquired  an  here- 
ditable  quality,  which  was  transmitted  to  his  subsequent 
posterity.     If  he  had  been  naturalized,  such  eldest  son 
might  then  have  inherited ;  for  that  cancels  all  defects, 
and  is  allowed  to  have  a  retrospective  energy,  which 
simple  denization  has  not. 

20.  By  the  statute  11  &  12  Will.  3.c.6.it  is  enacted,  a  title  may  be 
that  all  persons,  being  natural-born  subjects,  may  inherit  through  an 
and  make  their  title  by  descent  from  any  of  their  ances-  ^^^^"' 
tors,  lineal  or  collateral,  although  their  father  or  mother, 

or  their  ancestor,  through  whom  they  derive  their  pedi- 
gree, were  born  out  of  the  King's  allegiance.  But  by  a 
subsequent  statute,  25  Geo.  2.  c.  39.,  it  is  provided, 
that  no  right  of  inheritance  shall  accrue,  by  virtue  of 
the  former  statute,  to  any  person  whatsoever,  unless 
they  are  in  being,  and  capable  to  take  as  heirs,  at. the 
death  of  the  person  last  seised :  with  an  exception  to 
the  case  where  lands  shall  descend  to  the  daughter  of 
an  alien ;  which  descent  shall  be  devested  in  favour  of 
an  after-born  brother,  or  the  inheritance  shall  be  divided 
with  an  after-born  sister  or  sisters ;  according  to  the  /«/ra,  c.  3. 
usual  rule  of  descent. 
-  21.  Persons  attainted  of  high  treason  or  felony  are  tdnteS'can 
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neither  inherit   incapablc  of  itiheritino^  lands^  or  of  transmitting  them 

nor  transmit.  ^  i      •         i  -i  i  mi  t  i   ^    t 

1  Inst.  8  a.       by  descent  to  their  children.      1  hus  Lord  Coke  says, — 

''  If  a  man  be  attainted  of  treason  or  felony,  he  can  be 
heir  to  no  man,  nor  any  man  heir  to  him,  propter  de- 
lictum.  And  this  disability  can  only  be  removed  by 
act  of  parliament.  But  a  person  may  inherit  from  one 
of  his  parents,  though  the  other  was  attainted  of  trea- 
son or  felony  ;  for  duplicatus  sanguis  is  not  necessary 
in  descents. 
Cent  5  Ca  27  ^'  Thus  it  is  Stated  by  Jenkins  to  have  been  re- 
Noy  165.  solved  in  the  Exchequer  Chamber,  that  where  an   at- 

2  Hawk.  P.O.  .  ^  .     ,  ,     .  ,  ,      ,  .  ,       , 

c.  49.  s.  49.  tainted  person  married  an  heiress,  and  had  issue  by  her, 
that  issue  should  inherit ;  for  the  marriage  was  lawful, 
and  the  issue  claimed  only  from  the  mother. 

Corruption  of  23.  There  is  a  farther  consequence  of  an  attainder 
for  treason  or  felony,  which  is,  the  corruption  and  ex- 
tinction of  all  hereditary  blood  in  the  person  attainted  ; 
by  which  he  is  rendered  not  only  incapable  himself  of 
inheriting  or  transmitting  his  own  property  by  heir- 
ship ;  but  he  will  also  obstruct  the  descent  of  lands  or 
tenements  to  his  posterity,  in  all  cases  where  they  are 
obliged  to  derive  their  title  through  him,  from  any  re- 
mote ancestor. 

Law  of  For-  24.  This   doctrine   is  thus   explained   bv  the  Hon. 

feiture,  4th  ed.    ^.       ,        ^r      i  t     •  •       •    i      •         n 

72.  Charles  Yorke  : — ''  It  is  a  principle  in  all  states,  where 

jrj     nr 

a  man  is  neither  a  subject  by  birth,  or  express  compact, 
or  has  voluntarily  renounced  the  mutual  obligations,  to 
consider  him  as  not  within  their  obedience,  or  even  no4 
tice:  but  when  he  has  forfeited  his  civil  rights  bj^ 
crime,  he  is  regarded  as  still  subject  to  their  power *i^ 
and  in  every  respect  within  the  strict  consideration  of 
the  law :  that  the  ancient  common  law  of  England 
clearly  proceeds  upon  this  principle.  Where  a  man 
was  not  capable  of  civil  rights  by  nature,  as  an  alien 
born,  and  never  naturalized,  being  unknown  to  the 
law,  he  was  excluded  from  inheriting ;  and  the  next  of 
kin  within  the  allegiance,  who  did  not  claim  under 
him,  was  admitted .  or  where  he  had  incurred  civil 
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disabilities^  by  his  own  voluntary  act,  not  criminal ;  as 
one  who  entered  religion,  or  abjured  the  realm,  he  was 
taken  to.  have  undergone  civil  death,  and  the  next  in 
descent  entered.  But  where  he  is  attainted  of  treason 
or  felony,  the  law  will  not  pass  him  over,  and  marks 
him  out  in  rei  exemplum  et  infamiam.  Hence  it  is, 
that  though  he  was  never  in  possession,  nor  those  who 
claim  under  him  more  capable  of  inheriting  than  he, 
by  reason  of  the  consequential  disabihty  arising  from 
the  attainder  of  the  ancestor ;  yet  the  estate  will  be  in- 
terrupted in  its  course  to  the  collateral ;  and  escheat/* 

25.  Thus  it  is  laid  down  by  Lord  Hale,  that  if  there  p.  c  Part  i. 
be  grandfather,  father,   and  son,   and  the  father  is  at- 
tainted^ and  dies  in  the  lifetime  of  the  grandfather,  the 

son  cannot  inherit  an  estate  in  fee  simple  from  the 
grandfather ;  because  he  must  necessarily  derive  his 
descent  through  his  father,  which  he  cannot  do  by 
reason  of  the  attainder. 

26.  Where  there  were  two  brothers,  and  the  youngest  Grey's  case, 
had  issue  a  son,  and  was  attainted  of  high  treason,  and  cro!'^Car!'543. 
executed;  it  was  held  that  this   son  could  not  inherit 

from  his  uncle  ;  because  he  must  of  necessity  derive 
his  descent  through  his  father. 

27.  A.  and  B.  were  brothers,  A.  was  attainted,  and  ivent.  4ie. 

42G. 

had  issue  C,  and  died :  C.  purchased  lands^  and  died 
without  issue.  Held  that  B.,  his  uncle,  could  not  in- 
herit from  him;  because  he  must  derive  his  descent 
through  A.,  who  was  the   medius  ancestor,  and   in-  > 

capable. 

28.  If  a  man  has  two  sons,  and  the  eldest  is  attainted.  Dyer  48  a. 
and  afterwards  the  father  dies  seised  of  an  estate  in  fee 
simple,  the  younger  brother  cannot  inherit  from  the 
father ;  for  the  elder  brother,  though  attainted,  is  still  a 
brother,  and  no  other  can  be  heir  to  the  father,  while 

he  is  alive. 

This    was   considered  as   such  a  hardship,   that  in  Rot.  Pari. 
1  Hen.  4.  a  petition  was  preferred  by  the  Commons  to  Voi.iii.440. 
the  King,  praying,   that  where  the  eldest  son^  during 

VOL.    III.  2  b 
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the  life  of  the  father^  was  attainted,  the  next  brother 
might  notwithstanding-  succeed,  as  heir  to  his  father 
to  which  the  King  answered, — ''  Let  the  common 
law  run.'' 

29.  It  is,  however,  a  general  rule,  that  the  attainder 
of  a  person  who  need  not  be  mentioned  in  the  de- 
rivation of  the  descent  does  not  impede,  let  the  an- 
cestor be  never  so  remote  :  therefore,  where  a  person 
may  claim  as  heir  to  an  ancestor,  without  being  obliged 
to  derive  his  descent  through  an  attainted  person  ;  he 
will  not  be  affected  by  his  attainder. 

30.  Thus,  in  the  case  of  the  attainder  of  an  elder 
son,  if  such  elder  son  dies  in  the  lifetime  of  his  father, 
without  issue,  the  younger  son  will  then  inherit  from 
the  father;  because  he  can  derive  his  descent  from 
him,  without  claiming  through  or  mentioning  his  elder 
brother. 

31.  Lord  Coke  says,  if  a  man  has  issue  two  sons, 
and  after  is  attainted,  and  one  of  the  sons  purchases 
lands,  and  dies  without  issue,  the  other  brother  shall  be 
heir  :  for  the  attainder  of  the  father  only  corrupts  the 
lineal  blood,  and  not  the  collateral  blood  between  the 
brothers,  which  was  vested  in  them  before  the  attain- 
der. But  some  held,  that  if  a  man,  after  attainder,  have 
issue  two  sons,  the  one  of  them  cannot  be  heir  to  the 
other,  because  they  could  not  be  heir  to  the  father;  for 
that  they  never  had  any  inheritable  blood  in  them.  It 
is  however  now  settled,  that  the  descent  between  bro- 
thers is  immediate  ;  therefore  that  the  attainder  of  the 
father  does  not  prevent  his  sons  from  inheriting  from 
each  other  ;  for  though  the  father  is  medium  differ  ens 
sanguinis,  yet  he  is  not  medium  dijfferens  hcereditatis. 

2Comm.256.  32.  Sir  W.  Blackstonc  observes,  that  corruption  of 
blood  being  looked  upon  as  a  peculiar  hardship,  there- 
fore in  most,  if  not  all,  the  new  felonies,  created  by 
parliament  since  the  reign  of  Henry  VIIL,  it  is  de- 
clared that  they  shall  not  extend  to  any  corruption  of 
blood. 


1  Inst.  8  a. 
Hoby's  case, 
Palm.  19. 


Collingwood 
V  Pace, 
1  Vent.  413. 
3  Salk.  129. 
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33.  By  a  statute  passed  in  7  Ann.  it  was  enacted, 
that  corruption  of  blood  should  cease  upon  the  death 
of  the  two  grandsons  of  James  II.  It  has,  however, 
been  revived  by  a  modern  statute,  39  Geo.  3.  c.  93. 
But  by  a  subsequent  one,  54  Geo.  3.  c.  145.,  it  is  con- 
fined to  high  treason,  petit  treason,  and  murder  ;  and 
to  the  crime  of  abetting-,  procuring,  or  counselling  the 
game,  (a) 

(a)  With  respect  to  restitution  of  blood,  vide  Title  XXVI.  c.  2. 
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CHAP.  III. 


Rules  or  Canons  of  Descent. 


Sect,    1.  1.  Canon.  Inheritances 
lineally  descend. 

2.  Rule    that    nemo    est 

haeres  viventis. 

3.  The  Ancestor  must  die 

seised. 
7.  Exceptions  to  this  Rule. 

1 0.  Exp  lanation  of  the  first 

Canon. 

11.  A  Descent  may  he  de- 

feated by  the  birth  of 
a  nearer  Heir. 
15.  Exclusion  of  the  asceiid- 
ing  Line. 

20.  11.  Canon.   Males  pre- 

ferred to  Females. 

21.  III.  Canon.  The  eldest 

Male  succeeds. 
24.  But  Females  equally. 
26.  IV.  Canon.     Right  of 

Representation. 
30.  V.  Canon.     Collateral 

Descents. 


Sect.  31.  The  Heir  must  be  of 
the  Blood  of  the  first 
Purchaser. 

36.  Descents  ex  parte  pa- 

tern^  et  materiiS,. 

37.  What  Acts   will  alter 

the  Descent. 
46.  What    Acts    will   not 
have  that  Effect. 

50.  VI.  Canon.  Proximity. 

51.  Exclusion  of  the  Half 

Blood. 
54.   What  Seisin  necessary. 

65.  Trust  Estates  are  with- 

in this  Rule. 

66.  And Advowsons ^Tithes y 

S;c. 
70.  VII.  Canon.  The  Male 

Stocks  preferred. 
72.  Mode    of   tracing    an 

Heir  at  Law. 
81.  Observations  on  Black* 

stone. 


Section  I. 


I.  €ajion.    In- 
heritances 
lineally  de- 
scend. 


The  first  rule  or  canon  of  descent,  as  laid  down  by  Sir 
W.  Blackstone,  is, — ''  That  inheritances  shall  lineally 
descend  to  the  issue  of  the  person  who  last  died  actually 
seised,  in  infinitum :  but  shall  never  lineally  ascend." 
To  explain  this  and  the  subsequent  canons  of  de- 
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scent,  it  will  be  necessary  to  premise  some  rules  and 
principles  of  the  common  law,  which  are  applicable  to 
this  subject. 

2.  It  is  a  rule  of  the  common  law,  that  no  inheritance  R^^f  t^*^  «"'»<' 

esi  hares  vt- 

can  vest,  nor  can  any  person  be  the  actual  complete  vetuis. 
heir  of  another,  till  the  ancestor  is  previously  dead  ; 
nemo  est  hceres  viventis.  Before  that  time,  the  person 
who  is  next  in  the  line  of  succession  is  called  an  heir 
apparent,  or  an  heir  presumptive.  Heirs  apparent  are 
such,  whose  right  of  inheritance  is  indefeasible,  pro- 
vided they  outhve  their  ancestor  ;  as  the  eldest  son,  or 
his  issue ;  who  must,  by  the  course  of  the  common  law, 
be  heir  to  the  father,  whenever  he  happens  to  die. 
Heirs  presumptive  are  such  who,  if  the  ancestor  should 
die  immediately,  would,  in  the  present  circumstances  of 
things,  be  his  heirs  ;  but  whose  rights  of  inheritance 
may  be  defeated  by  the  contingency  of  some  nearer 
heir  being  born. 

3.  Another  rule  of  the  common  law  respecting  de-  The  ancestor 

^  must  die  seised. 

scents  IS,  that  no  person  can  properly  be  such  an  an- 
cestor, as  that  an  inheritance  can  be  derived  from  him, 
unless  he  had  an  actual  seisin.  Or,  as  Lord  Coke  ex- 
presses it, — ''  A  man  that  claimeth  as  heir  in  fee  simple  i  inst.  its. 
to  any  man  by  descent,  must  make  himself  heir  to  him 
that  was  last  seised  of  the  actual  freehold  and  inherit- 
ance.'* And  Lord  Hale  says — '^'^  The  last  actual  seisin  Hist.c.  ii. 
in  any  ancestor  makes  him,  as  it  were,  the  root  of  the 
descent,  equally,  to  many  intents,  as  if  he  had  been  a 
purchaser  :  and  therefore  he  that  cannot,  according  to 
the  rules  of  descents,  derive  his  succession  from  him 
that  was  last '  actually  seised,  though  he  might  have 
derived  it  from  some  precedent  ancestor,  shall  not  in- 
herit.*' 

4.  The  law  requires  this  notoriety    of  possession,  2Comm.209. 
says  Sir  W.  Blackstone,  as  evidence  that  the  ancestor 

had  the  property  in  himself,  which  is  to  be  transmitted 
to  his  heir.  The  seisin,  therefore,  of  any  person  makes 
him  the  root  or  stock  from  which  all  future  inh6ritance> 
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by  right  of  blood,  must  b^  derived;  which  is  briefly 
expressed  in  the  maxim  of  Fleta,  seisinafacit  stipitem. 

Tit.  1.  5.  The  nature  of  seisin,  and  the  difference  between 

seisin  in  deed  atid  seisin  in  law,  has  been  explained  in 

Lit.  8. 8.  a  former  Title.  It  is  therefore  sufficient  here  to  observe, 

1  Inst.  lis.  ,  ,  .  .        ^  .         ,      . 

15  a.  that  when  a  person  acquires  an  estate  m  fee  simple  in 

land  by  descent,  it  is  necessary  that  he  should  enter  on 
the  lands  to  gain  a  seisin  in  deed,  in  order  to  transmit 
it  to  his  heir  ;  for  if  he  has  a  seisin  in  law^  only,  it  will 
not  be  sufficient. 

id.ibb.  6.  The  rule  is  the  same  with  respect  to  incorporeal 

hereditaments.  So  that  where  an  advowson  in  gross, 
or  a  rent,  descends  to  a  person,  he  must  actually  pre- 
sent to  the  church,  and  receive  the  rent,  before  he  can 
become  the  stock  of  a  descent :  but  if  the  advowson  be 
appendant  to  a  manor,  there  actual  seisin  of  the  manor 
will  give  a  seisin  of  the  advowson. 

Exceptions  to  7.  There  are,  however,  several  exceptions  to  this 
rule,  as  where  an  ancestor  acquires  an  estate  by  his 
own  act,  he  is  in  many  cases  allowed  to  transmit  it  to 
his  heirs,  though  he  never  had  actual  seisin  of  it  him- 

1  Rep.  98a.  self.  Thus  it  is  laid  down  arguendo,  in  Shelley's  case, 
that  if  a  fine  was  levied  to  A.  in  fee,  and  afterwards, 
but  before  execution,  A.  died,  his  heir  might  enter  ; 
and  though  he  were  the  first  that  entered,  yet  he  should 
be  in  by  descent ;  it  being  a  rule,  that  where  the  heir 
takes  any  thing  which  might  have  vested  in  the  ances- 
tor, the  heir  should  be  in  by  descent.  It  was  however 
observed,  that  in  a  case  of  this  kind  the  heir  would  not 
have  been  in  directly  by  descent,  either  to  be  in  ward, 
or  to  have  had  his  age,  or  to  have  tolled  the  entry  of 
one  who  had  right. 

-^''•98*.  8.  In  the  case  of  an  exchange,  if  both  parties  die 

before  either  enters,  the  exchange  is  totally  void  :  but 

Tit.  32.  c.  6.  if  one  of  the  parties  enters,  and  the  other  dies  before 
entry,  his  heir  may  enter,  and  shall  be  in  by  descent. 

9.  Trust  estates  or  equitable  interests  in  lands  or 
tenements  maybe  transmitted  to  the  heir,  by  an  an- 


Title  XXIX.  Descent.  Ch.  III.  ?  10-^14.  375 

cestor  >vho  never  had  obtained  any  kind  of  seisin  of 
possession  whatever.     Thus  where  a  person  contracts 
for  the  purchase  of  a  real  estate,  and  dies  before  it  is  Potter  ».rot- 
conveyed  to  him^  his  equitable  interest  will  descend  to  ^^^'  ^  ^'^^'  ^*^'^* 
his  heir,  if  not  disposed  of  by  will. 

10.  We  now  return  to  the  first  canon  of  descent,  in  Explanation  of 
consequence  of  which,  whenever  a  person  dies  seised  ^^^  ^'^^^  *^''"""' 
in  fee  simple  of  a  real  estate,  leaving  issue,  it  immedi- 
ately descends  to  such  issue,  on  wkom  the  freehold  in 

law  is  cast  before  entry. 

11.  It  has  been  stated  to  be  a  rule  of  law,  that  the  a  descent  may 
freehold  shall  never,  if  possible,  be  in  abeyance.     It  is  thebiru/ofa^ 
therefore  settled,  that  lands  shall  always  descend  to  the  ST^^'"^' 
person  who  is  heir  at  the  time  of  the  death  of  the  an-  ^^°^^'  ^^*' 
cestor  :  but  such  descent  may  be  defeated  by  the  sub- 
sequent birth  of  a  nearer  heir.     Thus  where  a  person 

dies  leaving  his  wife  ensient,  the  common  law,  not  con- 
sidering the  infant  in  ventre  matris  to  be  in  existence, 
casts  the  freehold  on  the  person  who  is  then  heir.  But 
when  the  posthumous  child  is  born,  his  guardian  may 
enter  upon  such  heir,  and  take  the  estate  from  him. 

12.  It  was  formerly  doubted  whether  in  a  case  of 
this  kind  the  posthumous  child  was  entitled  to  the  pro- 
fits from   the  death  of  his  ancestor^  or  only  from  the 

time  of  his  birth.     But  in  a  modern  case  Lord  C.  J.  Gpodtitien. 

Newman, 

De  Grey  laid  it  down  as  clear  law,  upon  the  authority  «/{/>«• 
of  a  case  in  the  Year  Books,  Trin.  9  Hen.  6. 25  a.  that 
a  posthumous  child  was  not  entitled  to  any  profits  re- 
ceived before  his  birth ;  because  the  entry  of  the  heir 
was  congeable,  till  the  posthumous  child  was  born. 

IS.  If  a  man  has  issue  a  son  and  a  daughter,  and  the  i  inst.  lu. 
son  purchases  lands  in  fee,  and  dies  without  issue  ;  the 
daughter  shall  inherit  the  land  from  him.     But  if  after- 
wards the  father  has  issue  a  son,  this  son  shall  enter 
into  the  land,  as  heir  to  his  brother,  and  oust  his  sister. 

14.  So  where  a  son  purchased  land,  and  died  with-  Bro.  Ab.Tit. 
out  issue,  his  uncle  entered  as  his  heir;  two  years  after    ^^""^'P- 
the  father  had  issue  another  son  ;  and  it  was  held  that 
such  other  son  might  enter  on  his  uncle. 
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15.  The  last  clause  of  the  first  canon  of  descent,  by 
which  parents^  and  all  lineal  ancestors^  are  excluded 
from  succeeding  to  the  inheritance  of  their  offspring,  is 
derived  from  the  feudal  law,  in  which^  we  have  seen,  it 
was  a  settled  maxim  that  the  ascending  line  should  in 
no  case  inherit.  This  rule  appears  to  have  been  fully 
established  in  England  in  the  time  of  King  Henry  H.  ; 
for  Glanville  writes,  hcereditas  nunquam  autem  na- 
turaliter  ascendit.  And  it  was  probably  derived  im- 
mediately to  us  from  the  customs  of  Normandy. 

16.  ''^If  (says  Littleton,  s.  3.)  there  be  father  and 
son,  and  the  father  hath  a  brother  that  is  uncle  to  the 
son,  and  the  son  purchase  land  in  fee  simple,  and  die 
without  issue,  living  his  father ;  the  uncle  shall  have 
the  land,  as  heir  to  the  son,  and  not  the  father,  yet  the 
father  is  nearer  of  blood  ;  because  it  is  a  maxim  in 
law,  that  inheritance  may  lineally  descend,  but  not 
ascend.  Yet  if ,  the  son,  in  this  case,  die  without  issue, 
and  his  uncle  enter  into  the  land,  as  heir  to  the  son,  as 
by  law  he  ought,  and  after  the  uncle  dieth  without 
issue  living ;  the  father  shall  have  the  land,  as  heir  to 
the  uncle,  and  not  as  heir  to  the  son." 

17.  Lord  Coke  has  observed  on  this  passage,  that  if 
the  uncle  does  not  enter,  the  father  cannot  inherit  from 
him;  because  he  must  make  himself  heir  to  the  person 
fest  seised,  which  the  uncle  was  not ;  for  the  person 
last  seised  was  the  son,  to  whom  the  father  cannot 
make  himself  heir. 

18.  A  father  or  mother  may  however  be  cousin  to 
their  own  child  ;  and  in  that  relation  may  inherit  from 
him,  notwithstanding  the  relation  of  father  or  mother. 

19.  A  son  died  seised  of  lands  in  fee,  without  issue, 
or  brother  or  sister,  but  leaving  two  cousins  his  heirs 
at  law,  one  of  whom  was  his  own  mother.  And  the 
question  was,  whether  the  mother  could  take  as  heir 
to  her  son.  It  was  determined  by  Sir  J.  Jekyll,  M.  R. 
that  though  a  father  or  mother  could  not,  as  father  or 
mother,  inherit  immediately  after  their  son  ;  yet  if  the 
case  should  so  happen,  that  the  father  or  mother  were 
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cousin  to  the  son^  and  as  such  his  heir^,  they  might  take 
notwithstanding ;  and  that  here,  though  the  heir  was 
also  mother,  this  did  not  hinder  her  from  taking  in  the 
capacity  or  relation  of  cousin.    Iwi-^isi  J^dj  rnoit  t 

20.  The  second  canon  or  rule  of  descent  is, — ''  That  ii-  Canon. 
the  male  issue  shall  be  admitted  before  the  female.''  red  to  females. 
Thus  sons  are  admitted  before  daughters  ;  or,  as  Lord  -tM- - 
Hale  expresses  it, — '*^  In  descents  the  law  prefers  the  Hist.  c.  ii.' ^ 
worthiest  of  blood ;  therefore  the  son,  inherits  and  ex- 
cludes the  daughter.     The  brother  is  preferred  before 

the  sister,  the  uncle  before  the  aunt.''  But  daughters 
succeed  before  collateral  relations  ;  and  in  all  cases  of 
descent,  females  are  preferred  to  more  remote  males ;  2  Comm.  214. 
our  law  steering  a  middle  course  between  the  absolute 
rejection  of  females,  and  the  putting  them  on  a  footing 
with  males. 

21.  The  third  canon  or  rule  of  descent  is, — ''That  m.Canon. 

.  The  eldest  male 

where  there  are  two  or  more  males,  m  equal  degree,  the  succeeds. 
eldest  only  shall  inherit,  but  the  females  all  together." 

The  doctrine  of  primogeniture  is  also  of  feudal  origin; 
for  though  upon  the  first  introduction  of  hereditary  feuds, 
they  descended  to  all  the  sons,  yet  that  course  was  wrighfsTen. 
changed  by  a  constitution  of  the  Emperor  Frederic.  ^^' 
This  practice  appears  to  have  been  first  introduced  into 
England  by  the  Conqueror :  but  was  only  applied  to 
honorary  and  mihtary  feuds,  which  could  not  be  divided 
without  great  inconvenience. 

22.  Thus  we  learn  from  Glanville,  that  in  the  reign 

of  Henry  11.  estates  held  by  military  service  descended  Lib.  7.0.3. 
to  the  eldest  son  only ;  and  estates  held  in  socage  were 
partible  among  all  the  sons.  Cum  quis  ergo  hceredi- 
tatem  hahens,  moriatur,  si  unicum  Jilium  h^redem 
hahueirit  indistincte  verum  est  quodjilius  ille  patri  suo 
succedit  in  totum.  Si  plures  reliqueritflios,  tunc  dis- 
tinguitur  utrum  illefuerit  miles,  sive  per  feudum  mill- 
tare  tenens,  aut  liber  sokemannus  ;  quia  si  miles  fuerit, 
vel  per  militiam  tenens,  tunc  secundum  jus  regni  An- 
glicB,  primogenitusjilius  patri  succedit,  in  totum,  Ita 
quod  nullus  fratrum  suorum  partem  inde  de  jure  petert 
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potest.  Si  vero  fuerit  liber  sokemminus,  tunc  quidem 
dividetur  hcereditas  inter  omnes  Jilios,  quotquot  sunt^ 
per  partes  equates. 

23.  The  right  of  primogeniture  appears  however  to 
have  been  fully  established  in  the  reign  of  Hen.  3.  in  so- 
cage landsj  as  well  as  in  those  held  by  a  military  service. 
For  Bracton,  in  stating  the  law  of  descents^  says — Si  quis 
plures  habetjiliosjusproprietatis  semper  descendit  adpri- 
mogenitujn^  eo  quod  ipse  inventus  esiprimo  in  rerum  na- 
turd. 

24.  As  to  females/ all  being  equally  incapable  of 
performing  any  military  service^  there  could  be  no  rea- 
son for  preferring  the  eldest ;  and  therefore  Littleton 
states  the  law  to  be,  that  where  a  man  or  woman  seised 
of  lands  in  fee,  hath  issue  but  daughters,  they  shall 
all  equally  inherit,  and  make  but  one  heir;  and  are 
called  parceners  by  descent. 

25.  By  the  feudal  law  impartible  inheritances  de- 
scended to  the  eldest  daughter ;  in  imitation  of  which 
we  find  that  formerly  offices  of  honour  descended  to 
the  eldest  daughter.  Thus  it  is  stated  in  the  printed 
case  of  Lady  Willoughby  of  Eresby,  claiming  the 
office  of  great  chamberlain,  that  the  office  of  steward 
of  England  had  descended,  in  two  instances,  to  the 
eldest  daughter ;  the  office  of  constable  of  England 
had  come  to  Humphrey  De  Bohun,  by  his  marriage 
with  the  eldest  daughter  of  Milo  Fitzwalter ;  and  the 
office  of  Earl  Marshal  of  England  had  come  to  Roger 
Bigot,  Earl  of  Norfolk,  in  right  of  his  mother  Maud, 
eldest  daughter  of  William  Marshall,  Earl  of  Pem- 
broke. But  in  the  late  case  of  the  great  chamberlain, 
the  House  of  Lords,  after  having  consulted  the  Judges, 
certified  to  the  King  that  upon  the  death  of  the  Duke 
of  Ancaster,  who  died  seised  of  the  office  of  great 
chamberlain,  the  same  descended  to  Lady  Willoughby 
of  Eresby,  and  Lady  Charlotte  Bertie,  his  sisters  and 
coheiresses  ;  and  belonged  to  both,    and   not  to   the 

iTgiftT"*       ^^^^^^  ^°*y-     ^^^  Crown  acquiesced. 

representation.  ^    26.  Thc  fourth  cauou  or  rulc  of  dcsccnt  is, — *'  That 
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Itie  lineal  descendants  in  infinitum  of  any  person  de- 
ceased shall  represent  their  ancestor  ;  that  is,  shall 
stand  in  the  same  place  as  the  person  himself  would 
have  done,  had  he  been  hving/'  Hence  it  is,  (says 
Lord  Hale)  that  the  son  or  grandchild,  whether  son  ^^^^  ^  u 
or  daughter,  of  the  eldest  son,  succeeds  before  the 
young'er  son  ;  and  the  son  or  grandchild  of  the  eldest 
brother  before  the  youngest  brother.  And  so  throug-h 
all  the  degrees  of  succession,  by  the  right  of  repre- 
sentation, the  right  of  proximity  is  transferred  from 
the  root  to  the  branches,  and  gives  them  the  same 
preference  as  the  next  and  worthiest  of  blood. 

27.  '^  This  right  (continues  Lord  Hale)  transferred  mstc.  ii. 
by   representation,    is   infinite   and   unhmited,    in    the 
degree  of  those  that  descend   from   the   represented. 

For  the  son,  the  grandson,  and  the  great  grandson^ 
and  so  in  infinitum,  enjoy  the  same  privilege  of  repre- 
sentation as  those  from  whom  they  derive  their  pedi- 
gree had,  whether  it  be  in  descents  Hneal  or  trans- 
versal;  therefore,  the  great  grandchild  of  the  eldest 
brother,  whether  it  be  a  son  or  a  daughter,  shall  be 
preferred  before  the  younger  brother,  because  though 
the  female  be  less  worthy  than  the  male,  yet  she  stands 
in  right  of  representation  of  the  eldest  brother,  who 
was  more  worthy  than  the  younger." 

28.  So,  ''  if  a  man  have  two  daughters,  and  the  ^^^ 
eldest  dies  in  the  life  of  the  father,  leaving  six  daugh- 
ters, and  then  the  father  dies,  the  youngest  daughter 
shall  have  an  equal  share  with  the  other  six  daughters, 
because  they  stand  in  representation  and  stead  of  their 
mother,  who  could  have  but  a  moiety.'* 

29. '  It  follows  from  this  rule  that  the  nearest  re-  i  inst.  lo.  4. 
lation  is  not  always  the  heir  at  law,  as  the  next  cousin 
jure  representationis  is  preferred  to  the  next  cousin 
jure  propinquitatis.  And  the  taking  by  representation 
is  called  succession  per  stirpes,  according  to  the  roots, 
since  each  branch  inherits  the  same  share  that  their 
root  or  stirpSy  whom  they  represent,  would  have  taken. 
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SO.  The  fifth  canon  or  rule  of  descents  is, — ''  That 
on  failure  of  lineal  descendants,  or  issue  of  the  person 
last  seised,  the  inheritance  shall  descend  to  his  col- 
lateral relations,  being  of  the  blood  of  the  first  pur- 
chaser, subject  to  the  three  preceding  rules/'  And 
Sir  W.  Blackstone  says,  the  great  and  general  prin- 
ciple upon  which  the  law  of  collateral  inheritances 
depends,  is,  that,  upon  failure  of  issue  in  the  last  pro- 
prietor, the  estate  shall  descend  to  the  blood  of  the 
first  purchaser  ;  or  that  it  shall  result  back  to  the 
heirs  of  the  body  of  that  ancestor  from  whom  it  eithei^ 
really  has,  or  is  supposed  by  fiction  of  law  to  have: 
originally  descended  ;  according  to  the  rule  laid  down 
in  the  Year  Books,  Fitzherbert  and  Hale, — "  That  he 
who  would  have  been  heir  to  the  father  of  the  de- 
ceasedj  and  of  course  to  the  mother,  or  any  other  real 
or  supposed  purchasing  ancestor,  shall  also  be  heir  to 
the  son.'*  A  maxim  that  will  hold  universally  ;  except 
in  the  case  of  a  brother  or  sister  of  the  half  blood. 

31.  It  was  a  maxim  of  the  old  law  that  no  person 
could  inherit  an  estate  unless  he  was  descended  from 
the  first  purchaser  or  acquirer  of  it.  This  rule  is  to 
be  found  in  the  Grand  Coustumier,  of  Normandy,  c.  25. 
from  whence  it  was  introduced  here  ;  and  is  plainly 
derived  from  the  feudal  law.  For  when  feuds  first 
became  hereditary,  no  person  could  succeed  to  a/ew- 
dum  novum,  but  the  lineal  descendants  of  the  fii:st 
acquirer,  who  was  called  the  perquisitor.  So  that  if 
a  person  died  seised  of  a  feud  of  his  own  acquiring, 
without  leaving  issue,  it  did  not  go  to  his  brothers,  but 
reverted  to  the  donor.  If  it  was  feudum  antiquum^ 
that  is,  if  it  had  descended  to  the  proprietor  from  any 
of  his  ancestors  ;  then  his  brothers,  and  such  other 
collateral  relations  as  were  descended  from  the  person 
who  first  acquired  it,  might  succeed. 

32.  When  the  feudal  rigour  was  in  part  abated,  a 
method  was  invented  to  let  in  the  collateral  relations 
of  the  first  purchaser  to  the  inheritance,  by  granting 
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^  feudum  novum,  to  \\o\iii  ut  feudum  antiquum;  ih?it 
is,  with  all  the  qualities  annexed  to  a  feud  derived 
from  his  ancestors  ;  and  then  the  collateral  relations 
were  admitted  to  succeed,  even  in  infinitum  ;  because 
they  might  have  been  of  the  blood  of  the  first  imagi- 
nary purchaser. 

33.  In  imitation  of  this  rule,  it  has  long  been  es-  i<iertu  222. 
tablished  in  England,   that  every  acquisition  of  an  es- 
tate in  fee  simple  by  purchase  shall  be  considered  as  a 

feudum  antiquum,  or  feud  of  indefinite  antiquity  :  there- 
fore the  collateral  kindred  of  the  grantee,  or  descend- 
ants from  any  of  his  lineal  ancestors,  by  whom  the 
lands  might  possibly  have  been  purchased^  are  capable 
of  being  called  to  the  inheritance. 

34.  But  where  an  estate  has  really  descended,  in  a 
course  of  inheritance,  to  the  person  last  seised,  the 
strict  rule  of  the  feudal  law  is  still  observed ;  and 
none  are  admitted  but  the  heirs  of  those  through  whoni 
the  inheritance  has  passed ;  for  all  others  have  de- 
monstrably none  of  the  blood  of  the  first  purchaser  in 
them. 

35.  Thus  Lord  Hale  says,  if  the  son  purchases  land,  J^*'-  ^*  ^^• 
and  dies  without  issue,  it  shall  descend  to  the  heirs  on 

the  part  of  the  father;  and  if  he  leaves   none,  then 
to  the  heirs  on  the  part  of  the  mother;  because  though 
the  son  has  both  the  blood  of  the  father  and  the  mo- 
ther in  him,  yet  he  is  of  the  whole  blood  of  the  mo- 
ther ;  and  the  consanguinity  of  the  mother  are  con- 
sanguinei  cognati  of  the  son.     On  the  other  side,  if 
the  father  had  purchased  land,  and  it  had  descended 
to  the  son,   and  the  son  had  died  without  issue,  and 
without  any  heir  on  the  part  of  the  father ;  it  should 
never  have  descended  in  the  line  of  the  mother,  but 
escheated.     For  though  the  consanguinei  of  the   mo- 
ther were  the  consanguinei  of  the  son,  yet  they  were 
not  of  consanguinity  to  the  father,  who  was  the  pur- 
chaser.    But  if  there  had  been  none  of  the  blood  of 
the  grandfather,  yet  it  might  have  resorted  to  the  line 
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of  the  grandmother ;  because  her  consapguinei  were 
as  well  of  the  blood  of  the  father^,  as  the  mother's  con- 
sanguinity is  of  the  blood  of  the  son  :  consequently, 
also,  if  the  grandfather  had  purchased  lands,  and  they 
had  descended  to  the  father,  and  from  him  to  the  son, 
if  the  son  had  entered^  and  died  without  issue,  his 
fathers,  brothers,  or  sisters,  or  their  descendants  ;  or 
for  want  of  them,  his  grandfather's  brothers  or  sisters, 
or  their  descendants  ;  or  for  want  of  them,  his  great 
grandfather's  brothers  or  sisters,  or  their  descendants  p 
or  for  want  of  them,  any  of  the  consanguinity  of  the 
greatgrandfather^  or  brothers  or  sisters  of  the  great 
grandmother,  or  their  descendants,  might  have  inhe- 
rited ;  for  the  consanguinity  of  the  great  grandmother 
was  the  consanguinity  of  the  father  :  but  none  of  the 
line  of  the  mother  or  grandmother,  viz.  the  grand- 
father's wife,  should  have  inherited  ;  for  that  they  were 
not  of  the  blood  of  the  first  purchaser.  And  the  same 
rule,  e  converso,  holds  in  purchases  in  the  line  of  the 
mother  or  grandmother  ;  they  shall  always  keep  in  the 
same  line  that  the  first  purchaser  settled  them  in. 

36.  It  follows  that  where  lands  descend  to  a  person  on 
the  part  of  the  father,  none  of  his  relations  on  the  part 
of  the  mother  can  inherit  them.  And  vice  versa,  where, 
lands  descend  to  a  person  from  his  mother,  no  relation 
on  the  part  of  his  father  can  take  them  by  descent.  It 
should,  however,  be  observed  that  inheritances  of  this 
kind  cannot  be  created  by  any  act  of  the  parties  ;  for 
if  a  person  gives  lands  to  another,  to  hold  to  him  and  his 
heirs,  on  the  part  of  his  mother,  yet  his  heirs  on  the 
part  of  his  father  shall  inherit.  For  no  person  can 
create  a  new  kind  of  inheritance,  not  allowed  by  the 
law ;  therefore,  the  words  ^'  on  the  part  of  the  mother" 
are  void. 

37.  Where  a  person  is  seised  in  fee  simple,  by  de- 
scent, ex  parte  materna,  there  are  many  acts  which  may 
be  done  by  such  a  person  that  will  operate  so  as  to  make 
him  a  new  purchaser  of  the  estate,  by  which  means  it 
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will  become  a  feud  of  indefinite  antiquity;  and  de- 
scendible to  his  heirs  general,  whether  of  the  paternal 
or  maternal  line. 

38.  Thus  Lord  Coke  says,  if  a  person  be  seised  of  nmt.ub. 
lands,  as  heir  of  the  part  of  his  mother,  and  makes  a 
feoffment  in  fee,  and  takes  back  an  estate  to  him  and  to 

his  heirs,  this  is  a  new  purchase ;  and  if  he  dies  without 
issue,  the  heirs  of  the  part  of  the  father  shall  inherit. 

Mr.  Harg-rave  has  observed  on  this  passage,  that  Lord 
Goke  must  be  understood  to  speak  of  two  distinct  con- 
veyances in  fee.  The  first  passing  the  use,  as  well  as 
tlie  possession,  to  the  feoffee,  and  so  completely  devest- 
ing the  feoffor  of  all  interest  in  the  land;  and  the  se- 
cond regranting  the  estate  to  him. 

39.  So  if  a  person  seised  of  lands  ex  parte  materna,^'^'^^*' 
make  a  feoffment  in  fee  of  them,  reserving  a  rent  to'- 
himself  and  his  heirs,  this  rent  will  go  to  his  heirs  ex 
parte  paternd  ;  because  the  feoffment  in  fee  was  a  total 
disposition  of  the  estate ;  and  the  rent  was  acquired  by^ 
purchase. 

40.  Where  an  estate  descended  ex  parte  maternd  is  Tit.38.  c  8. 
devised  to  an  heir  at  law,  in  such  manner  as  to  make 

him  a  purchaser  of  it,  the  descent  will  be  to  the  heirs 
ex  parte  paternd. 

41.  The  renewal  of  a  lease  for  lives  being  considered 
as  a  new  acquisition,  the  person  renewing  becomes  a 
purchaser,  and  the  descent  is  thereby  altered. 

42.  EHzabeth  Mason  having  purchased  a  lease  for  Mason  v.  Day, 

^    ^  Prec.  in  Cha. 

three  lives,  died,  leaving  Mary  her  daughter  and  heiry  319. 
an  infant.     Two  of  the  lives  being  dead,  the  guardians 
of  the  infant,  out  of  the  profits  of  the  estate,  took  a  new 
lease  to  the  infant  and  her  heirs,  for  three  new  lives  ; 
and  afterwards  the  infant  died  without  issue. 

The  question  was,  whether  this  lease  should  descend 
to  the  heirs  of  the  infant  ex  parte  paternd  or  maternd. 
It  was  contended  that  it  should  go  to  the  heirs  ex  parte  4 

maternd,  being  a  renewal  only  of  the  old  lease,  and 
under  the  old  trust.     For  if  the  infant  heir  liad  died 
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without  issue  before  the  renewal^  living  the  surviving 
cestui  que  vie,  there  had  been  no  question  of  it ;  and  so 
ought  the  new  lease,  being  renewed  out  of  the  profits 
of  the  old  lease. 

The  Master  of  the  Rolls  held  that  the  renewed  lease 
was  a  new  acquisition,  which  vested  in  the  daughter  as 
a  purchaser ;  therefore  it  should  first  go  to  the  heirs  of 
the  part  of  the  father.  The  Lord  Keeper  Harcourt 
coming  into  Court,  said  he  was  of  the  same  opinion. 

43.  In  a  subsequent  case,  exactly  similar,  it  was  ob- 
jected that  the  renewal  was  an  act  done  by  a  guardian 
only,  during  the  minority  ;  and  ought  not  to  prejudice 
any  who  take  by  representation ;  it  being  merely  volun- 
tary, and  not  of  necessity.  But  Lord  Hardwicke  an-, 
swered,  that  if  this  had  been  wantonly  done  by  the 
guardian,  without  any  real  benefit  to  the  infant,  it  would 
have  been  proper  to  have  come  into  a  court  of  equity  to 
be  relieved  against  it.  But  here  was  a  just  and  rea- 
sonable occasion  for  what  the  guardian  had  done ;  here, 
one  life  being  dead,  surrendering  the  old  and  taking 
a  new  lease  was  the  most  beneficial  purchase  for  the 
infant  that  could  be;  and  therefore  ought  to  have  the 
same  consequence  as  if  done  by  the  infant  herself,  at 
her  full  age;  and  go  to  her  heirs  ex  parte  paterndJ 
That  the  case  of  Mason  v.  Day  was  exactly  in  point. 


■  n 
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&  Stu. 45. 


A  trust  estate  being  descendible  in  the  same  man'-/ 
ner  as  a  legal  one,  where  the  trust  estate  descends  froiti' 
the  mother  it  will  go  to  the  heirs  ex  parie  maternd  :  but' 
where  the  legal  estate  descends  ex  parte  maternd,  and 
the  trust  estate  ex  parte  paternd,  or  vice  versd,  the  trust 
estate  will  merge  in  the  legal,  and  both  will  follow  the 
line  through  which  the  legal  estate  descended. 

45.  Serjeant  Selby  agreed  for  the  purchase  of  the 
estate  in  question,  and  paid  for  it,  but  died  before  any 
conveyance  was  made;  having  by  his  will  devised  all 
his  real  and  personal  estate  to  his  wife,  in  trust  to  edu- 
cate and  maintain  his  son,  until  he  should  attain  the 
age  of  twenty-one  years;  and  afterwards  in  trust  to 


I 
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convey  all  the  rest  of  his  real  estate  to  his  son  and  heirs. 
After  the  testator's  death,  the  estate  was  conveyed  to 
Mrs.  Selby,  who  died  before  the  son  attained  twenty- 
one:  but  he  afterwards  attained  that  age,  and  died  in 
possession  of  the  estate.  The  lessor  of  the  plaintiff  was 
his  heir  at  law  on  the  part  of  his  mother^  and  the  de- 
fendants were  his  heirs  at  law  on  the  part  of  his  father's 
mother. 

Lord    Mansfield  said, — ''  Serjeant    Selby   after   his 
purchase  was  owner  of  the  equitable  estate,  and  had  a  '^ 

right  to  go  into  Chancery  to  compel  a  conveyance.  J 

After  his  death  the  vendor  conveyed  to  the  widows 
which  conveyance  was  absolutely  in  trust  for  the  son. 
He  outlived  his  mother,  by  whose  death  the  trust  estate 
was  completely  vested  in  him,  and  the  legal  estate  de- 
scended to  him  from  her.  The  question  was^  to  whom 
the  estate  descended  on  the  death  of  the  son.  If  it 
descended  from  the  mother,  the  lessor  of  the  plaintilF 
took  it  as  heir  at  law :  but  it  was  contended,  that  though 
he  was  heir,  there  was  a  trust  for  the  paternal  heirs ; 
and  it  was  said  to  be  settled,  that  the  Court  would  not 
suffer  a  trustee  to  recover  in  ejectment  against  a  cestui 
que  trust.  A  case  so  circumstanced  as  this  in  every 
particular  probably  never  existed  before,  and  perhaps 
never  might  again :  but  cases  must  often  have  hap- 
pened in  which  the  general  question  would  arise,  viz, 
whether  when  cestui  que  trust  takes  in  the  legal  estate, 
possesses  under  it,  and  dies,  the  legal  and  equitable- 
estates  should  open  on  his  death,  and  be  severed  for  the 
different  heirs.  Consider,  first,  upon  authority ;  and,.se-  ;  . 
condly,  upon  principle.  First,  no  case  had  ever  existed 
where  it  had  been  so  held ;  none  where  the  heir  at  law 
of  one  denomination  had,  on  the  death  of  the  ancestor, 
been  considered  as  a  trustee  for  the  heir  at  law  of  ano-  guoa^cKsW 
ther  denomination ;  who  would  have  taken  the  equitable 
estate  if  that  and  the  legal  estate  had  not  united.  Se- 
condly, on  principle,  it  seemed  to  him  impossible;  for 
the  moment  both  met  in  the  same  person,  there  was  aii 
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end  to  the  trust:  he  had  the  legal  interest  and  all  the 
profits  by  his  best  title.     A  man  could  not  be  trustee 
for  himself.     Why  should  the  estates  open  upon   his 
death  ?     What  equity  had  one  set  of  heirs,  more  than 
the   other?      He    might   dispose  of  the   whole   if  he 
pleased :  if  he  did  not,  there  was  no  room  for  Chancery 
to  interpose;  and  the  rule  of  law  must  prevail.     Qud- 
cunque  via  data,  therefore,  the  lessor  was  entitled.     If 
the  question  was  doubtful,  then  in  the  Court  of  King's 
Bench  the  legal  right  must  prevail :  if  the  weight  of 
opinion  and  argument  was,  that  the  legal  estate  must 
draw  the  trust  after  it ;  the  case  was  still  stronger  against 
the  defendant.'' 
^   Judgment  for  the  plaintiff. 

46.  No  conveyance,  however,  of  a  particular  estate 
will  alter  the  mode  of  descent  of  the  reversion ;  because 
it  is  not  a  total  departure  of  the  estate.  Therefore  if  a 
person  seised  ex  parte  maternd  makes  a  gift  in  tail,  or 
lease  for  life,  reserving  rent,  the  heir  on  the  part  of  the 
mother  will  have  the  reversion,  and  also  the  rent  as  in- 
cident thereto. 

47.  Where  a  person  seised  ex  parte  maternd  makes 
a  feoffment  in  fee,  and  the  use  is  expressly  limited  to 
the  feoffor  and  his  heirs,  or  if  there  is  no  declaration  of 
uses,  and  the  feoffment  is  not  on  such  a  consideration 
as  to  raise  a  use  in  the  feoffee,  so  that  the  use  results 
to  the  feoffor ;  in  either  case  he  is  in  of  the  ancient 
use,  and  not  by  purchase ;  therefore,  the  descent  is  not 
altered. 

48.  A  person  seised  of  lands  by  descent  ex  parte  ma- 
ternd,  made  a  feoffment  of  them  to  uses ;  as  to  Black 
acre,  to  the  use  of  himself  for  hfe,  remainder  to  his  wife 
for  life,  remainder  to  the  heirs  of  his  body  on  his  wife 
begotten,  remainder  to  his  own  right  heirs ;  and  as  to 
Whiteacre,  to  the  use  of  himself  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  his  wife  for  lifey 
remainder  to  his  first  and  other  sons  in  tail  male,  re- 
r\)ainder  to  himself  and  his  heirs.     Adjudged,  that  upoai 


Tide  XXIX.  Descent.  Cli.  III.  §  4^—52.  387 

the  death  of  the  husband  without  issue,  the  remainder 
descended  to  the  heirs  of  the  feoffor^  ex  parte  maternd  ; 
because  the  ancient  fee  remained  in  him. 

49.  Where  a  fine  is  levied,   or  a  common   recovery  Tit.  35.  &36. 
suffered ;  if  the  use  be  not  altered^  the  mode  of  descent 

will  not  be  changed:  but  there  are  some  particular 
eases  in  which  a  fine,  and  also  a  recovery,  will  alter  the 
descent. 

50.  The  sixth  canon  or  rule  of  descent  is, — ''  That  vi.  canon. 
the  collateral  heir  of  the  person  last  seised  must  be  his  ^^^^^'  ^' 
next  collateral  kinsman,  of  the  whole  blood.'* 

First  (says  Sir  W.  Blackstone)  he  must  be  his  next  2Comm.  224. 
collateral  kinsman,  either  personally  or  jure  representa-  ^nte,z.2. 
tionis ;  which  proximity  is  reckoned  according"  to  the 
canonical  degrees  oi  consanguinity.  The  issue  or  de^ 
scendants,  therefore,  of  the  brother  of  John  Stiles,  (the 
propositus  in  the  table  of  descents  annexed)  are  all  of 
them  in  the  first  degree  of  kindred,  with  respect  to  in- 
heritances ;  those  of  his  uncle  in  the  second,  and  those 
of  his  great  uncle  in  the  third  ;  and  so  on  as  their  respec- 
tive ancestors,  if  living,  would  have  been ;  and  are  seve- 
rally called  to  the  succession  in  right  of  such  their 
representative  proximity.  And  here  it  must  bb  ob- 
served, that  the  lineal  ancestors,  though,  according 
to  the  first  rule,  incapable  themselves  of  succeeding  to 
the  estate,  because  it  is  supposed  to  have  already  passed 
them,  are  yet  the  common  stocks  from  which  the  next 
successor  must  spring. 

51.  Secondly,  the  heir  need  not  be  the  nearest  kins-  Exclusion  of 

,1  1  1  1  1  -1  the  half-blood. 

man  absolutely,  but  only  su^  mono ;  that  is,  he  must 
be  the  nearest  kinsman  of  the  whole  blood :  for  if  tlrere 
is  a  much  nearer  kinsman  of  the  half  blood,  a  distant 
kinsman  of  the  whole  blood  shall  be  admitted,  and  the 
other  entirely  excluded. 

52.  By  the  ancient  customs  of  Normandy,  the  frater  Grand  Coust. 
uterinus  could  not  inherit  from  his  brother,  when  the  *^*^^* 
inheritance  descended  from  the  father ;  and  vice  versa  : 

from  which  the  origin  of  the  custom  of  excluding  the 

2  c  2 
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half  blood  probably  arose.     For  Bracton  states  it  as 
doubtful  whether  the  half  blood,  on  the  father's  side, 
was  excluded  from  an  inheritance  which  originally  de- 
scended from  the  common  father  ;  or  only  from  such  as 
descended  from  the  respective  mothers ;  and  from  newly 
purchased  lands.     It  appears   however   from   Britton, 
c.  119.,  that  when  he  wrote,  the  half-blood    was   ex- 
cluded from  inheriting-  in  all  cases.     In  5  Edw.  2.  a 
case  arose,  in  which  it  was  determined,  that  where  a 
person  died  seised  of  lands,  leaving  a  sister  of  the  half 
blood,  and   an  uncle  of  the  whole   blood,    the   uncle 
should  inherit,  and  not  the  sister.     And  in  10  Edw.  S, 
it  was  held,  that  where  a  man  had  three  daughters  by 
one  venter,  and  one  daughter  by  another  venter,  and 
died  seised  of  lands,  and  all  of  them  entered;  after- 
wards two  of  the  daughters  by  the  first  venter  died, 
that  the  third  daughter  of  the  first  venter  should  be 
heir  to  them,  and  should  have  their  two  parts ;  and  the 
fourth  daughter  should  take  nothing  from  them  ;  be- 
cause she  was  of  the  half  blood. 

53.  In  conformity  to  these  cases,  it  is  laid  down  by 
Littleton,  s.  6  and  7,  that  if  a  man  has  two  sons  by 
divers  venters,  and  the  elder  purchases  land  in  fee 
simple,  and  dies  without  issue,  the  younger  brother 
shall  not  have  the  land,  but  the  uncle  of  the  elder  bro- 
ther, or  some  other  his  next  cousin  shall  have  the 
same ;  because  the  younger  brother  is  but  of  the  half 
blood.  So,  if  a  man  has  a  son  and  a  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  the  son  by 
the  first  venter  dies  without  issue,  his  sister  shall  be  his 
heir. 

54.  We  have  seen  that  no  person  can  be  such  an 
ancestor  as  that  an  inheritance  may  be  derived  from 
him,  unless  he  had  actual  seisin  :  therefore  there  must 
be  an  actual  seisin  in  deed  to  exclude  the  half  blood. 
Thus  Littleton  says, — ''  When  a  man  is  seised  of  lands 
in  fee  simple,  and  hath  issue  a  son  and  a  daughter  by 
one  venter,  and  a  son  by  another  venter,  and  dies,  and 
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the  eldest  son  enters,  and  dies  without  issue ;  the 
daughter  shall  have  the  land,  and  not  the  younger 
son,  yet  the  younger  son  is  heir  to  the  father,  but  not 
to  the  brother  :  but  if  the  elder  brother  doth  not  enter 
into  the  land  after  the  death  of  his  father,  but  dies  be- 
fore any  entry  made  by  him,  then  the  younger  brother 
may  enter,  and  shall  have  the  land  as  heir  to  his  father: 
but  when  the  elder  son,  in  the  case  aforesaid,  enters 
after  the  death  of  his  father,  and  hath  possession,  there 
the  sister  shall  have  the  land ;  because  it  is  a  maxim 
of  law,  that  possessio  fratris,  de  feodo  simplici,  facit 
sororem  esse  hceredem.** 

55.  In  consequence  of  this  principle,  it  is  necessary  RatcUff's  case, 
to  ascertain  whether  the  heir  acquired  such  a  seisin, 

upon  the  death  of  his  ancestor,  as  is  required  by  law, 
to  make  him  the  stock  of  the  inheritance  :  for  if  he  has 
not,  then  the  ancestor  is  the  person  who  was  last  seised 
of  the  inheritance,  to  whom  the  claimants  must  make 
themselves  heirs. 

56.  It  has  been   stated  that  an  entry  or  claim  is,  in  Tit.  i. 
most  cases,  necessary,  to  acquire  a  seisin  in  deed ;  and 
that  where   the   lands   lie  in  different  counties,  there 

m-ust  be  an  entry  in  each  county.  Thus  where  the  iLeon.seSr 
demesnes  of  a  manor  extended  into  two  counties,  the 
eldest  son,  upon  the  death  of  his  father,  entered  into 
the  demesnes  in  one  county  only,  and  died  without 
issue.  It  was  said  by  Manwood,  that  his  sister  of  the 
whole  blood  should  inherit  the  demesnes  whereon  her 
brother  had  entered ;  and  his  brother  of  the  half  blood 
the  rest. 

57.  It  has  also  been   stated  that  the  possession  of  a  Tit.  i. 
termor  for  years  is  the  possession  of  the  person  entitled  i  inst.  i5  a. 
to  the  freehold.     Hence  Lord  Coke  says,  if  a  father 

makes  a  lease  for  years  and  the  lessee  enters,  and  the 
eldest  son,  having  succeeded  his  father,  dies  during 
the  term,  before  entry  or  receipt  of  rent,  the  younger 
son  of  the  half  blood  shall  not  inherit,  but  the  sister ; 
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because  the  possession  of  the  lessee  for  years  is  the> 
possession  of  the  elder  son  ;  so  as  he  is  actually  seised 
of  the  fee  simple  ;  and  consequently  the  sister  of  the 
whole  blood  is  to  be  heir. 
jenk.cent.  58.  A.  scised  iu  fee  had  two  daughters  by  several 

6  Ca.  25.  .  . 

venters,  and  devised  a  moiety  of  the  land  to  his  wife 
for  seven  years ;  and  that  the  elder  sister  should  enter 
on  the  other  moiety^  on  the  day  of  her  marriage.  A. 
died;  his  wife  entered  and  educated  the  daughters:: 
the  eldest  sister  married,  and  entered  with  her  husband 
into  one  moiety ;  the  younger  sister  died  without  issuer 
Resolved,  that  the  heir  of  the  whole  blood  of  the 
younger  sister  should  have  her  moiety  ;  for  the  posses- 
sion of  the  mother  for  seven  years  was  an  actual  pos- 
session in  the  younger  sister. 

Tit.  20.  59.  It  has  also  been  stated,  that  the  possession  and 

seisin  of  one  tenant  in  common  is  the  possession  and 
seisin  of  the  other ;  and  it  has  been  determined^  that 
such  a  possession  will  exclude  the  half  blood. 

Small  v.  Dale,        QQ;  A.  had  issuc  B.  a  son,  and  M.  a  daue-hter,  by 

Moo.  868.  ^  &  ^       J 

Hob.  120.  one  venter,  and  N.  and  O.  daughters  by  another 
venter,  and  devised  all  his  lands  to  his  wife  durante 
viduitate.  The  wife  entered  into  all.  B.  the  eldest 
son  died,  without  having  entered.  It  was  adjudged 
that  the  will  was  void  for  a  third  part,  because  the  lands 
were  held  by  knight  service  ;  that  the  entry  of  the  wife 
into  all  made  her  seised  but  of  two  parts,  and  tenant 
in  common  with  her  son  of  a  third  part;  and  that  the 
entry  of  the  wife  should  vest  such  a  possession  in 
common,  in  the  son,  of  the  third  part,  as  should  make 
a  possessio  fratris  in  him^  for  his  sister  of  the  whole 
blood. 

1  Inst.  1.5 «.  61.  The  possession  of  a  guardian  in  socage  is  the 

Whitcombe  w.  .  «  ,i  i  i        .,  ,  •  i 

whitcombe,      possession  ot  the  ward,  who  thereby  acquires  an  actual 

Prcc.  m  cha.     ggigj^^  without  entry ;  and  where  a  posthumous  son  is 

born,  his  mother  being  in  possession  of  the  lands  whereof 

his  father  died  seised,  she  becomes  his  guardian  in  sor 
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cage  ;  and  the  infant  son  will  be  thereby  deen^ed  to  be 
actually  seised  of  the  inheritance ;  so  as  to  exclude  the 
half  blood. 

62.  A.  Newman  being  seised  in  fee  of  four  mes-  Goodtitier. 
suag-es,  and  having  issue  four  daughters^  died  leaving  3  wnTs'ie. 
his  second  wife  ensient  with  a  son,  who  was  born  six 
weeks  after  the  death  of  his  father,  and  lived  five 
weeks,  and  then  died  ;  his  mother  continuing  all  that 
time  in  possession  of  the  houses,  residing  in  one  of 
them  with  the  two  daughters,  and  receiving  rent  for 
the  others. 

The  question  was,  whether  this  was  such  a  seisin  as 
would  exclude  the  daughters  from  inheriting.  It  was 
argued  for  the  plaintiff,  the  heir  at  law  of  the  son  of 
the  whole  blood,  that  the  son  died  last  actually  seised 
in  fee  of  the  premises;  that,  upon  the  death  of  the 
father,  the  premises  descended  to  his  tv/o  daughters, 
who,  together  with  the  mother,  being  ensient  with  a 
son,  were  then  in  rightful  possession  ;  that  upon  the 
birth  of  the  son,  six  weeks  after,  the  estate  of  the 
daughters  was  devested  out  of  them,  and  the  mother 
then  became  and  was  guardian  in  socage  to  her  son  ; 
that  her  possession,  and  receiving  the  rents  and  profits, 
was  the  actual  possession  and  seisin  of  the  son,  and 
would  carry  the  'descent  of  the  premises  to  the  heir  at 
law  of  the  son.  The  infant  son  was  in  possession  as 
much  as  it  was  possible  for  an  infant  to  be  •  for  he  was 
born,  lived,  and  died  in  one  of  the  houses ;  which  gave 
a  title  to  the  heir  of  the  whole  blood  :  for  the  law  would 
presume  that  the  mother  entered  rightfully,  as  guardian 
to  her  infant  son,  and  not  wrongfully. 

On  the  other  side,  it  was  contended  for  the  defend- 
ants, that  the  rule  of  possessio  fratris  was  extremely 
severe,  and  ought  not  to  be  extended,  but  should  be 
Construed  as  favourably  as  possible  for  the  daughters  ; 
that  to  make  a  possessio  fratris,  there  ought  to  be  an 
actual  seisin;  that  it  was  not  found  or  stated  in  the 
case,  that  the  mother  entered  as  guardian  in  socage. 
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but  that  she  and  the  two  daughters  continued  in  pos- 
session from  the  time  of  the  husband's  death ;  that  six 
weeks  after  the  husband's  death  the  son  was  born^ 
and  died  in  the  same  house ;  that  this  was  a  continuance 
of  the  old  estate  in  herself  and  the  daughters^  or  in  the 
daughters  only ;  for  the  law  would  adjudge  the  pos- 
session in  those  who  had  a  lawful  right  to  the  posses- 
sion^ namely,  the  daughters ;  and  the  Court  could  not 
determine^  upon  the  facts  stated  in  the  case^  whether 
the  mother  was  in  possession  as  guardian  to  the  son^  or 
as  a  trespasser^  or  for  her  quarantine,  in  order  to  ha^m 
dower.  lomn 

;  Lord  Ch.  Just.  De  Grey  having  stated  the  case^  de*! 
llvered  the  unanimous  opinion  of  the  Court. — ''  This  ii 
an  ejectment  brought  by  the  heir  of  a  posthumous  sort> 
to  recover  the  premises  in  question^  which  were  pur- 
chased by  his  father,  who  died  seised  thereof  in  fee 
simple^  the  4th  of  June,  1760,  leaving  two  daughters 
by  his  first  wife,  and  his  second  wife  ensient  with  this 
posthumous  son.  The  wife  and  daughters  remained 
in  the  same  house  where  the  father  died  :  then  the  wife 
received  some  rent  for  the  houses  ;  and  afterwards,  ial 
July  1760,  the  son  was  born,  and  in  his  lifetime  the 
widow  received  more  rent :  then  the  son  died,  having 
lived  five  w  eeks  and  three  days,  and  she  received  some 
more  rent  after  his  death.  Lands  in  fee  simple  must 
descend  to  the  heir  of  the  whole  blood  of  the  person 
last  actually  seised  thereof.  And  this  is  a  maxim  in  the 
law  of  England,  which  has  subsisted  for  ages,  as  appj 
pears  by  Bracton,  1.  2.  fo.  65.  ;  Britton,  cap.  119.  foto 
271.;  Fleta,  1.  6.  cap.  1.  s.  14.  Although  this  may' 
sometimes  be  very  hard  upon  some  children  of  the 
half  blood  of  the  person  last  actually  seised,  yet  we 
must  take  the  law  as  it  is,  and  determine  accordingljiib 
The  question,  therefore,  is,  whether  this  posthumous 
son  was  actually  seised  of  the  premises  in  question. 

/'Upon  the  death  of  the  father,  his  two  daughters 
would  have  been  good  tenants  to  the  prcecipe  before 
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the  birth  of  the  posthumous  son,  who  could  not  \df  Ms 
title  before  he  Avas  born  :  the  law  vested  the  seisin  in 
law  in  the  daughters  upon  the  death  of  the  father,  and 
in  like  manner  vested  the  seisin  in  law  in  the  son  the 
moment  he  was  born.  If  the  daughters  had  aliened, 
or  been  disseised,  the  son  would  not  have  been  actually 
seised,  but  would  only  have  had  a  right  of  entry  upon 
the  possession  of  the  alienee  or  disseisor.  This  was 
the  g-round  of  my  brother  Hill's  argument;  namely, 
that  the  daughters  were  disseised  by  the  mother,  and 
that  the  son  died  having  only  a  right  of  entry,  so  was 
never  actually  seised.  But  the  daughters  were  in  ac- 
tual possession  as  well  as  the  mother,  (of  one  house,) 
from  the  time  of  the  death  of  their  father  until  the  birth 
of  the  son  :  and  were  also  in  actual  possession  of  the 
other  three  houses,  by  the  possession  of  the  tenants 
thereof,  whether  any  rent  had  deen  due,  received,  or 
not  received,  before  the  birth  of  the  son.  3Rep.  41,  42. 
Moor  125.  Co.  Lit.  14,  15.  And  the  rent,  which  was 
due  and  received  before  the  birth  of  the  son,  belonged 
to  the  daughters,  who  were  actually  seised ;  for,  by 
Babington,  (Ch.  Just.  C.  B.)  Trin.  9  Hen.  6.  25  a.,  if 
a  man  has  issue  a  daughter,  and  dies,  his  wife  being 
ensient,  the  daughter  may  lawfully  enter ;  and  if  she 
dies,  her  heir  may  enter,  and  take  the  profits  for  the 
time  ;  and  afterwards,  if  the  wife,  being  ensient  hy  the 
ancestor  paramount,  is  delivered  of  a  son,  the  son  may 
enter,  notwithstanding  that  the  heir  of  his  sister  is  in 
by  descent :  but  he  shall  not  have  an  action  of  account, 
or  any  remedy  for  the  issues  in  the  mean  time  before  his 
birth  ;  because  their  entry  was  congeable  until  he  was 
born.  And  if  a  church  becomes  void,  and  the  sister  or 
heir  present,  and  their  presentee  be  instituted  and  in- 
ducted before  his  birth,  he  shall  not  have  the  advantasre 
of  the  avoidance  ;  and  yet  by  such  presentation  he 
shall  not  be  out  of  possession.  At  the  time  of  the  birth 
of  the  son,  (in  the  present  case,)  his  mother  was  in  pos- 
session, as  well  as  the  daughters.     The  moment  he  was 
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born,  she  became  guardian  in  socage  ;  and,  upon  sup- 
position that  nothing  was  done  to  hinder  it,  the  law 
will  presume  that  she  entered  as  guardian  to  her  son 
the  moment  he  was  born  ;  and  nothing  appears  to  the 
contrary,  upon  the  facts  stated  in  the  case.  She  was 
in,  without  any  declaration  how  she  was  in  ;  and  acts, 
without  any  words,  amount  in  law  to  an  entry  ;  for 
acts  without  words  may  make  an  entry,  but  words  with^ 
1  Inst.  245  4.  out  an  act  {viz.  entry  into  the  lands,  <Sc.)  cannot  make 
an  entry. 

"  It  was  objected,  that  the  mother  being  in  one  house, 
and  receiving  the  rents  of  others,  was  a  disseisor,  or  that 
it  was  in  the  daughters  to  make  it  disseisin,  Cro.  Gar: 
303.;  and  that  if  one  enters  as  guardian  who  is  not  so, 
he  is  a  disseisor,  1  Roll.  Ab.  662.  (J.)  pi.  3.  in  answer 
to  this.  The  facts  in  this  case  are,  that  the  mother 
continued  in  possession  from  the  death  of  her  husband, 
received  the  rents  under  leases;  her  possession  was 
general;  it  does  not  appear  that  she  ousted  the  daugh- 
ters, or  made  any  actual  or  particular  claim  ;  she  might 
continue  in  the  house  by  quarantine,  which  continued 
until  the  son  was  born  ;  and  the  entry  of  one  is  the  en- 
try of  others,  who  have  a  right  to  enter.  1  Roll.  Ab. 
740,  741.  If  guardian  by  nurture  make  a  lease  by  in- 
denture to  one,  being  under  the  title  of  the  infant, 
rendering  rent  to  himself,  which  is  paid  accbi-dingly, 
yet  this  is  not  any  disseisin  to  the  infant.  I  Roll.  Afc 
659.  pi.  13. 

''  It  is  to  be  observed,  that  the  title  of  the  daughters 
expired  on  the  birth  of  the  son,  before  any  election,  td 
make  the  mother  a  disseisor,  was  made  ;  that  the  law 
will  not  presume  a  wrong ;  there  never  \tas  any  deter- 
mination, that  the  mother's  entry  or  possession  was  by 
wrong,  in  a  case  like  this ;  and  it  is  impossible  to  sup- 
pose, in  this  case,  that  the  whole  rents  and  profits  of 
the  premises  in  question  were  not  applied  by  the  mo- 
ther to  the  common  use  of  her  daughters,  herself,  and 
the  infant  son.    Indeed,  if  the  mother  had  entered  as 
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guardian  to  the  daughters,  she  not  being  their  guardian, 
it  would  have  been  a  disseisin  ;  so,  if  she  had  entered 
for  her  dower,  when  it  was  not  assigned  to  her.  The 
possession  of  the  mother  and  daug^iters  was  the  pos- 
session of  the  daughters ;  and,  when  the  son  was  born, 
the  estate  was  devested  out  of  the  daughters,  and  not 
before  ;  then  the  son  was  in  actual  possession  and  seisin 
of  the  premises  by  his  mother,  who  had  a  right  to  the 
possession,  as  being  his  guardian  by  law,  (namely)  the 
person  next  of  blood,  to  whom  the  inheritance  cannot 
descend  ;  her  possession  was  the  possession  of  the  son: 
3Rep.42.  Moore  125.  Aguardian  need  not  be  assigned* 
The  seisin  of  a  guardian  of  a  son  by  the  second  venter 
shall  oust  the  daughters  of  the  first  venter.  8  Assise,  6. 
:-  -'"^  Upon  the  whole,  we  are  all  of  opinion,  that  the  pre- 
mises in  question  belong  to  the  lessor  of  the  plaintiffy 
and  therefore  we  give  judgment  for  the  plaintiff."  » 

63.  x\n  entry  by  a  mother,  as  guardian  in  socage, 
will  give  a  sufficient  seisin  to  an  infant,  to  exclude  the 
heir  of  the  half  blood. 

64.  A  man  died  leaving  two  daughters  by  different  Doe  v.  Keen,  ' 
venters;  the  mother  entered  as  guardian  in  socage,  "^^^^^^-^^^r 
and  received  the  profits.     The  question  was,  whether 

this  gave  such  a  seisin  to  the  daughters,  that  on  the 
death  of  one  of  them,  the  other  could  not  inherit  fronv 
her.     It  was  contended, — 1.  That  the  entry  of  the  mo- 
ther as  guardian  in  socage,  and  her  receipt  of  the  pro- 
fits, amounted  to  a  sufficient  seisin  for  her  daughter; 
that  this  point  was  sufficiently  established  by  the  preced- 
ing case.     2.  That  the  seisin  of  one  coparcener  was  the  ^^  ^^ 
seisin  of  the  other,  and  the  entry  of  one  was  in  law  the^  Lit.  §  396. 
entry  of  the  other.    Where  two  claim  by  the  same  title, 
as  two  sons  from  their  father,  and  the  younger  son  en- 
ters, the  law  will  presume  that  his  entry  was  not  to 
gain  a  possession  distinct  firom  his  elder  brother,  but 
merely  to  preserve  the  estate  from  a  stranger ;  there- ^ 
fore,  though  the  younger  son  die  seised,  and  his  heir 
enters  by  descent,  yet  the  entry  of  the  elder  brother,  or^ 
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his  heir/  is  not  therefore  taken  away.  That  if  the  law 
put  so  favourable  a  construction  in  that  case^  where  the 
younger  son  cannot  have  any  claim  for  himself,  a  for- 
iiori  such  a  presumption  should  be  made  in  the  case  of 
coparceners^  who  make  but  one  heir;  and  so  it  was 
stated  in  1  Inst.  243  b.  that  where  one  coparcener  en- 
ters generally^  and  takes  the  profits^  this  shall  be  ac- 
counted in  law  the  entry  of  both^  and  no  devesting  of 
the  moiety  of  her  sister. 

On  the  other  side  it  was  argued^  that  there  was  no 
seisin  in  fact  by  the  elder  sister^  but  at  most  a  seisin  in 
law  ;  and  the  Court  would  not  incline  to  extend  the 
operation  of  the  rule^  excluding  the  succession  of  the 
half  blood,  beyond  the  strict  letter  of  it. 

Lord  Kenyon  said, — Nothing  could  be  clearer  than 
that  an  infant  might  consider  whoever  entered  on  his 
estate,  as  entering  for  his  use.  The  Court  held  that 
the  surviving  sister  did  not  take  by  descent :  but  the 
lands  should  ffo  to  the  heir  of  the  whole  blood  of  the 
sister  who  died.  .^    yii?. 

Trust  estates         55,  Before  the  statute  of  Uses,  it  was  held  that  there 

are  within  this       .    ,      ,  .      ^  .        £. 

rule.  miffht  be  a  possessio  fratns  oi  a  use  :  therefore  where 

Dyer  10  b.'  a  ccstui  que  use  had  issue  a  son  and  a  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  died  ;  the 
eldest  son  took  the  profits,  and  died  without  issue  ;  it 
was  held  that  the  use  should  descend  to  the  daughtet} 
as  sister  and  heir  to  her  brother,  not  to  the  younger 
son.  And  since  the  doctrine  of  trusts  has  been  esta* 
blished  by  the  Court  of  Chancery,  the  rule  o( possessio 
fratris  is  applied  to  trust  estates,  as  fully  as  to  legal 

ones.      '   i,.:.;>j,;v.  .-. . 

And  advow-  66.  Advowsons,  tithcs,  and  rents,   descend   to  the 

1  Inst.  15  b,  '  whole  blood ;  provided  there  be  an  actual  seisin,  by 
3  Rep.  41*.  presentation  to  the  church,  or  receipt  of  the  tithes  or 
rent :  but  if  the  eldest  son  dies  before  the  church  be- 
comes vacant,  or  any  receipt  of  tithes  or  rent,  his  bro- 
ther of  the  half  blood  will  inherit  as  heir  to  his  father, 
who  was  the  person  last  seised. 
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:    67.  Thus  if  a  person  seised  of  an  advowson  in  gross  i  roii.  Ab.  628. 
has  issue  a  son  and  a  daug-liter  by  one  venter,  and  a  son  ^  '    * 
by  another  venter,  and  dies  ;  tlie  eldest  son  dies  before 
any  presentation  ;  the  younger  brother  shall  have  the 
advowson,    because   the   elder   never   had    any   seisin 
thereof.    But  if  the  elder  had  presented,  and  died  with-  ^^-v^-  h. 
out  issue,  the  younger  should  not  have  had  the  advow- 
son, because  the  presentation  put  the  seisin  in  the  eldest. 

68.  If  two  daughters  by  several  venters  make  par-  /i.  12&13. 
tition  of  an   advowson  in  gross,  to  present  by  turns  ; 

and  after  one  dies  without  issue,  before  any  presenta- 
tion ;  the  other  shall  have  the  advowson  ;  because  there 
was  no  seisin  thereof.  It  would  have  been  otherwise 
if  she  that  died  had  presented  after  partition. 

69.  Lord  Coke  says,  the  doctrine  of  half  blood  ex-  iinst. is*, 
tends  to  offices,  courts,  liberties,  franchises,  and  com- 
mons of  inheritance. 

70.  The  seventh  and  last  canon  or  rule  of  descent  yn.  canon. 
is, — "  That  in  collateral  inheritances,  the  male  stocks  The  male 

'  ^       ^  ^  stocks  pre- 

shall  be  preferred  to  the  female  ;  that  is,  kindred  de-  ferred. 
rived  from  the   blood  of  the  male  ancestor,  however 
remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near ;  unless  where  the  lands 
have,  in  fact,  descended  from  a  female.*'      "'^'  )r^rr»^nHr 
t,  7X,  Thus  the  relations  on  the  father's  side  are  ad- 
mitted iri  infinitum,  before  those  on  the  mother's  side 
are  admitted  at  all ;  and  the  relations  of  the  father's 
father,  before  those  of  the  father's  mother,  and  so  on. 
Sir  W.  Blackstone  observes  that  this   rule  was   esta-  2Comm.235. 
blished  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule  or  principal  canon  of  collateral  inherit- 
ance, that  every  heir  must  be  of  the  blood  of  the  first 
purchaser.      For  when  such  first  purchaser  was  not 
easily  to  be  discovered,  after  a  long  course  of  descents^ 
the  lawyers  not  only  endeavoured  to  investigate  him  by 
taking  the  next  relation  of  the  whole  blood  to  the  per- 
son last  in  possession  :  but  also  considering  that  a  pre- 
ference had  been  given  to  males,  by  virtue  of  the  second 
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canon^  throug-h  the  whole  course  of  lineal  descent^  from 
the  first  purchaser^  they  judged  it  more  likely  that  the 
lands  should  have  descended  to  the  last  tenant^  from  his 
male^  than  from  his  female  ancestors.  The  right  of  in- 
heritance therefore  first  runs  up  all  the  father's  side^ 
with  a  preference  to  the  male  stocks  in  every  instance  ; 
and  if  it  finds  no  heirs  there,  it  then,  and  then  only^ 
resorts  to  the  mother's  side  ;  leaving  no  place  untried^ 
in  order  to  find  heirs  that  may  by  possibility  be  derived 
from  the  original  purchaser. 
Mode  of  trac-  72.  After  a  due  consideration  of  the  canons  or  rule^' 
law.  of  descent  already  laid  down  it  will  not  be  a  difficult 

matter  to  ascertain  the  party  on  whom  the  law  casts  th^  ■ 
inheritance,  whenever  a  comprehensive  genealogy  shall 
be  made  out,  of  the  persons  connected  in  blood  with  the 
propositus^  or  party  last  seised  :  for  there  is  no  title  in 
the  Enghsh  law  reducible  to  a  more  technical  system 
than  the  title  of  descent  in  fee  simple.  One  or  the 
other  of  two  principles  only  will  determine  every  case  of 
competition  on  the  subject  of  inheritance  at  common 
law.  These  principles  are,  1st,  dignity  of  blood,  and  2d> 
proximity  of  blood. 
1  Inst.  10  a.  73.  Lord  Coke,  in  his  Commentary  on  Littleton,  has 

partly  explained  in  what  order  the  attribute  of  dignity 
of  blood  is  applied  by  legal  intendment.  But  as  the 
whole  subject  is  susceptible  of  a  compendious  arran^^'* 
ment^  perhaps  it  may  be  satisfactory  to  enumerate ; 
the  several  classes  which  by  physical  necessity  must 
comprehend  every  description  of  kindred,  and  to  state 
the  degree  of  dignity  in  which  they  stand  to  the 
propositus.  Ji  J 

74.  These  classes  are, — 1.  The  male  stock'bf  tR^ 
paternal  line.  2.  The  female  stock  of  the  paternal  line. 
3,  The  male  branches  of  the  female  stock  of  the  pater- 
nal line.  4.  The  female  branches  of  the  female  stock 
of  the  paternal  line.  5.  The  male  stock  of  the  mater- 
nal line.  6.  The  female  branches  of  the  male  stock  of 
ttejJiaternal  line.     7.  The  male  branches  of  the  female 
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stock  of  the  maternal  line.  8.  The  female  branches  of 
the  female  stock  of  the  maternal  Kne. 

75.  The  reason  and  prog-ress  of  this  series  will,  on  a 
little  consideration,  appear  intelligible.  They  who 
trace  from  the  male  stock,  either  in  the  ascending  or 
descending  line,  must  of  necessity  trace  from  a  person 
bearing'  the  name  of  Stiles,  whether  it  be  John,  Geotfrv,  /»<^e  Table  of 

~         ^  ,  ^  ,  "^      Descents. 

George,  Walter,  or  Richard ;  and  Stiles  being*  the  fa- 
mily name,  they  are  all  entitled  to  the  first  rank  of  dig*- 
nity.  When  these  are  exhausted,  recourse  is  to  be  had 
to  those  female  stocks  who  have  intermarried  with  the 
males  of  the  name  of  Stiles,  and  have  contributed  to 
the  blood  of  the  paternal  line ;  such  as  Cecilia  Kempe, 
Christian  Smith,  and  Ann  Godfrey,  who  constitute  the 
second  class.  Every  female  having  so  intermarried,  at 
how  remote  soever  a  period,  is  deemed  to  be  a  stock  of 
the  same  class ;  and  all  those  of  the  same  class  are  held 
to  be  equal  in  point  of  dignity.  It  is  further  to  be  ob- 
served that  each  stock  in  the  ascending  line  is  succes- 
sively to  be  exhausted,  first  in  its  male,  and  then  in  its 
female  branches,  before  we  proceed  to  the  next  imme- 
diate female  stock,  for  reasons  hereafter  to  be  assigned  ; 
and  this  doctrine  gives  rise  to  the  third  and  fourth 
classes,  namely,  the  male  branches  of  the  female  stock 
of  the  paternal,  and  the  female  branches  of  the  female 
stock  of  the  paternal  line.  The  same  gradation  takes* 
place  in  the  maternal  line,  and  gives  rise  to  the  subse- 
quent, or  5th,  6th,  7th,  and  8th^  classes,  on  the  same 
ground  as  in  the  paternal  line ;  and  therefore  it  is  un- 
necessary to  repeat  them. 

Thus  far  in  explanation  of  the  first  principle. 

76.  The  second  principle,  or  that  of  proximity  of 
blood,  is  twofold ;  it  is  either  positive,  or  representa- 
tive. It  is  positive  when  parties  claim  in  their  own  in- 
dividual right;  as  between  the  second  and  third  son, 
or  between  the  uncle  and  grand  uncle.  It  is  represen- 
tative when  either  of  the  parties  claims  as  being  lineally, 
descended  from  anotlier :  in  which  case  he  is  entitled  i&i 
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the  degree  of  proximity  of  his  ancestor.  Thus  the 
grandson  of  the  eldest  son  of  the  propositus  is  entitled 
before  the  second  son  of  the  propositus,  though^  in  com- 
mon acceptation^  nearer  by  two  degrees  ;  and  the  prin- 
ciple of  representative  proximity  is  by  the  law  of  Eng- 
land so  peremptory^  that  a  female  may  avail  herself 
thereof  to  the  exclusion  of  a  male  claiming  in  his  own 
right ;  for  in  descents  in  fee  simple  the  daughter  of  the 
eldest  son  shall  succeed  in  preference  to  the  second 
son. 

77.  Having  thus  explained  the  nature  of  these  two 
principle  3,  we  proceed  to  observe,  that  the  first  prin- 
ciple^ namely ;,  that  of  dignity  of  bloody  is  positive;  and 
operates  on  all  occasions,  without  reference  to  any  other 
principle,  where  it  can  be  shewn  that  the  claimants  are 
unequal  in  point  of  dignity  of  bloody  and  that  they 
range  under  different  classes  of  the  series  as  above 
stated.  In  all  such  cases  the  inheritance  will  vest, 
by  act  of  law,  in  the  worthiest  of  blood.  Thus  if,  ac- 
cording to  the  Table  of  Descents  annexed,  a  competition 
should  arise  between  the  issue  of  Andrew  and  Esther 
Baker,  and  the  issue  of  Richard  and  Ann  Stiles,  although 
the  former  represent  an  uncle,  and  the  latter  a  great 
great  uncle,  the  latter  shall  prevail,  because  he  is  of 
the  first  class  of  dignity,  whereas  the  former  falls  under 
the  fifth.  .oh  to-"' 

78.  But  when  the  claimants  range  under  the  same 
class  of  dignity,  the  first  principle  is  inert ;  recourse 
must  then  be  had  to  thesecond,  namely,  that  of  proxi- 
mity ;  and  the  claimant  shall  be  preferred  in  respect  of 
the  proximity  of  the  stock  tlirough  which  he  claims  to 
the  propositus. 

79.  Thus  in  a  question  between  the  issue  of  Luke 
and  Francis  Kempe,  and  the  issue  of  William  and  Jane 
Smith,  in  the  Table  annexed,  the  parties  are  equal  in 
point  of  dignity;  for  they  represent  female  stocks  of 
the  paternal  line :  but  in  regard  to  proximity  Cecilia 
Kempe,  the  mother  of  the  father,  is  a  nearer  stock  to 
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the  propositus  than  Christian  Smith,  the  mother  of  the 
grandfather;  and  therefore  her  representatives  shall 
succeed. 

80.  It  will  be  apparent  to  every  person,  havings 
thoroughly  digested  the  above  system,  that  it  is  appli- 
cable to  any  case  that  can  be  put  on  the  subject  of  de- 
scent. The  clearness  and  certainty  of  the  common  law 
on  this  head  has  been  long  since  remarked  by  Lord 
Coke,  in  his  Preface  to  the  second  part  of  his  Reports!-^ 
^'  In  all  my  time  I  have  not  known  two  questions  made 
of  the  right  of  descents  by  the  common  law  ;  so  certain 
and  sure  the  rules  thereof  he.'* 

81 .  The  chief  point  of  difficulty  that  has  occurred  has  observations 
been  owing  to  the  want  of  due  attention  to  the  doctrine  Doctrine  of 
of  representative  proximity,  which,  as  is  justly  observed 

by  Lord  Hale, — ''through  all  the  degrees  of  succession 
by  the  right  of  representation,  the  right  of  proximity  is 
transferred  from  the  root  to  the  branches,  and  gives 
them  the  same  preference  as  the  next  and  worthiest  of 
blood.'*  In  the  descending  line  this  doctrine  is  suffi- 
ciently familiar  and  obvious  :  but  in  the  ascending  line 
it  is  not  equally  familiar,  nor  has  it  recently  been  duly 
explained.  For  although  by  the  law  of  England  the 
principle  of  representative  proximity  is  equally  appli- 
cable in  the  one  line  as  in  the  other ;  yet  in  a  Table  of 
Descents  affixed  to  a  work  of  deservedly  great  celebrity; 
the  doctrine  has  been  rejected,  and  a  different  system 
has  been  adopted. 

82.  The  work  alluded  to  is  that  popular  treatise,  the 
Commentaries  on  the  Laws  of  England  by  Sir  William 
Blackstone,  in  which,  after  mature  and  repeated  deliber^ 
ation,  he  persisted  in  a  system  repugnant  to  the  law  of 
descents,  as  it  had  stood  and  continued  in  England  for 
upwards  of  live  centuries ;  and  had  been  successively 
expounded  by  Lord  Hale,  Lord  Chief  Baron  Gilbert^ 
and  the  ablest  writers  on  the  subject. 

Now,  as  the  Commentaries  are  justly  supposed  to 
contain  the  pure  elements  of  the  English  law,  and  ai 
VOL.  in.  2  D 
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the  learned  author  has  entered  into  an  elaborate  discus- 
sion of  the  question^  it  may  be  presumed  that  the  rising 
generation  will  admit  the  validity  of  his  reasons  without 
further  enquiry^  and  that  his  system  will  be  generally 
adopted.  But  as  we  do  not  concur  with  the  learned 
commentator^  we  deem  it  a  mark  of  respect  due  to  his 
reputation  to  consider  the  reasons  assigned  by  him  in 
support  of  his  opinion^  and  at  the  same  time  to  state 
the  authorities  which  have  induced  us  to  pursue  a  dif- 
ferent course  of  preference  in  the  Table  of  Descents 
annexed  to  this  Title. 

83.  The  doctrine  which  gave  rise  to  the  discussion 
was  stated  from  the  bench  by  Mr.  Justice  Manwoode, 
in  the  case  of  Clere  v.  Brooke  as  reported  by  Plowden, 
442.  The  question  in  that  case  was,  whether  the  heir 
of  the  father's  mother,  or  the  heir  of  the  mother,  were 
the  right  heir  to  the  son.  The  court  were  unanimous 
for  the  former,  on  account  of  the  dignity  of  blood  of  the 
paternal  line.  ^ 

Justice  Manwoode  having  answered  some  objections 
to  this  decision,  observed,  that  '^  where  they  (the  com- 
petitors) are  equally  worthy  in  blood,  then  the  nearest 
shall  be  preferred ;  as  if  the  purchaser  die  without  issue, 
and  the  brother  of  the  purchaser's  father  claim ;  and 
the  brother  of  the  purchaser's  grandfather,  that  is  to 
say,  the  brother  of  the  father  of  the  purchaser's  father, 
also  claims  the  land;  and  the  brother  of  the  purchaser'? 
great  grandfather,  that  is  to  say,  on  the  part  of  ,^h^ 
father  in  the  lineal  ascent  of  males,  also  claims  the 
land ;  then  the  brother  of  the  purchaser's  father  shall 
be  preferred  as  heir,  for  he  is  nearest  of  the  blood  of 
the  purchaser's  father  ;  and  they  are  all  equally  worthy 
in  blood,  for  they  are  all  of  the  blood  of  the  males, 
which  is  the  more  worthy  sex,  and  therefore  the  nearest 
shall  be  preferred  as  heir.  And  if  there  is  no  such  bro- 
ther of  the  purchaser's  father,  nor  any  issue  of  such 
brother,  nor  any  sister  of  the  purchaser's  father,  nor 
any  issue  of  her,  (for  the  sister  shall  be  in  the  same  de- 
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gree  as  the  brother,  where  there  is  no  brother) ;  then 
the  brother  of  the  purchaser's  grandfather  or  his  issue, 
or  the  sister  of  the  purchaser's  grandfather  or  her  issue, 
shall  be  preferred  before  the  brother  or  sister  of  the 
purchaser's  great  grandfather  and  their  issues  ;  and  so 
on  from  them  in  infinitum.  And  so  the  brother  or  sister 
of  the  purchaser's  grandrnother ,  viz.  the  mother  of  the 
purchaser's  father i  shall  be  preferred  before  the  brother 
or  sister  of  the  purchaser's  great  grandmother ;  viz, 
mother  of  the  purchaser's  father's  father,  because  they 
are  equally  worthy  in  blood  ;  for  such  heirs  come  from 
the  blood  of  the  female  sex,  from  which  the  purchaser's 
father  issued;  and  where  they  are  equally  worthy,  the 
next  of  blood  shall  alicays  be  preferred  as  heir," 

To  this  doctrine  Mr.  Justice  Blackstone  objects,  and 
has  declared  his  opinion,  that  the  heir  of  the  besailes 
or  great  grandmother  on  the  part  of  the  father,  ought 
to  be  preferred  to  the  heirs  of  the  ailes  or  grandmother 
on  the  same  side.  Accordingly,  in  the  Table  of  Descents 
annexed  to  the  second  volume  of  the  Commentaries, 
he  hath  preferred  the  former,  whom  he  distinguishes 
by  No.  10,  to  the  latter,  or  No.  II,  for  the  following 
reasons  : — 

1st,  ''  Because  this  point  was  not  the  principal  ques- 
tron  in  the  case  of  Clere  and  Brook,  but  the  law  con- 
cerning it  is  delivered  obiter  only,  and  in  the  course  of 
argument  by  Justice  Manwoode;  though  afterwards 
said  to  be  confirmed  by  the  three  other  Justices  in  se- 
parate extrajudicial  conferences  with  the  reporter." 
^^d,  '^'^  Because  the  Chief  Justice  Dyer,  in  reporting 
the  resolution  of  the  Court  in  what  seems  to  be  the 
same  case  TDyer  314.,)  takes  no  notice  of  this  doctrine." 

3d,  ''  Because  it  appears  from  Plowden's  report,  that 
very  many  gentlemen  of  the  law  were  dissatisfied  with 
the  position  of  Justice  Manwoode." 

4th,  ''  Because  the  position  itself  destroys  the  other- 
wise entire  and  regular  symmetry  of  our  legal  course  of 
descents;  as  is  manifest  by  inspecting  the  Table ;  and 

2d  2 
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destroys  that  constant  preference  of  the  male  stocks  in 
the  law  of  inheritance,  for  which  an  additional  reason 
is  before  given,  beside  the  mere  dignity  of  blood.*' 

5th,  ''  Because  it  introduces  all  that  uncertainty  and 
contradiction  pointed  out  by  an  ingenious  author,  (Law 
of  Inheritances,  2d  ed.  pp.  SO.  38.  61,  62.  66.)  and 
establishes  a  collateral  doctrine  incompatible  with  the 
principal  point  resolved  in  the  case  of  Clere  and  Brook^ 
vh.  the  preference  of  No.  II  to  No.  14.  And  though 
that  learned  writer  proposes  to  rescind  the  principal 
•  point  then   resolved,  in  order  to  clear  this  difficulty;  it 

is  apprehended  that  the  difficulty  may  be  better  cleared 
by  rejecting  the  collateral  doctrine,  which  was  neveir 
yet  resolved  at  all."  '  • 

6th,  ''  Because,  by  the  reason  that  is  given  for  this 
doctrine  in  Plowden,  Bacon,  and  Hale,  (vi:2.  that,  itf 
any  degree  paramount,  the  first  law  respecteth  proximity 
and  not  dignity  of  blood,)  No.  18  ought  also  to  be  pre- 
ferred to  No.  16,  which  is  contrary  to  the  8th  rule  laid 
down  by  Hale  himself.     (Hist.  C.  L.  247.)'* 

7th,  *'  Because  this  position  seems  to  contradict  the 
allowed  doctrine  of  Sir  Edward  Coke,  (Co.  Lit.  12.) 
who  lays  it  down,  under  different  names,  that  the  blood 
of  the  Kempes  (alias  Sandies)  shall  not  inherit,  till  the 
blood  of  the  Stiles  (alias  Fairfields)  fail.  Now,  the 
blood  of  the  Stiles  does  certainly  not  fail,  till  both  No.  9 
and  No.  10  are  extinct.  Wherefore  No.  II,  being  the 
blood  of  the  Kempes,  ought  not  to  iniierit  till  then."     '» 

8th,  ''  Because,  in  the  case,  M.  12  Edw.  4.  14.  (Fitz. 
Ab.  tit.  Descent,  2.  Bro.  Ab.  tit.  Descent,  38.)  much 
relied  on  in  that  case  of  Clere  and  Brook,  it  is  laid  down 
as  a  rule,  that  cestui/  que  doit  inheriter  cd  pere  doit  in- 
heriter  alfils.  And  so  Sir  Matthew  Hale  says,  (Hist. 
C.  L.  243.)  that  though  the  law  excludes  the  father 
from  inheriting,  yet  it  substitutes  and  directs  the  descent 
as  it  should  have  been,  had  the  father  inherited.  Now, 
it  is  settled  by  the  resolution  in  Clere  and  Brook,  that 
No.  10  should  have  inherited  to  Geoffrey   Stiles  the 
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father  before  No.  II,  and  therefore  No.  II  ought  to 
be  preferred  in  inheriting  to  John  Stiles  the  son." 

84.  To  these  reasons  full  and  satisfactory  answers 
appear  to  us  to  have  been  given  in  a  tract  intituled, 
''  Remarks  on  the  Laws  of  Descents,  and  on  the  Reasons 
assigned  by  Mr.  Justice  Blackstone  for  rejecting,  in  his 
Table  of  Descent,  a  point  of  doctrine  laid  down  in  PIow- 
den.  Lord  Bacon,  and  Hale," — pubHshed  in  1779.  («) 
And  therefore  the  substance  of  those  remarks  shall,  for 
the  satisfaction  of  the  student,  be  here  stated. 

85.  On  the  first  of  Sir  William  Blackstone's  reasons 
the  author  observes,  *^*^that  the  three  introductory  rea- 
sons are  merely  speculative  :  they  are  rather  preliminary 
observations  than  arguments  from  principle  ;  of  course 
the  remarks  must  be  of  the  same  nature.  As  nothing 
positive  can  be  determined  from  either^  the  reader  will 
judge  which  has  the  best  grounds  for  presumption. 

■''  It  is  admitted,  that  the  present  point  was  not  the 
principal  question  in  the  case  of  Clere  and  Brook  : 
however,  as  this  doctrine  was  laid  down  by  a  judge 
sitting  in  Court,  and  delivered  in  his  judicial  capacity, 
some  respect  is  due  to  his  sentiments.  And  though  it 
inay  not  be  allowed  that  the  law,  delivered  ohltev  in  the 
present  case,  was  founded  on  the  same  substantial  rea- 
sons which  led  (o  the  final  judgment;  still  he  will  not 
contend  that,  because  it  was  deUvered  obiter,  it  was 
therefore  less  reasonable  ;  or,  because  it  was  said  to  be 
confirmed  by  the  three  other  justices,  that  it  was  not 
their  opinion,  or  that  it  was  a  bad  opinion." 

On  the  second  reason,  he  remarks,  that  '^'^  the  report  Dyer3i4. 
of  Sir  James  Dyer  is  extremely  short :  for  the  Court 
w^ere  unanimous  in  their  resolution.  But,  as  he  hath 
not  given  the  distinct  opinion  at  large  of  any  of  the 
Bench,  even  to  the  point  before  them^ — can  we  reason- 
ably expect  him  to  take  notice  of  any  collateral  matter  } 

(a)  By  William  Osgoode,  Esq.  of  Liucolii's  Inn,  afterwards  Cliief 
Justice  of  Lower  Canada. 
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If  We  wish  to  hear  the  arguments,  Plowden  hath  re- 
ported them.  If  we  are  not  satisfied, — whither  can  we 
ProArchia.  refer  ourselves?  May  it  not  hitherto  be  said.  Est  ridi- 
culwn  ad  ea  quce  habemus  nihil  dicerc,  qucerere  qucR 
habere  non  possumus?  Thus  stands  the  fact.  Plowden 
gives  a  comprehensive  report  of  the  case,  and  the  doc- 
trine laid  down,  when  the  Court  gave  their  opinion. 
Dyer  reports  the  judgment  with  a  brief  state  of  the 
question  :  but  takes  no  notice  of  this,  nor  any  other 
doctrine.  So  far  then  the  one  is  positive,  the  other 
neutral.  Are  we  now  to  discredit  the  representations 
of  the  former,  and  conclude,  from  the  silence  of  the 
latter,  by  an  argument  made  up  of  incredulity  and 
uncertainty,  to  reject  the  only  testimony  given,  and 
extort  evidence  from  a  nullity  ?  This  were  to  support 
a  cause  in  the  most  effectual  manner.  Prom  Plowden 
it  appears,  that  the  Chief  Justice  was  present  when 
Manwoode  delivered  this  as  law.  What,  then,  can 
we  infer  from  his  silence,  except  his  consent  ?" 

To  the  third  he  replies,  that  ''  the  account,  given 
by  Plowden,  is  thus  subjoined  in  a  note  to  the  report 
of  the  case.  '  Note,  in  the  case  before  put,  where  the 
purchaser  in  fee  dies  without  issue,  and  the  brother  of 
the  grandmother  on  the  part  of  the  father  claims  the 
land  as  heir,  and  the  brother  of  the  great  grandmother 
also  on  the  part  of  the  father  claims  the  land  as  heir, 
many  were  of  opinion,  because  there  was  no  nearer 
heir  of  the  male  line,  the  brother  of  the  grandmother 
should  not  be  preferred,  as  Justice  Manwoode  had  said, 
but  that  the  brother  of  the  great  grandmother  should 
be  adjudged  heir,  for  his  blood  is  derived  to  the  pur- 
chaser by  two  males,  viz.  by  his  father  and  grandfather; 
whereas  the  blood  of  the  brother  of  the  grandmother  is 
derived  to  the  purchaser  but  by  one  male,  and  the  grand- 
father was  not  of  the  blood  of  the  brother  of  the  grand- 
mother, but  he  was  of  the  blood  of  the  brother  of  the 
great  grandmother,  and  therefore  such  blood  is  more 
worthy.     And  upon  this  I  put  the  question  again  to 
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Manwoode  in  the  presence  of  Harper,  another  of  the 
justices  of  the  Common  Bench,  both  of  whom  held 
clearly  that  the  brother  of  the  grandmother  should  be 
heir  to  the  purchaser,  and  not  the  brother  of  the  great 
grandmother,  because  the  former  is  nearer  in  blood  to 
the  purchaser  on  the  part  of  his  father,  which  proximity  / 

holds  place  on  the  part  of  females  conjoined  by  mar- 
riage to  males,  when  such  blood  is  once  derived  by  a 
male  to  the  first  purchaser.  And  another  day  I  put  the 
same  question  to  Mounson,  puisne  judge  of  the  same 
Bench,  and  he  was  of  the  same  opinion  with  the  other 
justices,  for  the  same  cause.  And  at  another  time  after- 
wards, I  put  the  same  question  to  the  Lord  Dyer,  who 
was  of  the  same  opinion  also  ;  so  that  all  the  justices  of 
the  Common  Bench  unanimously  agreed  in  the  same 
case,  that  the  brother  of  the  purchaser's  grandmother 
on  the  part  of  the  father,  should  be  preferred  before 
the  brother  of  the  purchaser's  great  grandmother  on 
the  part  of  the  father.' 

*^*^Thus  the  same  report,  which  tells  us  that  many  held 
a  different  opinion,  tells  us  likewise,  that  this  position 
of  Justice  Manwoode  was  confirmed  by  Justice  Harper, 
Justice  Mounson,  and  Lord  Chief  Justice  Dyer.  There- 
fope,  when  Lord  Bacon  and  Hale  adopted  this  position, 
they  had  the  unanimous  authority  of  the  Bench  to  sup- 
port it :  when  the  author  of,  the  Commentaries  disal- 
lowed this  position,  he  was  justified  by  the  scruples  of 
many  bye-standers  to  reject  it.  It  remains  to  be  in- 
quired, who  has  been  guided  by  the  most  sufficient  rea- 
sons. The  authority  must  surely  preponderate  with  us.*' 

On  the  fourth  reason  he  observes,  that  ''  it  may  be 
a  matter  of  surprise,  that  the  first  pointed  argument 
against  Justice  Manwoode's  position  should  be  brought 
from  a  topic  so  irrelative  as  that  of  symmetry ;  for  law 
is  the  object  of  reason,  not  the  subject  of  delineation. 
The  laws  of  descent  are  regulated  by  the  analogy  of 
their  principles,  not  by  the  symmetry  of  a  table  ;  and, 
when  a  system  of  inheritance  is  established,  hitle  at- 
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tenticn  is  paid  to  the  appearance  it  may  make  in  a 
scheme  of  genealogy..     Being  therefore  confident^  and 
meaning-  to  prove^  that  our  doctrine  is  founded  upon 
legal  principles,  we  are  not  careful  in  the  first  instance 
for  the  subordinate  concern  of  symmetry.     And  in  this 
spirit,  admitting  for  a  moment  that  our  position  destroys 
tlie  regularity  of  the  Table,  we  mean  to  defend  it  on  the 
strong  ground  of  consistency.     For,  if  we  cannot  unite 
both  qualities ;  if  a  sacnfice  must  be  made ; — which 
shall  we  surrender  ? — the  congruity  of  our  principles, 
or  the  symmetry  of  their  delineation  ?     If  the  eye  be 
offended  by  irregularity;  to  avoid  this,  shall  we  disgust^ 
the  mind  by  incongruity  ?  Can  we  hesitate  which  to 
give  up,  the  reality  or  the  representation,  the  substance 
or  the  shadow?    Those  remarks  might  be  made,  if  the 
learned   author  meaned  to  apply  the  absolute  idea  of 
symmetiy,  and  to  require  the  same  in  the  draught  of  a 
course   of   descent.     But   it  may   be   urged,  he  hath 
guarded  against  the  pertness  of  such  interrogatories, 
by  specifying  the  symmetry  of  the  legal  course  of  de- 
scents, which  must  be  relative.     In  such  case,  before 
we  can  confess,  deny,  or  retort  the  charge,  we  must  ac- 
quaint ourselves  with  the  nature  of  the  thing  destroyed ; 
and  in  what  manner  it  is  connected  with  the  subject. 

''  The  legal  course  of  descent  is  chalked  out  by  the 
laws  of  inheritance  :  the  symmetry  of  which  course* 
arises  from  a  due  exemplification  of  those  laws,  agree-- 
ably  to  the  principles  thereof.  And  it  is  constituted 
by,  and  can  only  exist  so  long  as  the  course  of  descents 
conforms  itself  to,  the  legal  principles  of  inheritance. 
The  idea  of  symmetry  is  conceived,  and  regulated, 
by  such  conformity,  in  which  sense  it  is  altogether 
relative.  In  short,  the  entire  and  regular  symmetry 
of  the  legal  course  of  descents  is  nothing  more  than 
that  order,  which  is  observable  in  a  praxis  of  those 
principles,  whereby  the  course  is  directed. 
:  ''  Thus,  the  legal  symmetry  of  the  Table  will  finally 
resolve  itself  into   a  conformity  to  the  principles   of 
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descent^  to  which  an  appeal  is  more  direct  than  to  the 
medium  of  delineation.  For  if,  by  any  position,  one 
of  the  principles  of  descent  is  violated  ;  by  the  same 
will  this  symmetry  be  also  destroyed. 

''  Let  us  then  compare  the  position  of  Manwoode 
with  the  principles  above  stated  ;  and  we  shall  dis- 
cover whether  the  charge  contained  in  this  fourth  rea- 
son be  well  founded. 

''  The  doctrine  laid  down  by  Manwoode  is^  that 
where  all  the  branches  or  descendants  of  the  male 
stock  are  extinct,  the  brother  or  sister  of  the  mother 
of  the  purchaser's  father,  or  No.  11,  shall  inherit  and 
be  preferred  before  the  brother  or  sister  of  the  pur- 
chaser's great  grandmother,  or  No.  10,  for  whom  Mr. 
Justice  Blackstone  contends. 

•  ''  First,  in  point  of  dignity  of  blood,  the  claimants 
are  equal :  they  represent  female  stocks  of  the  pater- 
nal line  ;  therefore,  upon  that  ground  merely,  the  one 
cannot  be  preferred  to  the  other.     But, 

''  Secondly,  in  point  of  proximity,  it  is  obvious  that 
the  grandmother,  or  No.  11,  is  nearer  to  the  person 
last  seised  than  the  great  grandmother,  or  No.  10  ; 
on  which  account  the  representatives  of  the  former 
are  preferred  by  Justice  Manwoode. 

"  It  follows  then,  that  this  position,  being  supported 
by  the  principles  of  inheritance,  cannot  destroy  that 
regular  symmetry,  which  arises  from  a  conformity  to 
those  very  principles.  j-  fciiu 

''  On  the  contrary,  let  a  person,  having  a  distinct 
and  perfect  conception  of  the  several  classes  of  dig- 
nity, with  the  notion  of  proximity  superadded,  view 
the  Table  ;  he  will  trace  from  the  propositus,  and  ex- 
pect that,  when  one  class  is  exhausted,  the  number  de- 
noting immediate  preference  will  be  affixed  to  the 
nearest  claimant  of  the  ensuing  class.  For  instance, 
in  the  male  stock  of  the  paternal  line  ascending,  he 
will  find  the  inheritance  regularly  given  to  the  nearest 
representative,  first,  to  the  uncles  and  aunts,  or  No.  7, 
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then  to  the  great-uncles  and  aunts^  or  No.  8,  and  so 
on;,  till  the  class  is  exhausted  :  but  when  he  comes  to 
the  second  class^,  or  female  stocks  of  the  paternal  line, 
he  will  revolt  at  the  preference  given  to  the  more  re- 
mote from  the  propositus,  and  contend  that  the  legal 
course  of  descents  is  destroyed  in  that  instance  ;  and 
that  the  violation  thereof  is  increased  by  the  contrast 
with  the  maternal  line^,  where  due  regard  is  paid  to 
proximity,  and  the  regular  order  preserved. 

''  The  second  clause  of  this  fourth  reason  contains 
a  charge,  which  reduces  us  to  the  necessity  of  inquir- 
ing whether  the  matter  be  rightly  understood  between 
us  ?  Whether  we  are  agreed  upon  terms  ?  Other- 
wise, in  what  manner  can  this  position  ^  destroy  the 
constant  preference  of  male  stocks,'  when,  by  the 
question,  they  and  their  descendants  are  extinct  ?  For 
were  there  any  male  stocks,  or  their  representatives 
surviving,  they  would  certainly  succeed;  and  there 
would  be  no  contest  between  the  present  competitors. 
If  No.  11  be  appointed  immediately  after  No.  9,  it  will 
certainly  destroy  the  preference  of  No.  10  : — but,  does 
No.  10,  being  the  representative  of  Christian  Smith, 
represent  a  male  stock  ?  In  fact,  what  possible  pre- 
tensions can  either  of  the  claimants  have  ?  That  both 
are  of  the  paternal  line  is  granted  ;  but  it  is  evident 
that  the  brothers  and  sisters  of  Cecilia  Kempe  and 
Christian  Smith  are  the  representatives  of  female  stocks ; 
and,  be  the  preference  given  to  either,  surely  the 
^  preference  of  the  male  stocks'  cannot  be  destroyed 
thereby  :  for,  as  the  question  is  fairly  stated  by  a  learn- 
GUb.Ten.i9.  ed  Chief  Baron,  Uhe  blood  of  the  father's  mother 
was  preferred  to  the  blood  of  his  grandmother,  being  both 
female  bloods;  and  both  coming  under  the  consider- 
ation of  ancient  tenants,  the  nearer  tenant's  blood  was 
preferred  to  the  more  remote.' 

''  But,  if  it  be  contended  that  the  blood  of  Chris- 
tian Smith  may  be  traced  through  the  male  stocks  of 
the  paternal  Hne,  it  is  granted.     But  may  not  the  blood 
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of  Cecilia  Kempe,  be  traced  through  a  male  stock  to 
the  propositus  likewise  ?  And,  as  Harper  says  ''  proxi- 
mity holds  place  on  the  part  of  females  conjoined  by  Piowd.450. 
marriag-e  to  males,  when  such  blood  is  once  derived 
by  a  male  to  the  first  purchaser/  And  such  con- 
nexion with  the  paternal  line  is  the  avowed  reason 
of  the  preference.  Lefrere  le  ailes  sera  heir  al  pur- 
ckasour,  et  nemy  lefrere  Ze  besailes,  pur  ceo  que  il  est 
plus  prochein  en  sanke  alpurchasour  del  part  de  son  per e. 
The  laws  of  England  do  certainly  prefer  the  descend- 
ants from  the  male  and  female  stocks  of  the  paternal 
line  ;  and,  should  any  system  overlook  this  distinction; 
it  would  be  no  difficult  matter  to  controvert  it.  But, 
in  the  present  case,  we  have  nothing  to  apprehend 
from  that  objection,  nor  ''from  the  additional  reason  2Comm.228. 
before  given  ; — for  what  is  it  ?  The  argument  of  pro- 
bability, the  reasonable  proof  required  by  the  law, 
that  the  claimant  be  next  of  the  whole  blood  to  the 
person  last  in  possession,  (or  derived  from  the  same 
couple  of  ancestors,)  which  will  probably  answer  the 
same  end,  as  if  he  could  trace  his  pedigree  in  a  direct 
line  from  the  first  purchaser.*  Now,  who  are  the 
next  couple  of  ancestors  who  have  issue,  and  in  whose 
favour  the  argument  of  probability  ought  to  weigh  } 
The  answer  is,  Luke  and  Francis  Kempe  ;  from  whom 
the  person  last  in  possession,  and  No.  11,  are  both 
lineally  descended.  Nevertheless,  the  author  of  the 
Commentaries  contends  for  the  issue  of  William  and 
Jane  Smith,  a  more  remote  couple  of  ancestors  ;  not 
recollecting  his  observation,  that  '  the  higher  the  com-  2  comm.  231. 
mon  stock  is  removed,  the  more  will  even  the  proba- 
bility decrease/ 

On  the  fifth  reason  he  remarks,  that  "  when  the 
reader  shall  be  made  acquainted  with  the  nature  of 
these  uncertainties  and  contradictions,  it  will  be  a 
matter  of  surprise,  that  a  leaned  man  should  suggest 
them  ;  and  of  still  greater  surprise,  that  a  really  learned 
man  should  repeat  them.     In  the  first  place,  it  will  be 
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Law  of  lab.  30.  manifest^  by  consulting  the  work  of  the  ingenious  au- 
thor quoted,  that  the  charge  of  all  those  uncertainties 
and  contradictions  is  brought  against  the  first  grand 
principle  of  the  laws  of  inheritance  ;  and  therefore 
this  charge,  even  if  it  were  vahd,  is  not  to  be  pointed, 
against  any  particular  application  of  the  principle,  but 
against  its  general  application.  Hence  it  is  equally  to 
be  brought  against  Justice  Blackstone's  position,  as 
against  that  of  Manwoode. 

''  The  charge  is  this  :- — *^  Here  I  would  raise  a  qucere 
or  duhitatur,  whether  the  descendants  from  the  colla- 
teral ancestors  of  the  several  classes,  (or  No.  10,  11, 
12,  13,)  are  inheritable  or  not,  before  the  mother's 
brother  (or  No.  14.)  And,  in  my  opinion,  the  doctrine 
seems,  either  way,  chargeable  with  some  repugnance : 
for,  on  the  one  hand,  if  they  are  to  be  preferred  to  the 
mother's  brother  (as  I  conceive  the  law  is),  then  it 
directly  impugns  and  impeaches  the  rule,  which  gives 
the  inheritance  ratione  proximitatis  to  the  brother  or 
sisters  of  the  paternal  grandmother,  (or  No.  11,)  in 
preference  to  the  brothers  or  sisters  of  the  maternal 
aunt  of  the  grandfather,  (or  No.  10,)  on  this  founda- 
tion as  it  is  alleged,  because  proxima  non  remota  causa 
in  jure  spectatur :  and,  if  the  descendants  from  the 
collateral  ancestors  are  not  to  be  preferred  to  the  mo- 
ther's brother,  but  to  be  totally  excluded,  this  would 
be  absurd ;  forasmuch  as  then  the  paternal  uncles  and 
aunts  of  the  mother  and  the  grandmother  of  the  pater- 
nal line  should  not  be  capable  of  inheriting ;  when  the 
descendants  from  the  brothers  and  sisters  of  the  re- 
motest feme,  in  the  direct  line,  are  held  to  be  inherit- 
able.'— That  is  to  say,  it  is  inconsistent  that  the  prin- 
ciple of  proximity  shall  take  place  between  the  claim- 
ants No.  10,  11,  12,  13,  and  not  between  them  and 
No:  14,  which  represents  the  mother's  brother,  and  is 
certainly  nearer  than  any  of  the  classes  above  men- 
tioned. Now  the  reader  sees,  that  for  want  of  a  dis- 
cretive  judgment,    to  discover  that  the   said    several 
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classes  of  collateral  ancestors,  though  more  remote  than 
No.  14,  yet  they  are  of  the  paternal  line  ;  the  inge- 
nious author  cited  has  perplexed  the  question  by  ap- 
plying the  test  of  proximity  between  them  and  the  mo- 
ther's brother^  who  is  of  the  maternal  line,  and  conse- 
quently shall  not  inherit  till  the  paternal  line  be  ex- 
hausted :  whereas  that  test  should  never  be  applied, 
but  where  the  parties  are  equal  in  point  of  dignity. 
Let  it  be  further  observed,  that  this  charge,  futile  as  it 
is,  is  not  brought  particularly  against  No.  11,  the  class 
for  which  we  contend,  but  against  the  several  classes 
represented  by  No.  10,  11,  12,  13.  It  is  not  brought 
specifically  a^inst  Justice  Manwoode's  position,  as 
this  fifth  reason  would  insinuate,  but  against  '  the 
descendants  of  the  collateral  ancestors  of  the  higher 
classes ;'  among  others  comprehending  No.  10,  the 
class  for  which  Mr.  Justice  Blackstone  contends.  Does 
it  not  then  argue  a  great  degree  of  partiality,  when  a 
g-eneral  objection  is  brought  (good  or  bad,  no  matter), 
not  to  regard  our  own  case,  but  to  enforce  it  against 
another,  which,  by  confession,  is  in  the  same  predicar 
ment  ?  Yet  the  author  of  the  Commentaries,  whose  own 
position,  as  favouring  the  more  remote  claimant,  is 
most  obnoxious  to  this  censure,  disregarding  his  own 
situation,  hath  brought  the  whole  weight  of  the  charge 
on  the  devoted  system  of  Man  wo  ode. 

''  If  we  may  avail  ourselves  of  the  opinion  of  this 
author,  where  he  simply  informs  us  what  the  law  is, 
(not  what  it  ought  to  be,)  we  shall  find  that  he  concurs 
with  Justice  Manwoode,  and  all  the  elder  writers.  He 
puts  the  case  at  present  in  question,  and  decides  it 
thus  :  Mf  the  male  stock  of  the  paternal  line  is  totally 
extinct  at  the  death  of  the  purchaser,  then  the  inhe- 
ritance will  devolve  on  the  heirs  of  the  father's  mother^ 
or  No.  11 ;.  and,  when  they  are  extinct  before  entry, 
then  it  goes  to  the  heirs  of  the  grandfather's  mother,' 
or  No.  10.  Again,  he  justly  censures  the  reason  given 
in  defence  of  J.  Blackstone's  opinion,  that  7nore  of  the 
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purchaser's  male  ancestors  have  been  descended  from 
Lawofinh.30.  ^^^^  ^^^^^  ^^  ^^^  femes  in  the  higher  classes.  '  If  this 
argument  must  be  allowed  to  have  any  force  at  all,  it 
proves  too  much  ;  and  v^ill  conclude^  if  it  concludes  any 
thing,  for  the  highest  class/  or  the  representatives  of 
Ann  Godfrey. 

''  So  far,  then,  the  charges  of  uncertainty  and  con- 
tradiction, though  gToundless,  vv^ere  not  pointed  by 
the  learned  writer  against  one  system  more  than  the 
other.  His  deliberate  opinion  supports  our  argument, 
and  is  directly  contrary  to  that  gf  Mr.  Justice  Black* 
stone. 

''  Again,  this  position  is  charged  with  ^  establishing* 
a  collateral  doctrine,  incompatible  with  the  principal 
point  resolved  in  the  case  of  Clere  and  Brook.'  If 
the  nature  of  this  collateral  doctrine  had  been  pre- 
cisely stated,  it  would  have  been  more  satisfactory  ; 
as  then  we  might  have  g'one  immediately  to  the  point. 
At  present  we  will  state  the  only  part  of  the  case 
which  carries  (as  we  conceive)  the  least  appearance 
of  incompatibility. 

''  The  circumstance  that  would  most  strike  a  person 
unacquainted  with  the  principles  of  descent,  is,  that  in 
the  case  mentioned,  the  more  remote  claimant  was  pre- 
ferred ;  whereas  at  present  we  contend  for  proximity, 
He  is  answered,  in  that  case  the  more  remote  claimant 
was  the  more  worthy  in  blood,  which  shall  always  su- 
persede proximity  :  but,  in  the  present  case,  they  are 
equal  in  respect  of  dignity  of  blood,  in  which  situation 
we  can  only  resort  to  proximity.     We  do  not  mean  to 
insult  the  learned  Judge,  by  projiosing  this  as  an  ob- 
jection on  his  part ;  it  is  unworthy  of  him  ;  and  we 
have  only  to  lament,  that  the  nature  of  the  charge  is 
such,  that  we  can  only  make  a  general  defence,   by 
pleading  not  guilty.     To  estabhsh  this  incompatibility^ 
it  should  be  proved  that  No.  10.  is  more  worthy  than 
No.  11.:  this  hath  not  been   attempted.      Therefore 
if  the  reputation  of  the  commentator  did  not  prevent 
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us  from  making  hasty  conclusions,  we  should  be  well 
justified  iu  treating-  this  charge  as  a  violent  assumption. 

''^  On  our  part,  it  will  be  sufficient  to  shew,  that  the 
point  settled  and  the  point  contended  for  do  both  con- 
form to  the  principles  already  stated.  In  the  first  in- 
stance, the  claimant  took  on  account  of  dignity  of 
blood :  in  the  second,  that  principle  did  not  operate. 
No.  11.  ought  therefore  to  take  on  account  of  proxi- 
mity. We  shall  not  enter  further  into  the  detail,  as 
the  reader  can  easily  apply  both  cases  to  the  same 
system.  It  will  not  then  readily  appear,  in  what  man- 
ner this  position  can  establish  a  doctrine  incompatible 
with  the  point  settled. 

''  Till  a  more  direct  charge  be  brought,  this^  we 
hope,  will  be  a  sufficient  vindication  ;  and  now  we  are 
upon  the  subject,  we  retort  the  accusation.  We  say, 
that  in  the  Table  of  Descent,  the  preference  given  in  the 
paternal  line  is  incompatible  with  the  preference  given 
in  the  maternal  line.  And  as  we  disapprove  of  general 
charges  in  our  own  case,  it  is  fitting  that  the  objec- 
tions we  bring  should  be  particular. 

"  In  the  paternal  line,  Cecilia  Kempe  and  Christian 
Smith  are  female  stocks ;  and  the  representatives  of 
the  latter,  though  more  remote  from  the  person  last 
seised,  are  preferred  to  the  former  for  this  reason,  be- 
cause their  blood  is  derived  to  the  person  last  seised  by 
two  males.  , 

''  In  the  maternal  line,  Hannah  Willis  and  Susan 
Bates  stand  in  the  same  point  of  relation  with  the  two 
above  named,  the  difference  of  line  excepted ;  and 
though  the  representatives  of  Susan  Bates  derive  their 
blood  from  the  person  last  seised  by  two  males,  and 
are  precisely  in  the  same  predicament  with  those  of 
Christian  Smith,  with  respect  to  blood,  still  they  are 
not  preferred  in  the  maternal  line ;  which  is  incom- 
patible. 

''  The  fact  is,  that,  in  the  maternal  line,  the  Table  of 
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Descent  is  properly  delineated  :  the  principles  of  dignity 
and  proximity  are  invariably  pursued  throughout :  in 
the  paternal  line^  they  are  not.  No  wonder^  there- 
fore, that  they  are  incompatible.** 

To  the  sixth  reason  he  rephes — ''  It  is  admitted 
that  Lord  Bacon  expresses  himself  in  these  direct 
terms :  '  In  any  degree  paramount  the  first,  the  law 
respecteth  proximity,  and  not  dignity  of  blood,*  But, 
after  a  tedious  search,  we  could  find  no  such  terms  nor 
doctrine  in  Plowden.  Perhaps  it  would  be  a  difficult 
matter  to  point  it  out ;  though,  to  discover  the  opinion 
really  delivered  on  the  occasion,  we  have  only  to  refer 
to  p.  449,  where  we  find  in  what  express  terms  a 
doctrine  is  laid  down,  altogether  contrary  to  that  stated 

piowd.449.  ir^  the  reason.  '  If  one  claim  from  the  father's  mo- 
ther, and  another  claim  from  the  great  grandfather 
direct,  the  latter  shall  be  preferred ;  et  uncore  V autre 
est  plus  prochein  del  sanke,  mes  est  meins  digne  de 
sanke.' 

'^Likewise,  after  a  diligent  search,  we  could  find 
no  such  doctrine  in  Hale ;  and,  till  we  are  referred  to 
the  doctrine  we  cannot  find,  we  must  content  ourselves 
with  such  information  as  we  can  find.     His  first  rule 

Hale  Hist.  IS  this  :  '  The  law  prefers  the  worthiest  of  blood : 
those  of  the  male  line  shall  be  preferred  usque  infini- 
tum. Again,  if  the  great  great  great  grandfather,  or 
the  great  great  great  grandmother  of  the  father  has  a 
brother  or  sister,  she  shall  be  preferred,  and  exclude 
the  mother's  brother,  though  he  is  much  nearer.* 

"  Thus,  though  from  the  nature  of  the  thing  we 
cannot  strictly  prove  that  no  such  doctrine  appears  in 
Plowden  nor  in  Hale,  still  we  have  brought  the  best 
possible  proof  from  their  own  words,  whereby  it  is 
evident  they  put  forth  doctrines  directly  contmry  to 
those  suggested.  For  more  satisfactory  evidence,  we 
refer  the  readers  to  their  respective  works,  which,  con- 
trary to  the  laudable  precision  our  author  usually  adopts. 
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he  hath  cited  at  large  without  any  particular  reference. 
Though  we  much  suspect  that  their  researches  on  this 
head  will,  like  our  own,  be  fruitless.** 

If,  then,  it  be  allowed,  that  these  opinions  do  not  in 
anywise  appear,  it  is  impossible  they  should  appear  as 
the  reasons  given  for  any  particular  doctrine.  But  if 
the  avowed  reasons  of  the  doctrine  we  support  be  re- 
quired, Plowden's  have  been  stated.  Sir  Matthew 
Hale  says,  ''  And  though  it  be  also  true,  that  the  great 
grandmother's  blood  has  passed  through  rnore  males  of 
the  father's  blood  than  the  blood  of  the  grandmother  or 
.mother  of  the  father ;  yet,  in  this  case,  the  father's 
mother's  sister  shall  be  preferred  before  the  father's 
grandmother's  brother,  because  they  are  all  in  the 
female  line,  viz.  cognati,  and  not  agnati ;  and.  the  fa- 
ther's mother's  sister  is  nearest,  and  therefore  shall 
have  the  preference  as  well  as  in  the  male  line  ascend- 
ing, the  father's  brother  or  his  sister  shall  be  preferred 
befor-e  the  grandfather's  brother." 

'^  With  respect  to  Lord  Bacon's  position,  we  shall 
simply  observe,  that,  as  it  is  totally  repugnant  to  the 
spirit  of  those  laws,  whence  the  doctrine  of  descent 
originates  ;  so  it  has  been  contradicted  by  every  writer 
on  the  subject,  and  is  therefore  inadmissible.  When 
we  recollect  the  obligations  in  general  science  that  are 
due  to  this  sublime  and  penetrating  genius,  let  not 
this  mistake  be  remembered;  when  our  admiration 
leads  us  to  consider  him  as  some  superior  being,  even 
this  error  may  convince  us  that  he  was  human. 

''  Upon  the  whole,  then,  it  appears  that  Lord  Bacon 
mistook  the  reason  of  this  doctrine  entirely :  and  the 
author  of  the  Commentaries,  observing  the  error,  hath 
unwittingly  imputed  the  same  to  Plowden  and  Kale  ; 
which,  being  a  refutable  position,  is  brought  to  create 
an  inconsistency  in  Hale's  doctrine.  Whereas,  the  per- 
fection of  his  system  will  thereby  more  forcibly  appear, 
inasmuch  as  nothing  irregular  can  possibly  square  with 
it.     How  far  the  multiplicity  of  learning,  ourauthor  was 
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obliged  to  consult,  may  have  occasioned  this  mistake, 
we  know  not :  but  are  assured  that,  however  his  system 
may  be  continued,  he  will  not  suffer  imputed  opinions  to 
remain  on  record  against  those  respectable  characters, 
so  contrary  to  their  professed  sentiments,  and  which  re- 
duce them  to  an  absurdity." 

On  the  seventh,  he  observes,  that  ''  it  is  an  incontro- 
vertible point,  that  the  blood  of  the  Kempes  shall  not 
inherit,  till  that  of  the  Stiles  fail.  There  is  hkewise  no 
question,  whether  it  fails  at  No.  9,  which  bears  the  name 
of  Stiles.  But  the  case  is  not  altogether  so  obvious 
with  respect  to  No.  10,  notwithstanding-  that  these  two 
numbers  are  coupled  together,  as  if  one  and  the  same 
reason  made  them  similar  instances.  For,  on  examina- 
tion, it  will  be  found  that  the  name  to  which  that  num- 
ber is  affixed,  is  Smith.  However,  on  tracing  upwards, 
we  shall  find  that,  some  generations  back,  the  great 
grandfather  of  John  Stiles  married  a  certain  Christian 
Smith;  who  is  supposed  to  have  representatives  still 
living.  We  must  therefore  admit,  that  a  portion  of  the 
blood  of  the  person  last  seised  may  be  traced  to  No.  10, 
or  the  said  Christian  Smith,  as  to  a  female  stock  of  the 
paternal  line ;  and  not,  as  seems  by  the  reason  to  be  in- 
sinuated, as  if  it  were  of  a  degree  to  be  mentioned  in 
point  of  dignity  with  No.  9. 

''  It  is  then  admitted,  that  the  blood  of  John  Stiles 
does  not  fail,  while  No.  10  exists. 

''  But  it  will  likewise  be  found,  that  George  Stiles  the 
grandfather  married  Ceciha  Kempe.  Now,  according 
to  Sir  Edward  Coke,  '  the  father  hath  two  immediate 
bloods  in  him,  the  blood  of  his  father  and  the  blood  of 
his  mother  (or  Cecilia  Kempe),  and  both  these  bloods 
are  of  the  part  of  the  father.'  And,  by  consulting  the 
Table  of  Ancestors  in  the  Commentaries,  B.  2.  c.  14.  it 
will  appear  that  the  Smiths  contribute  one-eighth,  and 
the  Kempes  one-fourth,  of  the  blood  of  the  person  last 
seised ;  or,  to  adopt  the  expression  of  the  ingenious 
author  lately  cited,  '  the  grandmother  furnishes  a  double 
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portion  of  consanguinity,  to  what  the  great  grandmother  Lawofinh.62. 
does.*     It  is  then  evident,   that,  as  the  blood  of  John 
Stiles  does  not  fail,  while  No.  10  exists  ;  so,  neither  does 
it  feil,  while  any  of  the  representatives  of  the  grandmo- 
ther, or  No.  II,  exist. 

"  Since  this  is  necessarily  the  case,  how  shall  we  ac- 
count for  the  distinction  so  visible  in  the  text,  where  the 
name  of  Smith  is  omitted,  and  the  number  representing 
it  is  found  in  such  worshipful  society;  whereas  great 
care  is  taken  to  inform  us,  that  No.  II,  though  repre- 
senting a  much  nearer  relation,  is  of  the  blood  of  the 
Kempes,  and  therefore  to  be  postponed } 

''  This  question  we  do  not  undertake  to  solve.  • 

''  But  having  discovered,  what  was  unobserved  in  the 
present  reason,  that  when  the  name  of  Stiles  is  no  more, 
still  the  blood  of  the  paternal  line  flows  in  two  chan- 
nels, are  we  to  admit  the  conclusion  which  appears  so 
deliberate ;  or  are  we  to  advance  the  neglected  No.  1 1, 
whose  title  previously  presents  itself  upon  a  regular 
tracing,  and  in  many  other  respects  appears  to  be  so 
justifiable  ? 

'*^  If  we  advert  to  our  author's  own  computation  so 
lately  mentioned,  we  shall  perceive  that  the  relation  be- 
tween No.  II  and  the  person  last  seised,  is  much  nearer 
than  the  relation  between  No.  10  and  the  person  last 
seised.  However,  we  shall  avail  ourselves  no  farther  of 
this  observation,  than  to  presume  it  is  very  fair  ground, 
whereon  to  produce  at  least  the  simple  claim  of  No.  1 1 : 
the  right  may  be  discussed  afterwards. 

"The  case  of  the  claimants  is  such  as  hath  been 
already  stated :  we  will  apply  to  a  decision  from  which 
there  will  be  no  appeal. 

''  The  reader  is  desired  to  cast  his  eye  on  the  Table 
of  Descents,  and  to  mark  in  what  degree  the  two  com- 
petitors stand.  The  rule  to  guide  his  judgment  is  thus 
laid  down  by  the  author  of  the  Commentaries: — ^  In  2Comm226. 
order  to  ascertain  the  collateral  heir  of  John  Stiles,  it 
is,  in  the  first  place,  necessary  to  recur  to  his  ancestors 
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in  the  first  degree ;  on  default  of  which  we  must  ascend 
one  step  higher,  to  the  ancestors  in  the  second  degree  ; 
then  to  those  of  the  third  and  fourth ;  and  so  upwards 
in  infinitum^  till  some  ancestors  be  found,  who  have 
other  issue  descending  from  them  beside  the  deceased, 
in  a  parallel  or  collateral  line.  From  these  ancestors 
the  heir  of  John  Stiles  must  derive  his  descent;'  as  the 
question  is  now  concerning  the  collateral  heir.  In  obe- 
dience to  this  rule,  let  us  recur  to  the  first  degree :  an- 
cestors there  are  none  living ;  to  the  second,  by  the 
question  they  are  extinct.  In  the  third,  we  find  No. 
II;  or  the  representatives  of  the  paternal  grandmother. 
If,  for  the  sake  of  speculation,  we  pursue  our  enquiries, 
we  may  find  collateral  ancestors  in  the  fourth  degree, 
or  No.  10:  but  the  inheritance  is  previously  vested -it 
is  cast  on  No.  II.  Again,  in  the  Commentaries,  we 
2  Comm.  223.  find  this  direction :  '  In  order  to  keep  the  state  of  John 
Stiles  as  nearly  as  possible  in  the  line  of  his  purchasing 
ancestors,  it  must  descend  to  the  nearest  couple  of  an- 
cestors, that  have  left  descendants  behind  them;^  Those 
ancestors  who  have  left  descendants  are  Luke  Kempe 
and  Frances  Holland,  and  William  Smith  and  Jane  King. 
Can  it  now  remain  a  doubt  which  is  the  nearest  couple, 
or  whose  issue  shall  succeed  ? 

'^'^Such  being  the  case,  we  cannot  possibly  admit. of 
the  conclusion,  'that  No.  II,  being  the  blood  of  the 
Kempes,  ought  not  to  inherit  till  No.  10  is  extinct.' 
For,  to  retort  the  distinction  so  invidiously  made  in 
this  seventh  reason.  No.  10  represents  the  blood  of  the 
Smiths,  and  is  not  descended  from  so  near  a  couple  of 
ancestors  as  No.  11;  and  therefore  we  are  authorized  to 
enquire,  why  has  not  their  issue  the  same  degree  of 
preference  in  the  Table,  that  we  are  taught  to  give  them 
by  the  text?*' 

With  regard  to  the  eighth,  he  remarks,  that ''this 
reason  has  a  most  formidable  appearance.  The  ap- 
proaches are  perfectly  regular.  Two  authorities  are 
brought  to  establish  a  point  of  doctrine ;  which  point  is 
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applied  to  a  case  resolved,  and  the  inference  seems  fatal 
to  our  system.  To  make  a  regular  defence,  it  is  our 
duty  to  examine,  whether  the  authorities  and  acknow- 
ledged maxims  of  descent  do  support  such  a  doctrine  ; 
then,  whether  it  is  well  appHed  to  the  case  resolved ;  and 
whether  such  inference  foliows  of  necessity. 

''  The  first  authority  is  from  the  Year  Book,  Mich. 
12  Edw.  4.  12.  The  case,  in  which  the  rule  was  ori- 
ginally introduced,  is  thus  stated.  '  Where  a  rtian  pur- 
chases land,  and  dies  without  issue,  and  without  heir  on 
the  part  of  his  father,  his  next  heir  on  the  part  of  his 
mother  shall  have  the  land.  And,  if  a  man  purchase 
land,  and  hath  issue  and  dies,  and  the  issue  enters  and 
dies  without  issue,  and  without  heir  on  the  part  of  his 
father,  that  is  to  say,  on  the  part  of  the  father's  male 
ancestors,  that,  in  such  case,  the  heir  on  the  part  of  the 
mother  of  his  father,,  that  is  to  say,  of  his  paternal 
grandmother,  ought  to  inherit; /or  he,  icho  ought  to 
inherit  the  father,  ought  to  inherit  the  son.  Catesby 
moved,  that  where  the  issue  was  once  seised,  that  the 
descent  was  cast  in  the  blood  of  the  father ;  therefore 
it  shall  never  resort  to  the  blood  of  the  father's  mother, 
&c. ;  no  more  than  where  a  man  purchases  lands,  and 
dies  without  issue,  where,  if  the  land  descends  to  the 
heir  of  the  father  on  account  of  the  dignity  of  blood, 
who  is  seised  and  afterwards  dies  without  issue,  and 
without  heir,  then  the  blood  on  the  part  of  the  mother 
ought  not  to  inherit,  for  it  is  different  blood.  To  which 
it  was  answered,  that  the  cases  are  by  no  means  simi- 
lar ;  for,  when  the  inheritance  descends  to  collateral 
blood,  it  shall  not  resort  to  other  blood,  &c.  But  it  was 
held,  that  if  a  man  purchase  land  and  has  issue,  who 
takes  the  land  by  descent,  and  afterwards  the  issue  dies 
without  issue,  and  without  heir  on  the  part  of  the  father, 
that  the  heir  on  the  part  of  the  son's  mother  ought  not 
to  inherit ;  for  he  is  not  of  the  blood  of  the  first  pur- 
chaser, that  is,  he  is  not  of  the  blood  of  tlie  father: 
but   the  heir  of  the  son,   on    the  part  of  ailes,  thaX 
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is,  of  the  mother  of  the  father,  ought  to  inherit,  &c. 
quod  notaJ 

''  Such  is  the  first  authority  ;  and  before  we  make  any 
remarks  on  the  manner  in  which  it  is  applied,  we  must 
express  our  surprise,  that  an  argument  should  be  drawn 
from  a  case,  that  we  might  justly  cite  in  support  of  our 
own  system.  For,  the  question  between  Manwoode 
and  Justice  Blackstoneis  this : — When  all  the  represent- 
atives of  the  male  stock  of  the  paternal  line  are  extinct, 
who  shall  succeed  ?  The  former  says,  the  heir  of  the 
ailes ;  the  latter  the  heir  of  the  besailes :  but  what  is 
most  singular,  to  support  his  argument,  an  authority  is 
brought,  which  upon  the  same  question  gives  the  suc- 
cession to  the  ailes.  '  The  heir  of  the  son,  on  the  part 
of  the  ailes,  ought  to  inherit.' 

''  The  next  authority  to  support  the  point  of  doc- 
rine,  is  a  quotation  from  Sir  Matthew  Hale.  We  shall 
take  the  liberty  of  making  a  larger  extract,  that  by  the 
context  the  reader  may  comprehend  the  full  scope  of 
his  meaning. 

'^^If  the  son  purchases  land  in  fee  simple,  and  dies 
without  issue,  those  of  the  male  line  ascending,  usque 
ad  infinitum,  shall  be  preferred  in  the  descent  accord- 
ing to  the  proximity  of  degree  to  the  son.  And  there- 
fore the  father's  brothers  and  sisters,  and  their  descend- 
ants, shall  be  preferred  before  the  brothers  of  the  grand- 
father and  their  descendants  ;  and  if  the  father  had  no 
brothers  nor  sisters,  the  grandfather's  brothers  and  their 
descendants;  and,  for  want  of  brothers,  his  sisters  and 
their  descendants,  shall  be  preferred  before  the  brother 
of  the  great  grandfather :  for  although  by  the  law  of 
England,  the  father  or  grandfather  cannot  immediately 
inherit  to  the  son,  yet  the  direction  of  the  descent  to 
the  collateral  ascending  line  is  as  much  as  if  the  father 
and  grandfather  had  been  by  law  inheritable,  and  should 
have  inherited  to  the  son  before  the  grandfather,  and 
the  grandfather  before  the  great  grandfather ;  and  con- 
sequently if  the  father  had  inherited  and  died  without 
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issue,  his  eldest  brother  and  his  descendants  should 
have  inherited,  before  the  younger  brother  and  his  de- 
scendants ;  and,  if  he  had  no  brothers  but  sisters^,  the 
sisters  and  their  descendants  should  have  inherited 
before  his  uncles,  or  the  grandfather's  brothers  and 
their  descendants  ;  so,  though  the  law  of  England  ex- 
cludes the  father  from  inheriting,  yet  it  substitutes  and 
directs  the  descent,  as  it  should  have  been,  had  the 
father  inherited,  viz.  it  lets  in  those  first,  that  are  in  the 
next  degree  to  him/ 

''  Such  is  the  second  authority  ;  and  it  is  presumed 
the  reader  will  be  of  opinion,  that  by  this  detail  the 
learned  Chief  Justice  meant  to  exemplify  the  doctrine 
of  proximity  by  its  several  degrees ;  and  to  inform  us, 
that  though  the  father,  grandfather,  and  great  grand- 
father cannot  immediately,  inherit,  still  we  must  resort 
to  them  as  to  the  stocks  whence  we  are  to  trace  proxi- 
mity and  primogeniture.  And  to  this  rule  he  hath 
referred  the  matter  at  present  in  question,  which  he 
hath  stated  and  decided  in  the  following-  terms. 

'  When  the  son  is  once  seised, and  dies  without  issue, 
his  grandmother's  brother  (or  No.  11.)  is  to  him  heir 
of  tiie  part  of  his  father  ;  and,  being  nearer  than  his 
great  grandmother's  brother,  is  preferred  in  the  de- 
scent.* An  opinion,  so  clear  and  decisive  on  the  ques- 
tion itself,  will  allow  us  to  pay  little  regard  to  the  con- 
struction put  on  a  detached  sentence  from  the  same 
authority,  in  order  to  support  a  contrary  argument. 
And  here  we  must  observe,  that  though  it  be  allowable, 
where  an  author  involves  himself  in  contradictions,  to 
oppose  one  part  of  his  doctrine  to  another ;  still  it  is 
to  the  last  degree  uncandid,  when  he  is  consistent,  to 
force  a  distinct  assertion  into  the  service  of  an  argu- 
ment that  he  disavows. 

^'  Upon  the  whole,  we  think  the  citation  from  Hale 
a  very  full  comment  on  the  dictum  advanced  in  the 
Year  Book.     And  that  the  learned  author  so  under- 
stood the  same,  is  obvious  from  the  following^  passage  *  ^  Comm.  226. 
1 
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'  Now,  here  it  must  be  observed,  that  the  lineal  an- 
cestors, though  (according  to  the  first  rule)  incapable 
themselves  of  succeeding  to  the  estate,  because  it  is 
supposed  to  have  already  passed  them,  are  yet  the  com- 
mon stocks,  from  which  the  next  successor  must  spring-.' 

''  Thus  then  we  admit  both  authorities  :  but,  what 
is  most  material,  we  see  on  what  occasion  and  to  what 
intent  they  were  originally  laid  down.  When  there- 
fore they  shall  be  cited  to  establish  a  future  argument, 
we  shall  know  how  far  their  influence  extends ;  and, 
knowing  to  whom  the  inheritance  was  given,  we  may 
judge  with  what  propriety  a  reference  is  made  thereto. 
Bat,  if  these  very  authorities  be  advanced  for  the  pur- 
pose of  giving  the  inheritance  to  another,  what  shall 
be  then  said  ?  Shall  we  not  ask,  is  it  candid  to  adopt 
a  rule,  and  to  apply  it  so  as  to  produce  a  consequence, 
totally  different  from  the  original  conclusion  ?  For 
it  is  evident,  that  the  purpose  of  introducing  these  au- 
thorities was  to  collect  an  inference  or  point  of  doc- 
trine therefrom,  which,  though  not  delivered  in  express 
terms,  is  nevertheless  made  and  adopted.  To  have 
staled  it  openly  would  have  alarmed  the  reader  :  but 
the  doctrine  insinuated  is,  that  on  account  of  the  rule 
ccsiuy  que  doit  inheriter  al  pere  doit  inheriter  al  fils, 
in  searching  for  the  heir  of  the  son,  we  ought  to  trace 
from  the  father,  as  from  the  propositus.  Reference 
is  then  made  to  the  case  of  Clere  and  Brook,  for  rea- 
sons that  we  shall  preseutly  discover.  However,  in  the 
first  place,  it  is  presumed  no  such  doctrine  can  be  ga- 
thered from  the  authors  cited  ;  and  we  have  now  to 
examine  whether,  if  it  be  a  point,  it  is  consistent  with 
the  laws  of  descent. 

''  First,  that  the  learned  Commentator,  in  a  former 
instance,  put  a  much  more  liberal  construction  on  the 
dictum  in  the  Year  Book,  may  be  gathered  from  the 
following  passage 

'' '  This,  then,  is  the  great  and  general  principle, 
upon  which  the  law  of  collateral  inheritances  depends  ; 
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that,  upon  foilure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  purchaser  ; 
or  that  it  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor,  from   whom  it  either  really  has,    or  is 
supposed  by  fiction  of  law  to  have,  originally  descended  ; 
according  to  the  rule  laid  down  in  the  Year  Book, 
Fitzherbert,    Brook,   and   Hale,    that   he,    who  would 
have  been  heir  to  the  father  of  the  deceased'  (and  of 
course  to  the  mother  or  ani/ other  purchasing  ancestor) 
'  shall  also  be  heir  to  the  son.*     Now,  if  any   one 
chose  to  adopt  the  passage  contained  in  the  above  pa- 
renthesis, in  the  same  manner  as  the  dictum  in  the 
Year  Book  is,  in  the  present  case,  applied  to  make  the 
father  become   the  propositiis ;  it   might   thereby   be 
proved,  that  as  he,   who  would  have  been  heir  to  the 
mother,  shall  also  be  heir  to  the  son,  so  therefore  the 
mother  ought  to  become  the  persona  proposita. 

''  Secondly,  in  contradiction  to  this  doctrine  is  the 
approved  maxim,  Seisinafacit  stipitem;  and,  '  as  the  2Comm.  209. 
seisin  of  any  person  makes  him  the  root  or  stock,  from 
which  all  future  inheritance  by  right  of  blood  must 
be  derived,'  on  the  authority  of  the  Commentaries,  /rf.  228. 
which  also  tell  us  that  '  the  law  only  requires  that  the 
claimant  be  next  of  the  whole  blood  to  the  person  last 
in  possession,'  we  conclude  that  the  son  being  the 
person  last  seised,  he  shall  be  the  root  or  stock  from 
which  such  inheritance  must  be  derived. 

''  Thirdly,  if  we  are  to  trace  from  the  father,  it  will 
introduce  universal  confusion  ;  it  will  confound  the 
distinction  made  by  Sir  Edward  Coke,  '  that  the  fa- 
ther hath  two  bloods  in  him,  by  which  means  the  fa- 
ther's mother,  though  of  the  female  line  to  him,  is  of 
the  male  line  to  the  son.'  For,  if  we  are  to  trace 
from  the  father,  his  mother  must  be  of  the  female  line 
to  the  son;  and,  what  is  still  more  injurious,  in  such 
case  the  whole  maternal  line  will  be  totally  excluded, 
for  there  is  no  privity  of  blood  between  the  father 
and  the  line  of  the  mother. 
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''  Thus  have  we  endeavoured  to  prove^  tliat  no 
sudi  point  has  been  nor  can  be  established.  We  now 
contend,  that  the  case  to  which  it  is  applied,  the  reso- 
lution in  Clere  and  Brook,  is  indirectly  stated.  It 
was  there  settled,  that  the  heir  of  Dorothy  Young, 
the  paternal  grandmother  of  the  person  last  seised, 
should  succeed  in  preference  to  Edward  Clere  his 
mother's  brother;  that  is.  No.  II.  shall  succeed  to 
John  Stiles  the  son.  Whereas  we  are  told  in  the 
Commentaries,  who  might  or  should  have  succeeded  to 
Geoffrey  Stiles  the  father.  That  No.  10  should  have 
inherited  to  Geoffrey  Stiles  the  father  before  No.  II. 
This  may  be  true,  if  John  Stiles  the  son  had  never 
been  seised  :  but,  the  contrary  being  the  case,  there 
was  no  question  who  should  have  inherited  the  father. 
The  matter  settled  was,  that  No.  1 1  should  inherit  the 
son.  This  indirect  stating  of  the  case  leads  us  to  the 
reason  why  the  point  above  mentioned  was  attehipted 
to  be  established.  It  was  introduced  with  a  view  to 
discard  the  son  ;  and  that  the  father  should  become 
the  propositus  or  root,  to  whom  No.  10  is  exactly  in 
the  same  relation  as  No.  II  is  to  the  son.  Novi^,  can 
there  be  a  more  presumptive  proof  how  far  the  judg- 
ment is  here  sacrificed,  than  the  forced  construction 
put  upon  different  texts  in  order  to  establish  a  point 
for  the  purpose  of  getting  rid  of  the  son  ?  For,  when 
once  that  is  effected,  when  once  we  trace  from  the 
father.  No.  10  will  certainly  inherit.  But,  as  the  fact 
is  otherwise,  as  the  son  is  the  person  last  seised,  shall 
not  No.  1 1  confessedly  succeed^ 

''  The  negative  application  of  the  rule  is  this  : — Be- 
cause the  issue  of  Luke  and  Frances  Kempe,  or  No.  II, 
should  not  have  inherited  to  the  father,  therefore  they 
shall  not  inherit  to  the  son.  Now  it  is  certain,  that  not 
one  person  of  those  represented  in  the  Table  of  Descents, 
from  No.  14  to  No.  20  inclusive,  shall  ever  inherit  the 
father  : — but  who  will  be  found  to  contend,  that  there- 
fore not  one  of  them  shall  inherit  the  son  ^ 
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''However,  by  virtue  of  this  liberal  rule,  John  Stiles 
is  utterly  excluded,  as  though  he  had  never  existed  ; 
notwithstanding'  we  are  told  by  the  author  himself  that 
John  Stiles  held  the  land  as  a  feud  of  indefinite  an- 
tiquity. Let  us  then  for  a  moment  admit  of  the  delu- 
sion, and  refer  ourselves  to  Geoffrey  Stiles  the  father. 
Now,  if  the  heirs  of  Christian  Smith  shall  inherit  John 
Stiles,  as  by  the  Table  they  do,  by  parity  of  reason, 
must  not  the  heir  of  Ann  Godfrey  succeed  to  Geoffrey 
Stiles?  To  hesitate  were  useless  ;  their  respective  re- 
lation is  the  same  ;  if  the  heirs  of  the  great  grandmother 
shall  succeed  in  one  instance,  they  shall  in  another,  or 
there  is  no  virtue  in  consistency.  Nevertheless,  having 
once  secured  Geoffrey  Stiles  as  the  propositus,  the 
system  of  the  Table  of  Descents  is  deserted  ;  and  appeal 
is  made  to  the  resolution  in  Clere  and  Brook  :  so  that, 
when  Justice  Manwoode  argues  rightly  from  the  son, 
the  doctrine  is  reprehensible  ;  whereas  no  scruple  is 
made,  in  tracing  from  the  father,  to  admit  the  same 
arguments. 

''  To  pursue  the  proposed  plan  of  defence,  we  should 
continue  to  examine  whether  such  inference  follows,  as 
is  suggested  from  the  stating  of  the  case  resolved.  But 
we  are  prevented  by  the  express  prohibition  of  our  au- 
thor :  who,  perhaps  not  thinking  he  should  ever  adopt 
a  contrary  opinion,  hath  in  effect  told  the  student,  that 
if  any  case  be  put  except  as  from  John  Stiles,  he  should 
not  admit  it.  The  words  are, — 'The  student  should  2Comm. 240. 
bear  in  mind  that,  during  this  whole  process,  John 
Stiles  is  supposed  to  have  been  last  actually  seised  of 
the  estate  ;  for,  if  ever  it  comes  to  vest  in  any  other 
person  as  heir  to  John  Stiles,  a  new  order  of  succession 
must  be  observed  upon  the  death  of  such  heir ;  since 
he,  by  his  own  seisin,  now  becomes  an  ancestor  or 
stipes,  and  must  be  put  in  the  place  of  John  Stiles.' 

"  Had  we  previously  attended  to  this  admonition,  we 
should  have  found  that  our  arguments  against  the  ap- 
pointment of  George  Stiles  the  father,  as  the  stipes. 
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were  needless  ;  for  in  such  case  a  new  order  of  succes- 
sion must  be  observed^  and  the  student  is  forewarned 
accordingly.  Can  we  therefore,  with  any  propriety^ 
pursue  our  inquiries  respecting  the  inference,  when  we 
are  forbidden  to  admit  the  proposition  ? 

''  Upon  the  whole,  we  presume  to  have  shewn,  that 
of  the  foregoing  reasons,  the  first,  second,  and  third, 
are  merely  speculative ;  the  fourth  is  drawn  from  an  in- 
applicable medium,  and  a  charge  which  is  contradicted 
by  the  express  words  of  Plowden ;  the  fifth  depends 
upon  a  distorted  authority,  and  violent  assumption  ;  the 
sixth  on  a  misquotation  ;  that  the  seventh  involves  a 
contradiction  between  the  Table  and  the  text ;  and  of 
the  eighth  it  will  not  be  deemed  intemperate  to  say,  that 
it  collects  a  point  of  doctrine  from  authorities  by  which 
that  doctrine  is  opposed,  which  point  is  applied  to  a 
€ase  we  are  directed  not  to  allow,  and  from  which  an 
inference  is  drawn,  though  we  are  enjoined  not  to  ad- 
mit of  the  premises.''  (a) 

(rt)  A  case  exactly  in  point  arose  on  the  Midland  Circuit  iq,  18P5, 
and  was  intended  to  have  been  argued  in  Westminster  Hall,  but  ^^s 
compromised.  Several  eminent  counsel  were  however  consulted, 
among  whom  was  the  late  Mr.  Serjeant  Williams  ;  and  they  were  all 
of  opinion  that  SirW.  Blackstone's  doctrine  was  wrong. 
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CHAP.   IV. 


Descent  of  Estates  in  Remainder  and  Reversion. 


Sect.     \.  Go  to  the  Heirs  of  the 
Person  in  whom  they 
Jirst  Vested. 
6.  A  ^is:ht  to  a  Remain- 


Sfxt.  der  goes  to  the  half 

Blood. 
16.  An  Act  of  Ownership 
operates  as  a  Seisin. 


Section  I, 


The  rules  laid  down  in  the  preceding  Chapter  respect-  Go  to  tbe  heirs 
ing"  the  descent  of  estates  in  possession  do  not  apply  to  hi  whom  they 
the  descent  of  estates  in  remainder  or  reversion^  ex-  ^""^^^^^'^  * 
pectant  on  an  estate  of  freehold ;  because^  where  there  is 
a  preceding  estate  of  freehold^  the  actual  seisin  is  in  the 
.possessor  of  that  estate,  and  not  in  the  person  entitled 
to  the  remainder  or  reversion. 

2.  It  follows  from  this  principle^  that  where  a  person 
entitled  to  an  estate  in  remainder  or  reversion^  expect- 
ant on  a  freehold  estate,  dies  during  the  continuance  of 
the  particular  estate,  the  remainder  or  reversion  does 
not  descend  to  his  heir ;  because  he  never  had  a  seisin 
to  render  him  the  stock  or  root  of  an  inheritance  :  but 
it  will  descend  to  the  person  who  is  heir  to  the  first 
purchaser  of  such  remainder  or  reversion^  at  the  time 
when  it  comes  into  possession. 

3.  Thus  it  was  laid  down  by  the  Court  of  Kino^'s  Ratciiffe'scase, 

'  "^  o        3  Rep.  42  a. 
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Bench,  in34Eliz.  that  '^'^  Of  a  reversion  or  remainder 
expectant  on  an  estate  for  life,  or  in  tail,  there  he  who 
claims  the  reversion  as  heir,  oug-ht  to  make  himself 
heir  to  him  who  made  the  gift  or  lease;  if  the  rever- 
1  Inst.  14 a.       sion   or  remainder   descend  from  him:    or  if  a  man 

n.  6. 

purchase  such  reversion  or  remainder,   he  who  claims 
as  heir  ought  to   make  himself  heir  to  the  first  pur- 
chaser,'* 
^'^-  ^7-  4.  In  the  case  of  Kellow  v.  Rowden  it  was  held  by 

all  the  judges,  that  where  an  estate  for  life  or  in  tail  is 
created,  and  the  reversion  in  fee  expectant  thereon 
descends  from  the  donor  or  settlor,  through  several  in- 
termediate heirs,  before  it  falls  into  possession  ;  every 
person  claiming  it  by  descent  must  make  himself  heir 
to  the  donor  or  settlor,  and  take  it  as  such  ;  and  not  as 
heir  to  the  intermediate  heirs,  who  need  not  be  so  much 
as  named  in  an  action  brought  against  the  person  so 
acquiring  the  possession,  as  heir  to  the  donor  or  set- 
tlor. For  the  intermediate  heirs  never  had  such  a 
seisin  as  to  transmit  the  reversion  from  them,  by  de-  * 
scent,  to  any  person  who  was  not  heir  to  the  donor  or 
settlor.  «^' 

Jenkins  r.  5.  D.Smith,  \\\  Consideration  of  his  marriag-e  with 

2Wiis.45.  Sarah  Madey,  in  1716,  settled  the  premises  in  question 
to  the  use  of  himself  and  the  said  Sarah,  during  their 
natural  lives,  and  the  life  of  the  survivor  of  them;  re- 
mainder to  the  heirs  of  the  body  of  the  said  Sarah  by 
the  said  David ;  remainder  to  the  said  David,  his  heirs 
and  assigns  for  ever.  There  was  issue  of  the  marriage 
one  daughter,  named  Ehzabeth,  and  no  other  child. 
Upon  the  death  of  the  said  Sarah,  David  Smith  married 
a  second  wife ;  and  by  her  had  issue,  Ann,  the  lessor  of 
the  plaintiff,  and  no  other  child.  Elizabeth  the  daugh- 
ter of  the  said  David  by  Sarah  his  first  wife,  intermar- 
ried with  John  Waters,  and  upon  that  marriage,  David 
Smith  delivered  up  the  possession  of  the  premises  to 
John  Waters,   but   did   not   execute  any  conveyance 
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thereof  to  him.  In  1738  David  Smith  died,  leaving 
issue  only  Elizabeth  by  his  first  wife,  and  Ann  by  his 
second  wife  ;  and  about  twelve  months  after,  EHzabeth 
died,  leaving;  issue  one  son,  who  was  born  after  the 
death  of  David  his  grandfather,  and  died  an  infant, 
soon  after  the  death  of  his  mother.  The  said  David 
Smith  had  no  brother,  but  left  a  sister  named  Jane 
(married  to  one  Gilbert)  who  was  heir  at  law  to  EHza- 
beth the  daughter  of  David  Smith,  by  his  first  wife, 
and  to  her  son ;  and  upon  the  death  of  John  Waters, 
Gilbert  and  his  wife  entered  on  the  premises.  Ann, 
the  daughter  of  David  Smith  by  his  second  wife, 
claimed  the  estate,  as  heir  at  law  to  her  father  ;  and 
brought  an  ejectment  against  Gilbert  and  his  wife. 

Serjeant  Wilson  reports  the  Court  to  have  been  of 
opinion  that  Ann  had  no  title  to  the  premises.  But  it 
is  truly  observed  by  Mr.  Watkins,  in  his  Essay  on  the 
Law  of  Descents,  that  the  judgment  is  evidently  mis-  2a  Edit.  143. 
stated,  or  wrongly  printed  ;  that  in  a  note  of  this  case 
taken  by  Mr.  Serjeant  Hewit,  afterwards  Lord  Chan- 
cellor of  Ireland,  the  adjudication  is  thus  given  : — ''  In 
this  case  it  was  clearly  agreed^  that  by  the  settlement 
of  1716,  David  Smith  was  tenant  for  hfe;  his  wife  was 
tenant  in  tail,  with  the  reversion  in  David  Smith  :  and 
thereupon  this  point  was  made,  whether  the  reversion 
in  fee  descended  upon  the  two  daughters  of  David,  viz. 
Elizabeth  by  his  first  wife,  and  Ann  by  his  second  wife, 
in  such  manner  as  that  upon  the  determination  of  the 
estate  tail  which  descended  upon  Elizabeth,  and  from 
her  upon  her  son,  and  expired  by  his  death  without 
issue,  it  should  go  in  moieties ;  viz.  one  moiety  to  Ann, 
and  the  other  to  the  heirs  of  Elizabeth  ;  or  whether  it 
should  not  go  all  to  Ann  as  heir  to  her  father,  who  was 
last  actually  seised  of  the  reversion.*' 

The  judges  were  of  opinion,  '  that  though  the  rever- 
sion descended  upon  the  two  daughters  of  David  on 
his  death,  yet  they  were  not  actually  seised  of  that  re- 
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version  during  the  continuance  of  the  estate  tail^  but 
the  same  was  expectant  thereon  ;  and  as  whoever  takes 
by  descent  must  take  as  heir  to  him  who  was  last  actu- 
ally seised,  therefore  Ann  took  the  reversion  wholly  as 
heir  to  her  father.  And  as  to  this,  1  Inst.  14/15.  and 
'2  ^° rr;^  ^"^*    Kellow  V.  Rowden,  in  Carthew  and  Shower,  were  held 

Rep.  o5o. 

Doe  r.  Hutton.  to  bc  authorities  in  point.'* 

Goodrightt;.  .  Lord  Alvaulcy  has  observed  that  the  preceding  case 
Con't.RrSi.  was  misstated  in  Wilson ;  as  all  the  reasoning  shewed 
6th  cd.  -^  must  have  been  determined  in  favour  of  the  lessors t>f 

the  plaintiff.  '  *^ 

A  right  to  are-  6.  A  right  to  an  estate  in  remainder  or  reversion  goes 
^o^Tto  the  half  to  the  half  blood  ;  for  where  a  person  having  such  a 
^^^^^'  right,  dies  before  the  estate  in  remainder  or  reversion 

falls  into  possession,  he  cannot  acquire  such  a  seisin  as 
to  become  the  stock  of  an  inheritance.     Therefore  his 
heir  of  the  half  blood,  if  he  is  heir  to  the  dont>f  or  set- 
tlor of  the  remainder  or  reversion,  will  become  entitled 
to  it. 
1  Roii.Ab.628.      7    rpjj^g  j^  there  be  a  gift  to  baron  and  feme  in  sp'e^ 
cial  tail,  remainder  to  the  right  heirs  of  the  baron,  an3 
they  have  issue,  the  feme  dies,  the  baron  takes  another 
feme,  and  hath  issue  and  dies,  and  the  eldest  son  enters 
and  dies  without  issue,  the  second  son  of  the  half  blood 
shall  have  the  remainder;  because  the  eldest  was  not 
seised  thereof  in  his  demesne.     Lord  Coke  has  stateff 
1  Inst  14  b.      this  case,  and  observed  that  the  rule  is,  possessio  fratris 
de  feodo  simplici  facit  sororem  esse  hceredem  ;  and  here 
the  eldest  son  was  not  possessed  of  the  fee  simple,  but 
of  the  estate  tail. 
1  Roll. Ab. 628.       8.  So  if  land  be  given  to  J.  for  life,  remainder  to  R. 
^"  ■  his  son  in  tail,  remainder  to  the  right  heirs  of  J.  ;  and 

J.  dies,  and  R.  enters  as  tenant  in  tail,  and  dies  without 
issue;  T.  the  son  and  heir  of  J.  of  the  half  blood  to  R. 
shall  have  the  land  by  descent  and  not  the  heir  of  R.  ; 
because  R.  was  never  seised  in  fee  in  demesne. 
/rf«H,  pi.  8.  9    So  if  a  gift  be  made  (o  a  person  in  tail,  remainder 
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to  his  right  heirs,  and  after  the  donee  dies,  having  issue 
a  son  by  one  venter,  and  a  son  by  another  venter,  and 
the  eldest  son  enters  and  dies  without  issue,  his  brother 
of  the  half  blood  shall  inherit  the  remainder  by  descent, 
because  the  elder  brother  was  never  seised  thereof  in 
demesne. 

10.  So  if  the  eldest  son  be  seised  in  tail,  with  a  re-  rdem,  pi.  y. 
mainder  or  reversion  by  descent  to  him,  from  his  father 

in  fee,  and  dies  without  issue ;  his  brother  of  the  half 
blood  shall  have  the  remainder  or  reversion  by  de- 
scent, because  his  brother  was  never  seised  thereof  in 
demesne.  -3 

11.  Lord  Coke  says,  if  a  father  make  a  lease  for  Hfe,  iinst.isa. 
or  a  gift  in  tail,  and  dies,  and  the  eldest  son   dies  in  the 
lifetime  of  the  tenant  for  Hfe,  or  tenant  in  tail;  the 
younger  son  of  the  half  blood  shall  inherit  the  rever- 
sion ;  because  the  tenant  for  life  or  tenant  in  tail  was 

seised  of  the  freehold,  and  the  eldest  son  had  nothing 
but  the  reversion  expectant  upon  that  freehold ;  there- 
fore the  younger  son  shall  inherit  the  land,  as  heir  to 
his  father,  who  was  last  seised  of  the  freehold. 

12.  Lord  Coke  has  also  observed,  that   although   o.  idem.&n.s, 
rent  had  been  reserved  on  a  lease  for  Hfe,  and  the 

eldest  son  had  received  it,  yet  was  hclden  by  some 
that  the  younger  brother  should  inherit;  because  the 
seisin  of  the  rent  was  no  actual  seisin  of  the  freehold 
of  the  land :  but  that  35  Ass.  pi.  2.  seemed  to  the 
contrary,  because  the  rent  issued  out  of  the  land,  and 
was  in  lieu  thereof.  It  is  however  said  in  Lord  Hale's 
Notes,  pubHshed  by  Mr.  Hargrave,  to  have  been  ad- 
judged in  the  case  of  Piper  v.  Masters,  Trin.  1657,  that 
in  such  a  case  seisin  of  rent  did  not  make  a  possessio 
fratris. 

13.  Although  the  eldest  son  enters  on  the  death  of  ^  ^"^''  ^^  ''• 
his  father,  and  gets  actual  possession  of  the  fee  simple, 

yet  if  the  widow  of  the  father  be  endowed  of  a  third 

part,  and  the  eldest  son    dies   in  the  lifetime  of  the  ,  . 

widow,  the   younger  brother   of   the  half  blood   will 

VOL.  HI.  2    F 
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inherit  the  reversion  of  the  third  part,  notwithstand- 
ing* the  elder  brother^s  entry ;  because  the  actual  seisin 

Tit.  6.  c.  4.       which  he  acquired  thereby  was  defeated  by  the  en- 
dowment. 

jenk.cent.fi.  14.  Whcrc  there  are  two  sons,  or  two  daughters,  by 
different  venters,  and  a  remainder  or  reversion  expect- 
ant upon  an  estate  for  life  is  purchased  by  the  father, 
who  dies  in  the  lifetime  of  the  tenant  for  life,  and  the 
eldest  son  or  daughter  also  dies  in  the  lifetime  of  the 
tenant  for  life,  the  half  blood  shall  inherit ;  for  in  this 
,   case  the  claim  is  from  the  father. 

1  Yes.  174.  15.  In  the  case  of  Cunningham  ?;.  Moody,  where  a 

limitation  was  to  husband  and  wife  for  their  joint  lives, 
remainder  to  the  children  of  the  marriage  in  tail,  and 
for  default  of  such  issue,  to  the  right  heirs  of  the  husband 
in  fee,  the  husband  had  one  daughter  of  the  marriage 
mentioned  in  the  settlement,  and  another  daughter  of  a 
second  marriage ;  and  upon  the  death  of  the  first  daugh- 
ter without  issue,  the  question  was  whether  her  sister 
of  the  half  blood  was  entitled  to  the  reversion  in  fee. 

Doe  r.  Hutton,  Lord  Hardwickc   held,   that  as   the   reversion    which 

643^*^  ^"^'  descended  on  the  eldest  sister  was  never  clothed  with 
possession,  it  would  descend  to  the  sister  of  the  half 
blood. 

An  act  of  own-       16.   Where  the  Dcrsou  entitled  to  a  remainder  orre- 

ership  operates  .  ,  . 

as  a  seisin.  versiou  exerciscs  an  act  or  ownership  over  it,  by  grant- 
ing it  for  life,  or  in  tail;  this  is  deemed  equivalent  to  an 
actual  seisin  of  an  estate,  which  is  capable  of  being 
reduced  into  possession  by  entry ;  and  will  make  the 
person  exercising  it  a  new  stock  or  root  of  inheritance. 
For  an  entry  being  impossible,  the  alienation  of  the 
remainder  or  reversion  for  a  certain  time  is  allowed  to 
be  sufficient  to  change  the  descent;  because  such 
alienation  being  formerly  always  attended  with  attorn- 
ment was  deemed  equal  in  point  of  notoriety  to  an  entry 
on  a  descent. 

1  Inst.  15 «.  17.  Thus  Lord  Coke,  after  stating  the  case  of  a  son's 

*^*  ^  *      endowing  his  father's  widow,  says — ''  But  if  the  eldest 
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son  had  made  a  lease  for  life,  and  the  lessee  had  en- 
dowed the  wife  of  his  father,  and  tenant  in  dower  had 
died,  the  daughter  should  have  had  the  reversion,  be- 
cause the  reversion  was  changed  and  altered  by  the 
lease  for  life ;  and  the  reversion  is  now  expectant  on 
a  new  estate  for  life."  In  another  place  he  says-^ 
"  for  many  times  the  change  of  the  freehold  makes  an  ^^-  i9i  6. 
alteration  or  change  of  the  reversion.'*  This  doctrine 
has  been  confirmed  by  Lord  Hardwicke  in  the  follow- 
ing case.  iriiRfiM 

18.  A.  beins^  tenant  for  life,  remainder  to  trustees  to  stringer ». 

.'  .  -1  •      7         .       I  .      n  New,  9  Mod. 

preserve  contingent  remainders,  remainder  to  his  first  363. 
and  other  sons  in  tail  male,  remainder  to  the  heirs  of 
;bis  own  body,  remainder  to  the  right  heirs  of  his  father ; 
had  a  sister  of  the  half  blood,  and  also  a  sister  of  the 
whole  blood.  A.  conveyed  the  estate  to  B.  by  lease 
And  release,  in  trust  for  payment  of  debts,  and  levied  a 
fine  thereof.  .  .^i 

t  J  Lord  Hardwicke  said,  the  question  was  whether  A. 
Jbad  made  any  alteration  as  to  the  descent  of  the  rever- 
sion in  fee.  If  he  had  not,  it  would  descend  to  the  ,  ,5.,.,  „ , 
lister  of  the  half  blood,  who  was  the  elder  daughter,  ^^A*«  ' 
and  equally  heir  to  the  father  with  the  other  daughter. 
But  if  he  had  altered  it,  and  given  it  to  himself,  it  would 
descend  to  the  sister  of  the  whole  blood,  who  claimed 
as  heir  to  her  brother,  who  was  last  actually  seised,  and 
nvho  would  be  entitled  under  that  known  rule  of  law,  that 
"possessiofratrisdefeodosimplicifacitsororemessehcere- 
arfem.  But  then  it  was  certain  that  must  be  an  actual  pos- 
session ;  so  that  it  was  argued  in  this  case  that  this 
being  an  estate  for  life  in  A.  with  a  remainder  in  tail, 
and  a  reversion  in  fee  expectant;  this  was  not  such  a 
^possession  as  would  entitle  the  younger  daughter  to 
take  under  a  possessio  fratris,  ■'• 

What  was  insisted  upon  on  the  other  hand,  in  ord^r 
to  have  altered  the  course  of  descent,  and  givert  4t  ^ 
43ie  heirs  of  A.  instead  of  the  father,   was,   that- A. 

2f2  '  ■'^" 


J*tte,  §  17. 
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had  made  a  lease  and  release^  and  thereby  conveyed 
the  estate  to  B.^  in  trust  for  the  payment  of  debts,  &c. 
and  levied  a  line  thereof;  but  had  not  suffered  a  re- 
icovery.  And  the  question  was,  whether  this  fine  had 
changed  the  reversion  in  fee,  and  thereby  altered  the 
descent. 

He  was  of  opinion  that  it  did  alter  the  reversion ; 
that  therefore  the  estate  would  go  to  the  right  heirs 
of  A. ;  and  founded  his  opinion  on  the  two  passages 
stated  in  a  former  section  from  Coke  on  Littleton,  15  a 
and  191  h. ;    from  which  it  appeared,  that  in  conse- 
quence of  such  change  in  the  reversion,  it  should  de- 
scend to  the  heir  of  the  son ;  and  therefore  entitle  the 
younger  sister  of  the  whole  blood  to  claim  as  heir  to 
him  by  a  possessio  fratris.     The  conveyance  was  by 
lease  and  release  to  B.,  to  pay  debts,  &c. ;  and  surely 
this  was  a  great  alteration,  for  this  amounted  to  a  grant 
of  his  estate  for  life.    It  likewise  passed  the  reversion  in 
fee ;  for  as  he  was  right  heir  of  his  father,   he  had  a 
reversion  to  grant,  though  it  would  descend  to  the  right 
lieirs  of  the  father,  without  any  such  alteration ;  and 
-though  the  estate  was  subject  to  redemption  on  pay- 
ment of  th€  debts,  &c.  yet  it  would  follow  the  heirs  of 
the  son,  because  the  son  had  changed  it,  and  made  it 
his  own  by  a  plain  alteration. 

He   then   said  he   should  consider   what   would  be 
the  effect  of  the  fine,  supposing  the  lease  and  release 
r«farit.35.      out   of  the   case.      That   fine    would    certainly   have 
barred   the  remainder  in  tail  to  himself,  for  he  was 
seised   for   life,   with  remainder   to   the  h^irs    of  his 
own  body;    so  that  the  fine  barred  the  estate,  and 
would  have  amounted  to  a  grant  of  the  reversion  in 
fee,  if  to  a  stranger.     Now  this  reversion  in  fee,  in- 
stead of  being  expectant  on  the  estate  tail,  as  it  origi- 
nally was,  did  now  depend  on  an  estate  in  contingency. 
Therefore  on  this  case,  whether  the  reversion  being 
thus  changed,  should  alter  the  descent  of  it,  so  as  to 
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go  to  the  heirs  of  the  son,  he  was  clearly  of  opinion 
that  it  was  literally  within  what  was  laid  down  in  Co. 
Lit.  191  h.  that  if  the  elder  brother  change  the  free- 
hold, it  shall  alter  the  reversion  likewise,  and  shall 
cause  a  possessio  fratris.  In  this  case  both  the  con- 
veyances changed  the  reversion,  and  therefore  the 
estate  descended  to  the  heir  of  the  whole  blood  to  the 

brother.  - 
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CHAP.  V. 

Descent  by  Statute  and  Custom. 


Sect.    1.  Descent     of    Estates 

-eft')  H*Sini>                                              rri     ./ 

Sect.  20. 

Customary     Descents 

not  altered  by  Limit- 

Mt .e»V  S    C          6.  Go  to  the  Half  Blood. 

ation. 

7.  NoCorruption  of  Blood. 

21. 

Copyhold  Descents. 

10.  Customary  Descents. 

27. 

The   Half  Blood  ex* 

11.  Gavelkind. 

eluded. 

16.  Borough  English. 

32. 

Construed  strictly. 

Section  I. 


oit 


Descent  of  es-    BESIDES  the  descent  of  lands  in  fee  simple^  there  ^(B 
tates  tail.         ^^^  other  Hiodes  of  descent^  of  which  it  will  be  proper 
to  give  an  account,  (a)     The  first  of  these  is  the  de- 
scent of  estates  tail^  which  is  regulated  by  the  statute 
De  Bonis  Conditionalibus ;  and  is  therefore  called  de- 
scent by  statute.  '"^  '^^^^  '''  ^''^h 
2.  The  descent  of  an  estate  tail  resembles  that  of  a 
feudum  novum  ;  for  the  person  to  whom  an   estate  tail 
is  originally  given  or  limited  is  the  first  purchaser  of 
it ;    and  none  but  those  who   are  lineally  descended^ 
from  him  can  derive  a  title  to  it  by  descent,  (b)  ''^''^^ 
lilt.  35.  c.  9.          3.  In  some  cases  the  descent  of  an  estate  tail  is  ncrt 
only  confined  to  the  lineal  descendants  of  the  first  put^- 
chaser^  or  donee  :  but  is  restrained  to  those  of  the  male 

(a)  The  descent  of  dignities  has  been  already  discussed  in  Title 
XXVI. ;  and  the  descent  of  estates  held  by  prescription  will  be  no- 
ticed in  Title  XXXI.  ■      rj   .7 

(b)  The  descent  of  an  estate  limited  to  the  heirs  of  file  body  of  fL 
will  be  stated  in  Tit.  XXXII.  c.  21.  '^''^-    '  '-^"^^^ 
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sex,  as  in  the  case  of  estates  in  tail  male  ;  or  to  those  Tit.  2.  c.  i. 
who  are  born  of  a  particular  woman,  as  in  the  case  of 
estates  in  tail  male  special.     But  in  all  cases  of  intail  the 
rig-ht  of  primog-eniture  takes  place  ;   and  where  females 
are  not  excluded,  they  all  take  in  coparcenary,  in  the 
same  manner  as  in  the  case  of  a  descent  in  fee  simple. 

4.  The  descent  of  an  estate  tail  may  be  defeated  by  1  inst.  46 «. 
the  subsequent  birth  of  a  nearer  heir  in  tail.     Thus,  if  '^  ^^p*  ^** 
a  tenant  in  tail  general  dies,  leaving  a  daughter,  and 
after  his  wife  is  delivered  of  a  son,  such  son  may  enter 
upon  his  sister. 

5.  The  maxim  that  seisina  facit  stipitem  does  not  Ratciirs  case 
take  place  in  the  descent  of  estates  tail :  it  being-  only  \yll'^^^' 
necessary,  in  deriving  a  title  to  an  estate  of  this  kind 
"by  descent,  to  deduce  the  pedigree  from  the  first  pur- 
chaser, and  to  shew  that  the  claimant  is  heir  to  him  ; 
for  the  issue  in  tail  claim  per  formam  doni  ;  that  is, 
they  are  as  much  within  the  view  and  intention  of  the 
donor,  and  as  personally  and  precisely  described  in  the 
gift,  as  any  of  their  ancestors.     This  doctrine  will  be 
more  fully  considered  when  we  come  to  explain  the  ef-  Tit.35.c.<^, 
feet  of  a  fine  in  barring  the  collateral  heirs  of  a  tenant 
in  tail. 

6.  The  exclusion  of  the  half  blood  does   not  take  Go  to  the  half 
place  in  the  descent  of  estates  tail ;  because  the  descent 

from  the  first  purchaser,  or  original  donee  of  the  estate, 
must  be  strictly  proved;  and  when  the  lineage  is  thus 
made  out,  there  is  no  need  of  this  auxiliary  evidence. 
Lord  Coke  savs,  the  issue  in  tail  is  ever  of  the  whole  J  Jostis*. 

•^  .  3  Rep.  4J  b. 

blood  to   the   donee.     And   in   a  modern   case   Lord 
Kenyon  observed,  that  in  the  case  of  estates  tail,  the      ^  •  ^p* 
half  blood  coming  within  the  description  of  the  entail, 
may  inherit  as  effectually  as  the  whole  :  there  the  rule 
of  possessio  fratris  does  not  apply. 

7.  Although  estates  tail  are  made  forfeitable  by  at-  No  comiptioa 
tainder  for  treason,  yet  it  was  laid  down  by  the  Court  Tit.  2.  c.'2. 
of  Exchequer    in    Dowtie's   case,    reported   by    Lord 

Coke^ — ''  That  neither  the  act  nor  the  attainder  makes  Bro.  Ab.  tit. 

Nostnc,  pi.  1, 
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'&h  fi&moiuri  any  corruption  of  bloody  as  to  the  descent  of  land  in 
'^^^^"  tail ;  for  Popham^  Attorney -General,   said,  that  so  it 
was  agreed  in  the  case  of  Lord  Lumley,  that  where 
there  was  grandfather,  father  and  son,  and  the  grand- 
father was  tenant  in  tail,  and  the  father  was  attainted 
of  high  treason,  and  died  in  the  life  of  the  grandfather, 
,haiMd7e.p  ^nd  afterwards  the  grandfather  died,  that  the  land  should 
"^oe^vfiOioH  descend  to  the  son,  notwithstanding  the  attainder  of 
the  father ;  which  case  was  affirmed  for  good  law  by 
the  whole  Court.     For  the  father  had  not  the  land, 
neither  in  possession  nor  in  use,  in  which  two  cases 
the  act  of  26  Hen.  8.,  gave  the  forfeiture  only ;  and  his 
attainder  is  not  any  corruption  of  blood  for  the  land 
in  tailed.'' 

8.  The  same  point  was  determined  by  the  Court  of 
M^'^ui'^*        Exchequer  Chamber,  in  a  case  reported  in  Croke,  Eliz. 
28.;  and  was  admitted  to  be  good  law  in  8  Jac.  1.  by 
^Rep.^Sr^.*    the  two  chief  justices,  the  chief  baron^  and  the  court 
of  wards.  is  I 

Pa.82,4thedit*h  9.  The  late  Mr.  Yorke,  in  his  Tract  on  the  Lawof 
Forfeiture,  after  stating  Lumley's  case,  proceeds  viii 
these  words: — ''^  The  reason  is  obvious,  because  the 
issue  in  tail  claims  per  formam  doni,  that  is,  he  is  as 
much  within  the  view  and  intention  of  the  gift  or  iset- 
tlement,  and  as  personally  and  precisely  described  im 
it,  as  his  ancestor  :  but  this  is  not  all ;  the  forfeiture  of 
estates  tail  came  in  by  the  construction  of  the  statute 
of  the  28  Hen.  8.  The  judges  resolved  that  the  gene- 
ral words  of  those  statutes  comprehended  these  estates. 
But  then  such  laws  being  of  a  penal  kind,  though  they 
are  to  be  construed  so  as  to  attain  their  full  effect,  yet 
they  are  to  be  construed  strictly;  and  however  they 
might  extend  to  make  estates  tail  liable  to  forfeiture 
where  they  are  actually  in  the  offender's  possession, 
and  consequently  in  his  power  to  alienate  ;  they  could 
by  no  rule  of  construction  be  extended  to  bring  con- 
.. ,.  sequential  disabilities  on  the  heir,  where  the  estates 

Tit.  26.  c.  2.      have  not  been  in  the  offender's  possession." 


Title  XXIX.  Descent.  CA.  V.  §  10— 13.  441 

•    10.  There  are  some  other  modes  of  descent,  which  Customary  de- 

are  derived  from  the  peculiar   customs   of  particular 

places,  and  which  differ  in  many  respects  from  descents 

by  common  law  :  of  these,  the  principal  are,  the  descent 

of  lands  held  in  gavelkind,  in  borough  English,  and  by 

copy  or  court  roll. 

11.  The  descent  of  lands  held  in  gavelkind,  in  the  Gavelkind. 

.,,,..  „     .  ^  ,    Lit.  §210,265. 

ngnt  line,  is  among  all  the  sons,  as  coparceners  ;  and  Rob.  Gay.  90. 
in  default  of  sons,  among  all  the  daughters,  in  the  same 
manner:  but  though  females,  claiming  in  their  own 
right,  are  postponed  to  males,  yet  they  may  inherit  to- 
gether  with  males  by  representation  ;  for  the  right  of 
representation  takes  place  in  customary  descents,  as 
well  as  in  descents  at  common  law.  If,  therefore^  a 
man  has  three  sons,  and  purchases  lands  held  in  gavel- 
kind, and  one  of  the  sons  dies  in  the  lifetime  of  his  'ii2^M 
father,  leaving  a  daughter,  she  will  inherit  the  part  of 
her  father :  yet  she  is  not  within  the  words  of  the  cus-  fi  3 

tom,  inter  lueredes  masculos  partibilis ;  for  she  is  no 
male,  but  the  daughter  of  a  male,  coming  in  his  stead 
by  representation. 

3.  '13.  The  partible  quality  of  lands  held  in  gavelkind  iinst.  ioo«. 

m  not  confined  to  the  right  line,  but  is  the  same  in  the    °  •^^^•92. 

"Collateral  one.  For  it  has  been  resolved,  that  where 
one  brother  dies  without  issue,  all  the  other  brothers 

tshall   inherit  from   him  ;    and  in   default  of  brothers, 

ctbeir  respective  issue  shall  take,  jure  representationis. 
But  where  the  nephews  succeed  with  an  uncle,  the  de- 
scent is  per  stirpes,  and  not  in  capita  :  and  so,  from 
the  nature  of  the  thing,   it  must  be,  where  the  sons  of 

; several  brothers  succeed,  no  uncle  surviving;  for  though 
in  equal  degree,  they  stand  in  the  place  of  their  re- 
spective fathers. 

13.  Although  an  estate  tail  is  a  kind  of  inheritance  Lit.  §265. 
introduced  by  the  statute  DeDonis  Conditionalihus,  yet  Rjb!^Glv.94. 
this  partible  quality  extends  to  it ;  for  if  a  person  dies 
seised  in  tail  of  lands  held  in  gavelkind,  all;  his^  sons 
shall  inherit  together,  as  heirs  of  his  body.    - 
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14.  Descendible  freeholds  are  also  partible,  where 
the  lands  are  held  in  gavelkind :  as  if  a  lease  be  made 
of  lands  of  this  kind  to  a  man  and  his  heirs,  during  the 
life  of  A.,  and  the  lessee  dies,  living  A.^  the  lands  shall 
descend  to  all  his  sons  as  special  occupants. 

15.  The  exclusion  of  the  half  blood  takes  place  in 
the  descent  of  lands  held  in  gavelkind. 

16;  With  respect  to  lands  held  in  borough  English^ 
Littleton  says,  s.  165.,  some  boroughs  hav^  a  custona> 
that  if  a  man  has  issue  many  sons,  and  dies,  the 
youngest  shall  inherit  all  the  tenements  which  were  his 
father's  within  the  same  borough,  by  force  of  the  ctrst6«ifiQi^ 

17.  This  custom  extends  to  estates  tail,  and  also  to 
descendible  freeholds.  Thus  Lord  Coke  says, — '^'^  If 
lands,  of  the  nature  of  borough  English,  be  letten  to  a 
man  and  his  heirs,  during  the  hfe  of  J.  S.,  and  the  lessee 
dieth,  the  youngest  son  shall  enjoy  it.'* 

18.  The  right  of  representation  takes  place  in  the 
descent  of  lands  held  in  borough  EngHsh  :  therefor€j> 
if  the  youngest  son  dies  in  the  lifetime  of  his  father,' 
leaving  a  daughter,  she  will  inherit  the  lands. 

19.  The  custom  of  borough  English  is  however  con*^ 
fined  to  lineal  descents^  and  does  not  extend  to  collateral 
ones  ;  so  that  where  lands  held  in  borough  English  dei^ 
scended  to  the  youngest  son,  and  he  died  without  issu^, 
it  was  resolved  that  they  did  not  go  to  the  youngOr 
brother ;  for  the  custom  did  not  take  place  in  the  der 
scent  between  brothers,  but  the  eldest  brother  inherited. 
Lord  Coke  has  however  said,  that  by  some  customs  the 
youngest  brother  shall  inherit:  but  this  extension  of 
borough  English  to  the  collateral  line  must  be  speciaHy 
pleaded.  ><< 

20.  These  customary  descents  in  gavelkind  and  bor 
rough  English  cannot  be  altered  by  any  Hmitation  of 
the  parties:  therefore,  where  A.  seised  in  fee  of  lands 
held  in  borough  English,  made  a  feoffment  to  the  use 
of  himself  and  the  heirs  male  of  his  bod}^  according 
to  the  course  of  the  common  law,  (he  jyords  *'  accbt^ 
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ing  to  the  course  of  the  common  law*'  were  held  void  ;  for  -  ^^ 

customs  which  go  with  the  land,  as  this  one,  and  gavel- 
kind, and  fix  and  order  the  descent  of  inheritances,  can 
only  be  altered  by  parliament.  '-^ 

21.  Estates  held  by  copy  of  court  roll  are  in  general  Copyhoidde- 

scents 

descendible  in  the  same  manner  as  estates  held  in  socage;  xit.  lo.  c.  3. 
though  in  some  manors  a  different  mode  of  descent  is  es-* 
tablished  by  custom  :  but  the  ceremonies  of  the  feudal  '  d-^acnoSi 

law  upon  descents  are  still  followed  ;  for  when  a  copy- 
holder dies,  his  death  must  be  presented  by  the  homage, 
at  the  next  court,  and  proclamation  made  for  the  heir 
to  claim,  who  must  come  in  within  a  limited  time,  and  id.  c.  5. 
be  admitted ;  else  he  will  forfeit  the  estate.  n  -^mI  i 

22.  Lord  Coke  says,  the  heir  is  tenant  by  copy  im-  Cop.  §  4i. 
mediately  on  the  death  of  his  ancestor ;  not  to  all  iur 

tents  and  purposes,  for  peradventure  he  cannot  be 
sworn  of  the  homage  before  admittance,  neither  can 
he  maintain  a  plaint  in  the  lord's  court  before,  because  '^^"l 

till  then  he  is  not  complete  tenant  to  the  lord,  no  farther  -^  t  .afwt« 

forth  than  the  lord  pleaseth  to  allow  him  for  his  tenant : 
so  that  to  all  intents  and  purposes  the  heir,  till  admit- 
tance, is  not  complete  tenant ;  yet  to  most  intents,  es-  ^^^  '^®^ 
pecially  as  to  strangers,  the  law  takes  notice  of  him,  as 
of  a  perfect  tenant  of  the  land,  instantly  upon  the  death  4  Rep.  225.,. 4*1 
of  his  ancestor  ;  for  he  may  enter  into  the  land  before  '"'* 
admittance,  take  the  profits,  punish  any  trespass  done 
upon  the  ground,  surrender  into  the  hands  of  the  lord, 
to  whose  use  he  pleaseth,  satisfying  the  lord  his  fine, 
due  upon  the  descent ;  and  by  estoppel  he  may  pre- 
judice himself  of  his  inheritance. 

23.  The  heir  of  a  copyholder  is  not  however  com-  Giib.  Ten.  192. 

.  .  2  P  Wms  15 

pellable  to  accept  the  inheritance.     But  if  he  does  not  iAtk.44'9. 
come  in  and  accept,  the  lord  may  seise  the  copyhold  to  " 

his  own  use. 

24.  The  right  of  representation  takes  place  in  the 

descent  of  copyholds  ;  for  whenever  the  custom  gives  .'*t<^i 

any  person  the  heirship,  the  law  will  give  all  necessary 
vights  and  incidents.  , 
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Clements  v, 

Scudatnore, 

2  Ld.  Raym. 

1024. 

1  P.  Wms.  63. 


Godfrey  v. 
Bullock, 
1  Roll.  Ab. 
623. 


Co.  Cop.  §  50. 
Taverner  v, 
Cromwell. 


4  Rep.  27. 
Tit.  37.  c.  1. 
&2. 


The  half  blood 
excluded. 


Co.  Cop.  §  41. 
4  Rep.  22  a. 
GUb.Ten.  158. 
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:.h£5.  J.  S.  having  issue  five  sons^  the  youngest  died 
in  the  lifetime  of  his  father,  leaving  issue  a  daughter. 
Afterwards  J.  S.  purchased  the  lands  in  question, 
which  were  copyhold.  The  jury  found,  that  by  the 
custom  these  lands  were  descendible  to  the  youngest 
son  and  his  heirs.  The  father  died  ;  and  the  question 
was,  whether  the  lands  descended  to  the  daughter  of 
the  youngest  son,  or  to  the  eldest  son. 
Utihord  Holt. — ''  We  are  all  of  opinion  that  the  daugh- 
ter ought  to  have  the  lands  jure  representationis. 
Wherever  this  custom  hath  obtained,  the  youngest  sort 
is  thereby  placed  in  the  room  of  the  eldest  son,  who 
inherits  by  the  common  law ;  and  there  is  no  other 
difference  in  the  course  of  descent,  but  that  the  cus- 
tom prefers  the  youngest  son,  and  the  common  law 
the  eldest  son  ;  and  therefore  as  at  the  common  law 
the  issue  of  the  eldest  son,  female  as  well  as  male^ 
do  inherit  jwre  representationis,  before  the  other  brb- 
thers,  so,  by  the  same  reason,  where  this  custom  has 
transferred  the  right  of  descent  from  the  eldest  son  to 
the  youngest,  it  shall  also  carry  it  to  the  daughter  of 
the  youngest  son,  by  like  representation  ;  and  there% 
no  reason  to  make  any  difference  between  a  descent 
by  this  custom,  and  at  common  law  ;  though  Lord  Coke 
is  of  a  different  opinion.'* 

26.  Where  a  copyhold  estate  has  been  derived  from 
the  mother's  side,  it  will  go  to  the  heirs  on  the  part 
of  the  mother  ;  unless  the  copyholder  departs  with  it^ 
and  acquires  a  new  estate  by  purchase.  And  it  has 
been  resolved,  that  a  surrender  and  re-surrender  of  a 
copyhold,  as  also  a  recovery  suffered  in  the  lord's 
court,  will  alter  the  descent. 

27.  The  rule  respecting  the  exclusion  of  the  half 
blood  takes  place  in  the  descent  of  copyholds.  And 
the  estate  which  the  heir  may  acquire  by  entry,  before 
admittance,  is  sufficient  to  establish  a  possessio  fratris. 
Thus  if  a  copyholder  in  fee  has  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another  venter^ 
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and  dies,  the  son  by  the  first  venter  enters  into  the  .vaJnamsfO 
land,  but  dies  before  admittance,  the  daughter  shall  ^  ^l^H^.bjl 
inherit  as  heir  to  her  brother  ;  not  the  son  by  the  se-  ^^^' 

cond  venter,  as  heir  to  his  father. 

28.  A  man,  tenant  in  fee  of  a  copyhold,  had  issue  Anon. 
two  daughters   by   different  ventei^s,   and   died   seised  Sf69.  ^^^" 
thereof.     The  daughters  entered,  and  took  the  profits 
for  several  years,  without  any  admittance.     The  eldest 
daughter  died  without  issue  ;  afterwards  the  youngest        .,  wdboo 
daughter  was  admitted  to  the  whole,  as  sole  heir  to         i,  uoS^ 


vt>x 


her  father.     The   question  was,  whether  the  next  heir 

of  the  whole  blood  to   the  eldest  daughter  should  have 

the  moiety.     By  the  opinion  of  Walsh  and  Dyer,  jus-  ^ 

tices,  the  possession  aforesaid,  without  admittance,  was 

sufficient  in  law  to  make  the  collateral  heir  inheritable  ; 

and  it  was  ordered  by  the  Lord  Keeper  accordingly. 

29.  A  copyholder  had  issue  a  daughter  by  one  venter,  /a.  292  a. 
and  a  son  by  another,  and  died,  the  son  within  age. 

The  lord  of  the  manor  committed  the  custody  of  the 

land  during  the  nonage,  to  the  mother  of  the  son,  who 

entered  ;  afterwards  the  son  within  age  died,  without 

any  admittance  of  him  as  heir.     The  daughter,  who 

was  his  sister  by  the  half  blood,  prayed  to  be  admitted : 

but  by  the  opinion  of  Catlyn  and  Dyer,  to  whom  the 

question  was  referred,    she  should  not  be   admitted  ; 

because  the  possession  of  the   mother  as   guardian,  Co.Cop.  §4i»^ 

gave  actual  possession  to  the  son. 

30.  In  a  modern  case,  the  entry  of  a  widow,  as  Forderv. 
guardian  to  her  son,  was  held  to  have  the  effect  of  Y^l'ii 
obtaining  a  possession  for  the  son,  sufficient  to  exclude  ^20. 

the  half  blood.  y 

31.  It  is  said  by  Lord  Ch.  Baron  Gilbert,  that  where  Ten.  158. 

a  copyholder  by  licence  made  a  lease  for  years,  the         .  ^    - 

lessee  entered,  and  the  lessor  died,   having  issue  a  son 

and  a  daughter  by  one  venter,  and  a  son  by  another  ; 

then  the  eldest  son  died.     It  was  adjudged  that  the  qoD.co 

daughter  of  the  whole  blood   should  inherit,  because         aaT^u^ 

the  possession  of  the  lessee  for  years  was  the  possession 
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Construed 
•trictly. 


Paine  v. 
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2  Keb.  158. 
2  Ld.  Raym. 
1025. 


Bridg.  R.  18. 


Rapley  v. 
Chaplin, 
Godb.  166. 
4  Leon.  242. 


1  Roll.  Ab. 
624.  pi.  2. 


Reeve  t>, 
Malster, 
Cro.  Can  410. 
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of  the  elder  brother,  who  might  have  possession  before 
admittance ;  for  in  that  case  he  was  not  admitted  ; 
and  if  it  was  reasonable  in  such  a  case  at  comnon  law, 
to  keep  the  inheritance  out  of  the  half  blood,  so  it 
was  in  copyholds. 

32.  Where  the  customary  descent  is  different  from 
that  by  the  common  law,  it  is  construed  strictly ;  for 
the  law  does  not  take  notice  of  any  special  customs 
of  this  kind,  except  gavelkind  and  borough  English^ 
unless- they  are  expressly  pleaded,  and  then  the  courts 
will  not  carry  them  farther  than  the  words  of  the 
custom. 

33.  By  the  custom  of  a  manor,  the  copyhold  lands 
of  every  tenant  dying  seised,  were  descendible  to  the 
youngest  son.  A  surrender  was  made  to  the  use  of 
B.  and  his  heirs,  who  died  before  admittance.  If  B. 
had  been  admitted,  it  was  agreed  that  after  his  death 
the  youngest  son  should  have  inherited :  but  dying 
before  admittance,  the  question  was  between  the  eldest 
and  youngest  son  of  B.  who  should  have  the  lands* 
Adjudged,  that  the  eldest  son  should  in  this  case  inhetit, 
because  of  the  straitness  of  the  custom ;  there  never 
having  been  any  seisin  in  the  ancestor.  i^»''>>i 

34.  If  a  custom  be  alleged  that  the  eldest  dau^ht^ 
shall  solely  inherit,  the  eldest  sister  shall  not  inherit 
by  force  of  that  custom.  So  if  the  custom  be  that 
the  eldest  daughter  and  the  eldest  sister  shall  inherit, 
the  eldest  aunt  shall  not  inherit.  So  if  the  custom  be 
that  the  youngest  son  shall  inherit,  the  younger  brother 
shall  not  inherit. 

35.  George  Reeve,  copyholder  in  fee  of  lands  bein^ 
parcel  of  the  manor  of  Hoo,  where  the  custom  was, 
that  the  land  was  of  the  nature  of  borough  English^ 
descendible  to  the  youngest  son,  had  issue  three  sona, 
William,  George,  and  Charles,  and  surrendered  hife 
copyhold  to  the  use  of  himself  and  Ann  his  wife  and 
his  heiVs,  to  which  they  were  admitted  ac(iordingl)«. 
Afterward*    George  the    Mh^v  died,    seised    of  Ihfe 
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reversion,  which  descended  to  the  said  Charles  liis 
youngest  son,  who  died  without  issue.  The  question 
was,  whether  the  eldest  or  second  son  should  inherit 
from  Charles.  It  was  resolved  that  Georg^e  the  se- 
cond son  could  not  have  it  as  brother  and  heir  to 
Charles  by  the  custom,  for  the  custom  could  extend  to  bsinjzijoo 
the  youngest  son  only,  and  not  amongst  the  brothers,  xi^^ni* 

where  no  such  custom  was  found :  and  without  a  special 
custom  found,  that  it  should  descend  to  the  youngest 
brother,  the  law  would  not  admit  it ;  because  customs 
ought  always  to  be  taken  strictly. 

36.  Joseph  Stanley  being  seised  of  a  copyhold  estate,  f  xerm'R.^46S 
died  intestate,   and  without  issue;  leaving  one  niece,  .nsftia^J 

Ann  Wragg,  and  the  representatives  of  two  other  nieces,      .^af^dajf  2 
who  died  before  him  ;  Ann  Goodwin,  only  child  of  Mary      ''"''■^  ^^^^ 
his  second  niece,  and  Joseph  Spray,  the  eldest  son  of 
Elizabeth  his  eldest  niece;  who  were  the  daughters  ^f 
Thomas  Stanley,  who  was  the  elder  brother  of  Joseph.         ji.^&ha 

A  parchment  writing  was  produced  upon  the  trial  by 
the  steward,  as  the  customary  of  the  manor,  which  was 
admitted  as  evidence,  it  being  an  ancient  writing  with- 
out date,  found  among  the  court-rolls,  and  delivered 
down  from  steward  to  steward,  and  stated  to  be  ex  as-^ 
sensu  omnium  tenentium  ;  in  which  were  the  following 
articles  respecting  descents  : — Si  aliquis  tenens  hujus 
7nanerii  obierit,  filius  suus  primogenitus  et  legitime  pro-* 
creatus  haheat  hereditam^nta ;    et  si  contingat  alicui  ^, 

quod  non  haheat  filium,  Jilia  sua  antenata  haheat  luere^ 
ditatem  suam  ahsque  partitione.  It  appeared  from  the 
court  books  that  there  were  several  entries  where  the 
eldest  daughter,,  and  others  where  the  eldest  sister,  had 
been  admitted  as  heir  :  but  it  did  not  E^ppear  that  the 
eldest  niece  liad  ever  been  admitted  as  heir. 

The  question  was,  whether  Joseph  Spray  the  defends 
ant,  wliQ  was  in  possession  as  the  representative  of  the 
eldest  niece,  should  inherit ;  or  whether  the  copyhold 
should  descend  according  to  the  rules  of  the  common 
law,  and  be  divided  among  them.  • 
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The  Court  said,  that  as  there  was  no  proof  in  the 
court- rolls  of  the  course  of  succession  in  the  coUateml 
line,  further  than  the  case  of  a  sister,  it  followed  that 
this  copyhold  did  not  go  to  the  youngest  niece. 

Another  argument  arose  from  the  particular  penning 
of  the  custom,  which  said, —  Si  aliquis  tenens  hujus  ma- 
nerii  obierit.  Now  Thomas  Stanley,  the  grandfather 
of  Joseph  Spray  the  defendant,  never  was  a  tenens  ma- 
nerii;  therefore  the  custom,  as  to  the  course  of  descent, 
never  attached  upon  him. 

Roe  W.Parker,       37.  In  ejectmcut  to  recover  certain  customary  lands^ 

5  Term  R.  26.  ^^^  lessor  of  the  plaintiff  claimed  under  a  custom  of  the 
manor,  for  the  youngest  kinsman  or  kinswoman  to  in- 
herit, in  default  of  brothers  and  sisters  of  the  person 
last  seised.  The  plaintiff  offered  in  evidence  an  entry 
in  the  court-rolls  of  the  manor,  stating  what  the  custom 
was:  the  defendant's  counsel  objected  that  such  evi- 
dence of  the  custom  ought  not  to  be  received,  until  in- 
stances had  been  proved  of  such  a  mode  of  descent 
having  taken  place. 

The  jury  found  a  verdict  for  the  plaintiff.  Upon  a 
motion  for  a  new  trial,  on  the  ground  that  the  evidence 
of  the  presentment  of  such  a  custom  on  the  court-rollsy 
by  the  homage,  was  not  of  itself  sufficient  to  establish 
the  custom,  inasmuch  as  no  instance  was  produced  of 
its  being  put  in  use ;  which,  it  was  contended,  was  the 

jinte,^Z6.  ^^^^  principle  on  which  the  determination  of  Denn  v. 
Spray  was  founded. 

Lord  Kenyon, — ''  I  admit  that  the  custom  of  one 
manor  cannot  be  extended  by  analogy  to  another  :  but 
the  mode  of  descent^  under  which  a  party  claims,  must 
be  established  by  proof ; — and  the  question  here  is,  whe- 
ther or  not  there  were  any  evidence  of  the  custom, 
upon  which  the  plaintiffs  claim  was  founded.^     The 

i2*F  "'  ^62*°°'  custom  is  clearly  defined  in  the  paper  writing,  produced 
from  the  court-rolls;  and  without  referring  to  the  strict 
rules  of  law,  let  us  consider  the^  authenticity  of  this  do- 
cument on  principles  of  plain  common  sense.     Near  a 
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century  and  a  half  a^o,  the  homage  (the  tenants  hold- 
ing under  the  lord  of  the  manor),  benig  convened  toge- 
ther €0  nomiiie  as  the  homage  not  for  the  purpose  of 
extending  their  claims,  either  against  the  lord  or  strang- 
ers :  but  in  order  to  ascertain  those  rights  which  were 
their  own,  in  common  with  the  rest  of  the  tenants, 
and  being  possessed  of  all  that  information  which 
either  tradition  or  their  own  personal  observations 
could  furnish,  proceeded  to  describe  the  several  cus- 
toms which  regulated  the  descent  of  the  different  spe- 
cies of  tenure  within  this  manor.  Now,  can  it  be  sup- 
posed that  these  persons,  acting  under  the  sanction  of  an 
oath,  could,  for  no  other  purpose  whatever,  give  a  false 
representation  of  these  customs  ?  Or  is  it  not  more  pro- 
bable that  their  account  was  the  true  one  ?  Common 
sense  and  common  observation  would  induce  us  to  be- 
lieve the  latter. 

"  The  argument  against  the  verdict  seems  to  admit, 
that  this  document  was  a  degree  of  evidence  when  it 
was  produced  to  the  jury;  and,  if  it  were  admissiblie  iii 
evidence,  it  not  being  opposed  by  any  other  species  of 
evidence,  and  the  jury  having  given  credit  to  it,  it  puts 
an  end  to  the  question.  And  that  this  was  admissible 
cannot  be  doubted;  for  tradition  and  the  received  opi- 
nion are  the  evidence  of  the  lex  loci. 

"  K  distinction  indeed  prevails  between  a  prescrip- 
tion, as  apphed  to  a  particular  tenement,  and  a  custom 
affecting  the  whole  district;  and  the  latter  has  gone  so 
far,  that  the  custom  of  one  manor  has  been  given  in 
evidence  to  shew  the  custom  of  another,  where  they 
are  both  governed  by  the  border  law.  Now,  here  was 
full  proof  of  a  tradition  respecting  the  custom  of  descent 
in  this  manor;  it  was  the  solemn  opinion  of  twenty-four 
homagers,  who  are  the  constitutional  judges  of  that 
court,  delivered  on  an  occasion  when  they  were  discuss- 
ing the  interests  of  all  the  tenants  of  the  manor.  I  * 
cannot  distinguish  this  from  the  instance  of  a  terrier, 
which  is  certainly  evidence.     The  case  of  Godwins,  ^nte^^zs. 

VOL.   III.  2    G 
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Spray  is  distinguishable  from  the  present.  Every  thinj^, 
that  was  said  by  the  Court  in  giving  judg-ment,  must  be 
understood  secundum  subjectam  materiem.  That  case 
first  decided  that  such  an  instrument  as  the  present  is 
admissible;  and  then  that  part  of  it^  which  said  that 
lands  were  not  partible^  either  between  males  or  females, 
in  general  terms,  was  to  be  explained  by  the  custom,  as 
it  had  existed  in  point  of  fact,  which  did  not  extend  to 
.  nieces.  And  if  that  decision  go  farther,  and  determine 
that  such  a  document  is  not  admissible  in  evidence, 
unless  instances  in  fact  be  previously  proved  to  warrant 
the  production  of  it,  I  must  beg  leave  to  dissent  from  it. 
In  this  case,  supposing  the  defendant  had  demurred  to 
this  evidence,  I  think  the  Court  must  have  drawn  the 
same  conclusion  from  it,  which  the  jury  have  drawn; 
and  therefore,  on  the  law  of  the  case,  I  think  that  the 
rule  for  a  new  trial  should  be  discharged/' 
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TITLE  XXX. 


ESCHEAT. 


Sect. 


1. 

Title  by  Purchase, 

Sect 

30. 

To  whom   Lands   Es- 

6. 

Escheat. 

cheat. 

10. 

For  Default  of  Heirs. 

32. 

The  Lord  by  Escheat 

11. 

For      Corruption      of 
Blood. 

may  distrain  for 
Rent. 

14. 

NoEscheat  zchere  there 
is  a  Tenant. 

33. 

Entitled  to  a  Term  to 
Attend. 

17. 

Any    Alienation   pre- 

35. 

And  to  all  Charters. 

vejits  an  Escheat. 

36. 

Is    subject   to    Incum- 

21. 

IVhat  things  Escheat. 

brances. 

23. 

A    Trust  Estate   does 
not  Escheat. 

38. 

Was  not  bound  to  Ex' 
ecute  a  Use. 

28. 

Nor  an  Equity  of  Re- 
demption. 

39. 

Is  not  subject  to  a 
Trust. 

29. 

Nor  Money  to  be  laid 
out  in  Land. 

Secti 

ON    I 

43. 

Office  of  Escheator. 

Of  the  two  modes  of  acquiring  a  title  to  real  property^  Title  by  pur- 
the  first,  namely,  descent,  has  been  treated  of  in  the 
preceeding  Title.  We  now  therefore  come  to  the  se- 
cond, that  is,  purchase,  which  is  thus  defined  by  Little- 
ton, s.  12.  : — ''  Purchase  is  called  the  possession  of  lands 
or  tenements  that  a  man  hath  by  his  deed  or  agreement, 
unto  which  possession  he  cometh,  not  by  title  of  de- 
scent from  any  of  his  ancestors  or  cousins,  but  by  his 
own  deed.'' 

2.  Lord  Coke  in  his  comment  on  this  section,  ob- 
serves that  a  purchase  is  always  intended  by  title,  and 
most  properly  by  some  kind  of  conveyance^  either  for 

2g  2 
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money,  or  for  some  other  consideration,  or  freely  of 
gift ;  for  that  is,  in  law,  also  a  purchase.  And  accord- 
ingly the  makers  of  the  statute  1  Hen.  5.  c.  3.  speak  of 
those  who  have  lands  or  tenements  by  purchase,  or  de- 
scent of  inheritance. 

3.  The  feudal  writers  call  purchase  conquestus  or 
conquisitio,  both  denoting  any  means  of  acquiring  an 
estate  out  of  the  common  course  of  inheritance.  Thd 
Norman  jurists  styled  the  first  purchaser,  or  person  who 
first  acquired  the  estate,  the  conquereur ;  and  Glanville 
uses  the  word  questus  to  denote  the  property  which  d 
person  has  acquired  by  his  own  act,  and  not  by  de- 
scent. 

4.  The  difference  between  th^  acquisition  of  an 
estate  by  descent  and  by  purchase  consists  principally 
in  two  points.  1.  That  by  purchase  the  estate  acquires 
a  new  inheritable  quality,  and  is  descendible  to  the 
owner's  blood  in  general,  as  a  feud  of  indefinite  anti- 
quity. 2.  That  an  estate  taken  by  purchase  will  not 
make  the  person  who  acquires  it  answerable  for  the  acts 
of  his  ancestors,  a«  an  estate  by  descent  will. 

5.  Sir  W.  Blackstone  has  enumerated  the  following* 
modes  of  acquiring  an  estate, — by  purchase,  escheat, 
occupancy,  prescription,  forfeiture,  and  alienation.  Of 
these  we  shall  only  treat  of  escheat,  prescription,  and 
ahenation ;  occupancy  having  been  already  noticed  in 
Title  III.  c.  1.,  and  forfeiture  being  noticed  in  that  aM 
several  other  Titles. 

6.  It  has  been  stated  that,  by  the  feudal  law,  when 
the  tenant  died  without  heirs,  the  lord  became  entitled 
to  the  feud.  This  law,  which  was  introduced  here  by 
the  Normans,  is  founded  on  the  principle  that  the  blood 
of  the  person  kist  seised  in  fee  simple  is  by  some  mean« 
or  other  utterly  extinct  and  gone;  and  since  none  can 
inherit  his  estate  but  such  as  are  of  his  blood  and  con- 
sanguinity, it  follows  as  a  regular  consequence  that 
the  inheritance  itself  must  fail ;  the  land  must  become 
what  the  feudal  writers  t^W  feodum  apertum,  and  rfesirit 
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back  to  the  lord  of  the  fee,  from  whom  or  from  whose 
ancestor  it  was  originally  derived. 

7.  This  mode  of  acquiring;  an  estate  is  called  an  i  inst.  is  a. 
escheat,  which"  Lord  Coke  says  is  a. word  of  art,  derived 

from  the  French  word  eschier,  quod  est  accidere ;  for 
an  escheat  is  a  casual  profit,  quod  accidit  domino  ex 
eventu  et  ex  insperato,  which  happens  to  the  lord  by 
chance,  and  unlooked  for.  An  escheat  is  therefore,  in 
fact,  a  species  of  reversion,  and  is  so  called  and  treated 
by  Bracton.  When  a  power  of  alienation  was  intro-  23 «. 
duced,  the  change  of  the  tenant  changed  the  chance  of 
the  escheat,  but  did  not  destroy  it ;  and  when  a  general  "* 
liberty  of  alienation  was  allowed,  without  the  consent  of 
the  lord,  this  right  became  a  sort  of  caducary  succes- 
sion, the  lord  taking  as  ultimus  hceres. 

8.  Fitzherbert  says,  a  writ  of  escheat  lies  where  a  n.b.  143. 
tenant  in  fee  simple  of  any  lands  or  tenements,  which 

he  holds  of  another,  dies  seised  without  any  heir  gene- 
ral or  special,  the  lord  shall  have  a  writ  of  escheat 
against  him  who  is  tenant  of  the  lands,  after  the  death 
of  his  tenant,  and  shall  recover  the  land  ;  because  he 
shall  have  the  same  in  lieu  of  his  services. 

9.  Mr.  Hargrave  has  justly  observed  that  an  escheat,  iinst.i86.n.2. 
in  appearance,  participates  in  the  nature  both  of  a  pur- 
chase, and  of  a  descent.     Of  the  former,  because  some 

act  of  the  lord  is  requisite  to  perfect  his  title ;  and  the 
actual  possession  of  the  land  cannot  be  gained  till  he 
enters,  or  brings  his  writ  of  escheat.  Of  the  latter  be- 
cause it  follows  the  nature  of  a  seignory,  and  is  inhe- 
ritable by  the  same  person. 

10.  An  escheat  may  happen  in  two  ways:  1.  Per  de- 
fectum sanguinis  J  that  is,  for  default  of  heirs  ;  2.  per  de- 
lictum tenentis,  that  is,  for  crime.  Escheats  arising  from 
default  of  heirs,  whereby  the  descent  is  at  an  end,  can 
only  be  in  the  three  following  cases  :  1 .  Where  the  tenant 
dies  without  any  relations  on  the  part  of  any  of  his  ances- 
tors. 2.  Where  he  dies  without  any  relations  on  the  part 
of  those  ancestors  from  whom  the  estate  descended.  And 


For  default  of 
heirs. 
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5.  Where  he  dies  without  any  relations  of  the  whole 
blood.  For  in  all  those  cases  there  is  no  one  capable 
of  inheriting  from  him. 
Forcorruption  H.  Eschcats  propter  delictum  tenentis  arise  in  con- 
sequence of  a  person's  being  attainted  of  treason  or 
felony  ;  by  which  he  becomes  incapable  of  inheriting 
from  any  of  his  relations^  or  of  transmitting  any  thing  by 
iinst.  i3a.  heirship.  So  that  if  any  one  dies  seised  in  fee  of  lands^ 
whose  heir  at  law  is  attainted^  the  lands  escheat :  and 
where  a  person  attainted  dies  seised  in  fee  of  lands^  as 
he  cannot  have  an  heir,  they  will  also  escheat,  unless 
forfeited;  where  that  happens,  they  are  interrupted 
in  their  passage  by  the  Crown,  in  the  case  of  treason 
for  ever,  in  that  of  felony,  for  a  year  and  a  day  ; 
after  which  they  escheat  to  the  lord  of  whom  they  are 
held. 

12.  There  is  one  case  in  which  lands  are  not  liable 
to  escheat;  for  if  an  estate  held  of  J.  S.  be  given  to 
a  dean  and  chapter,  or  to  a  mayor  and  commonalty, 
and  to  their  successors,  and  such  corporation  is  dis- 
solved, the  land  shall  not  escheat  to  the  lord,  but  shall 
revert  to  the  donor.  Lord  Coke  says,  the  reason  of 
this  diversity  is,  that  in  the  case  of  a  body  politic,  the 
fee  simple  is  vested  in  them  in  their  political  capacity  ; 
therefore,  the  law  annexes  a  condition  to  every  such 
gift,  that  if  such  body  politic  be  dissolved,  the  donor 
shall  re-enter,  for  that  the  cause  of  the  gift  faileth. 
But  no  such  condition  is  annexed  to  an  estate  in 
fee  simple,  vested  in  any  man  in  his  natural  capa- 
city ;  except  in  cases  where  the  donor  reserves  a 
tenure,  and  then  the  law  implies  a  condition  by  way 
of  escheat. 
Southwell  p.  13.  It  is  however  laid  down  in  STEhz.  that  where 

Ab*i86.  Poph.  land,   rent,  &c.   is  granted  to  a  corporation  and  their 
9i.Godb.2ii.    successors,  if  the  corporation  grants  them  over,  and  is 

dissolved,  they  shall  not  revert  to  the  grantor. 
No  escheat  14.  As  the  lord's  riHit  to  an  escheat  arises  solely 

where  there  IS  a   n  ,a  .      n  .  / 

tenant.  trom  the  want  ot  a  tenant  to  do  the  services ;   it   fol- 
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lows,  that  whenever  there  is  a  tenant,  the  lord  cannot 

claim  the  lands  by  escheat.    Thns  Littleton  says,  §  390,  Giib.  Ten.  25. 

if  there  be  lord  and  tenant,  and  the  tenant  be  disseised, 

and  the  disseisor  alien  to  another  in  fee,  and  the  alienee 

die  without  issue,  and  the  lord  enters,  as  in  his  escheat; 

the  disseisee  may  enter  upon  the  lord,  becausejthe  lord 

does  come  to  the  land  but  by  escheat. 

Mr.  Butler  has  observed  on  this  passage,  that  when  1  inst.  240 «. n. 
the  lord  comes  to  the  land  by  escheat,  the  law  only  casts 
the  freehold  on  him  for  want  of  a  tenant.  The  disseisee, 
notwithstanding  the  disseisin,  continues  the  rightful  te- 
nant ;  and  as  by  his  entry  he  fills  the  possession,  the 
lord's  title,  which  was  good  only  while  a  tenant  was 
wanting,  must  necessarily  be  at  an  end. 

15.  Fitzherbert  says,  if  the  tenant  be  disseised,  and  n.b.  144. 
afterwards  die  without  heir,   it  seemeth  the  lord  shall 

have  a  writ  of  escheat,  because  the  tenant  died  in  the 
homage.  Lord  Coke  observes,  that  if  the  disseisor  dies  1  inst.  268  a. 
seised,  and  the  disseisee  dies  without  heir,  and  after- 
wards the  lord  accepts  rent  from  the  heir  or  feoffee  of 
the  disseisor,  this  shall  bar  him  of  his  escheat ;  because 
they  are  in  by  title.  For  if  the  disseisor  had  made  a 
feoffment  in  fee,  or  died  seised,  and  after  the  disseisee 
died  without  heir,  there  would  be  no  escheat ;  because 
the  lord  had  a  tenant  in  by  title. 

16.  It  is,  however,  laid  down  by  Fitzherbert,  that  n.b.  144. 
where  a  man  had  a  title  to  a  writ  of  escheat,  if  he  ac- 
cepted homage  of  the  tenant,   he  should  not  have  the 

writ  against  him,  because  he  had  accepted  him  as  his 
tenant.  So  if  he  accepted  fealty  of  him.  But  receipt 
of  rent  would  not  bar  a  writ  of  escheat.  ' 

17.  It  follows  from  the  principles  stated  in  ^  14,  that  Any  alienation 

.  ,  ,  .„    ,  y         >  prevents  an 

any  actual  alienation   by  the  tenant  will  bar  the  lord  of  escheat. 
his  escheat.     But  a  mere  contract  for  the  sale  of  lands 
will  not  bar  the  lord  ;  as  will  be  shewn  hereafter. 

18.  If  an  infant  makes  a  feoffment  in  person,  and  4  Rep.  124  a. 
dies  without  heir,  the  land  shall  not  escheat ;  otherwise,  t\\7z2.  c.  4. 
if  it  was  made  by  letter  of  attorney.     For  the  lord  by 
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esclieat  being  only  a  privy  in  law,  cannot  take  advan- 
tage of  infancy ;  because  he  is  a  stranger  to  the  in- 
fant.    It  is  the  same  of  an  idiot  or  lunatic. 
1  Inst.  236.  n.      ,  19.  A  dcvisc,  though  it  only  takes  effect  at  the  mo- 
ment of  the  testator's  death,  will  prevent  an   escheat. 
And,  in  a  note  of  Lord  Nottingham's  to  the  first  Insti- 
tute, it  is  said,   that  where  a  woman,  seised  of  lands  in 
London,  devised  them  to  be  sold  by  her  executors,  and 
died  without  an  heir,  the  devise  prevented  the  escheat, 
which  the  King  pretended  to  have;  and  the  executors 
iRoii.  R.  214.  might  ent^r  and  sell ;  therefore  more  than  a  bare  au- 
Godb!^4ii.       thority  passed.     Yet  in  1651,   on  evidence  at  the  bar, 
this  case  being  stated.  Lord  C.  J.  Rolle  doubted  of  the 
opinion  ;  because,  he  said,  it  was  only  a  descent  ac- 
cording to  the  words  of  Littleton  :  and  it  appeared  to 
him,  that  when  lands  were  devised  to  be  sold  by  exe- 
cutors, there  no  interest  passed. 
Reave  r.  Att.-        20.  A  man  devised  his  estate  to  his  wife  for  life ;  and 
2Atk^2%^'      ^^^at,    after   her   death,  it  should   be   sold   by  A.,  and 
the  money  to  be  divided  amongst  the  plaintiffs.     The 
testator  died  without  heir ;    before  any  sale  A.   died 
also.     It  not  appearing  that  the  land  was  held  of  any 
mesne  lord,  the  plaintiffs  brought  their  bill  against  the 
Attorney- General,  praying  to  have  the  will  established^ 
and  to  hold  and  enjoy  against  the  Crown,   or  to  have 
the  lands  sold  pursuant  to  the  will. 

Lord  Hardwicke  said,  if  he  could  relieve  the  plain- 
tiffs, he  would.  That  he  thought,  at  first,  this  was  a 
bill  brought  to  prove  a  will,  by  which  the  lands  them- 
selves were  devised  to  somebody :  if  so,  he  would  have 
thought  such  a  bill  proper  ;  would  have  declared  the 
will  to  be  well  proved  ;  and  decreed  the  devisee  to  sell, 
without  any  occasion  of  making  a  decree  against  the 
Crown.  But  here  was  no  devisee  of  the  land,  only  a 
power  to  sell.  If  A.  had  lived,  as  he  had  only  a  power, 
*~  and  no  interest  in  himself,  none  could  arise  from  him, 

but  from  the  testator ;  and  he,  as  well  as  the  testator, 
being  dead,  there  was  none  to  make  a  decree  against. 
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If  any  thing;  of  the  sort  that  was  prayed  for  could  be 
done,  it  must  be  in  the  Court  of  Exchequer,  which  was 
a  court  of  revenue,  and  the  proceedings  in  a  petition 
of  right ;  though  called  a  petition,  as  much  a  legal  pro- 
ceeding as  by  original  writ. 

Suppose  this  land  had  been  seised  and  put  in  charge, 
— could  he  make  any  decree  relating  to  it  ? — None.  But 
the  Court  of  Exchequer  could.  He  could  neither  de- 
cree the  Crown  to  sell,  nor  the  plaintiff  to  hold  and  en- 
joy against  the  Crown.     The  bill  was  dismissed. 

21.  All  lands  and  tenements  held  in  socage,  whether  what  things 
of  the  King  or  of  a  subject,  are  liable  to  escheat.     But 

it  follows,  from  the  nature  of  an   escheat,  that  it  must 

be  of  the  entire  fee;  therefore,  an  estate  tail  does  not  Fitz. n. b.  144. 

escheat,  but  goes  to  the  person  in  reversion,  unless  the 

tenant  in  tail  has  also  the  reversion  in  fee  in  him ;  for 

in  that  case  the  whole  estate  will  escheat. 

22.  Lands  held  in  gavelkind  do  not  escheat  upon  Rob.  Gar.  226 
conviction  and  execution  for  felony :  but  if  a  tenant  in 
gavelkind,  being  indicted  for  felony,   absent  himself, 

and  is  outlawed  after  proclamation  made  for  him  in  the 
county,  his  heir  shall  reap  no  benefit  by  the  custom, 
but  the  lands  shall  escheat  to  the  lord. 

23.  Copyholds  are  subject  to  escheat:  but  before  the  ov^^^i^is; 
lord  of  the  manor  can  enter  on  the  lands,  the  homage 

must  present  the  death  of  the  tenant  without  heirs;  and 
proclamations  must  be  made,  to  give  notice  that  if  any 
person  can  prove  himself  heir  to  the  last  tenant,  he 
shall  be  admitted. 

24.  No  species  of  real  property  is,  however,  subject 
to  escheat,  but  what  lies  in  tenure ;  for  escheat  is  a 
consequence  and  fruit  of  tenure.     Thus,  if  a  person 
seised  in  fee  of  a  rent-charge,  right  of  common,  free  3inst.2i. 
warren,  or  any  kind  of  inheritance  that  is  not  holden,     *^  ' 

is  attainted  of  felony,  the  King  shall  have  the  profits  of 
them  during  the  fife  of  such  person :  but  after  his  de- 
cease, as  they  cannot  descend  to  his  beirs,  on  account 
of  tlie  corruption  of  his  blood,  tiiey  become  extinct* 
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For  in  escheats  on  account  of  petit  treason  or  felony, 

a  tenure  is  requisite,  as  well  in  the  case  of  the  King  as 

in  that  of  a  subject. 

A  trust  estate        25.  A  usc  was  uot  liable  to  escheat,  because  it  did 

escheat.  uot  Hc  in  tcnurc  ;  and  as  trusts  are  now  what  uses  were 

Tit.  12.  c.  1.      |jgfQj.g  i^i^g  statute  27  Hen.  8.,  it  was  determined  in  the 

following  case,  after  great  consideration,   that  a  trust 

estate  is  not  liable  to  escheat :  but  that  where  a  cestui 

que  trust  dies  without  heirs,  the  trustee  shall  retain  the 

land  for  his  own  benefit. 

Burgess  V.  26.  EHzabcth  Guunino^,  bcinff  sciscd  of  Certain  lands 

Wheate 

1  Biack*R.  123.  in  fcc  simple,  ex  parte  paternd,  married  Nicholas  Hard- 
ing :  but  previous  thereto,  in  1695,  a  settlement  was 
made  of  her  estate,  to  the  use  of  Nicholas  Harding  for 
life,  remainder  to  Elizabeth  Gunning  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remain- 
der to  their  first  and  other  sons  in  tail  male,  remainder 
to  the  right  heirs  of  Elizabeth  Gunning. 

There  being  no  issue  male  of  the  marriage,  an  in- 
denture was  made  in  1718,  between  Harding  and  his 
wife  of  the  one  part,  and  Sir  Francis  Page  and  R. 
Simmons  of  the  other  part,  reciting  the  settlement  of 
1695,  and  covenanting  to  levy  a  fine,  to  assure  the 
premises  to  the  use  of  the  daughters  of  the  marriage,  as 
tenants  in  common ;  and  in  default  of  such  issue,  to  Sir 
Francis  Page  and  Simmons,  and  their  heirs,  in  trust  for 
the  said  Ehzabeth  Harding,  her  heirs  and  assigns  ;  to 
the  intent  that  she  might,  at  any  time,  during  her  life, 
without  her  husband's  concurrence,  dispose  of  the  re- 
version to  such  uses  as  she  should,  by  her  will,  or  other 
writing,  appoint;  and  a  fine  was  accordingly  levied. 

There  was  no  daughter  of  the  marriage.  The  wife 
survived  her  husband:  but  died  without  making  any  ap- 
pointment, and  without  heirs  on  the  part  of  her  father. 
Burgess,  the  plaintitF,  was  her  heir  on  the  part  of  the 
mother. 

After  the  death  of  Elizabeth  Harding,  Sir  Francis 
Page,  who  survived  Simmons^  got  into  possession ;  and. 
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in  July  1739,  Burgess  filed  a  bill  against  him^  praying", 
that  if  he  had  any  legal  interest  in  the  premises,  he 
should  be  compelled  to  convey  it  to  Burgess.  Sir 
Francis  Page,  by  his  answer,  insisted  that  he  was  law- 
fully seised  of  the  inheritance  of  the  estate,  and  en- 
titled to  the  rents  and  profits. 

The  Attorney-General,  on  behalf  of  the  Crown,  filed 
an  information  in  Chancery,  insisting  that  Sir  Francis 
Page,  by  the  deed  of  1718,  had  no  beneficial  interest 
in  the  estate,  in  his  own  right,  but  was  a  mere  trustee 
for  the  benefit  of  Mrs.  Harding,  or  her  appointee  or 
heir:  and  in  default  of  such  appointment,  or  heir,  that 
he  was  a  trustee  for  the  benefit  of  his  Majesty,  who 
stood,  in  the  place  of  such  heir.  That  the  premises 
were  escheated,  and  the  representatives  of  Sir  Francis 
Page  ought  to  convey  to  the  use  of  his  Majesty. 

The  case  was  argued  before  Lord  Keeper.  Henley 
assisted  by  Lord  Mansfield  and  Sir  Thomas  Clarke, 
Master  of  the  Rolls. 

Sir  Thomas  Clarke  said,  the  great  question  was, 
whether  the  Crown  had  a  right  to  a  conveyance  of  the 
legal  estate  from  Mrs.  Harding's  trustee,  as  an  equit- 
able escheat,  by  the  death  of  Mrs.  Harding  without 
heirs  on  the  part  of  the  father.  He  should  consider 
the  right  of  escheat  in  three  lights  : — 1.  In  what  situ- 
ation it  stood  in  respect  to  a  conveyance  at  common 
law,  before  the  invention  of  uses.  2.  In  what  situation 
it  stood  with  respect  to  a  conveyance  to  uses,  before 
the  statute  of  Uses  was  made.  3.  How  it  stood  since 
that  statute,  and  now  with  regard  to  trusts.  The  result 
and  appUcation  of  the  whole  would  decide  the  question, 
how  far  the  Crown  was  or  was  not  entitled  in  equity  to 
a  conveyance  from  the  trustee. 

1.  An  escheat  was  in  its  nature  feodal ;  a  feud  was 
the  right  which  the  tenant  had  to  enjoy  the  lands^ 
rendering  to  the  lord  the  services  reserved  by  the  con- 
tract. On  the  other  hand,  an  interest  remained  in  the 
lord,  after  the  grant  made^    called   a  seignory,   con- 
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sistiiig"  of  a  right  to  the  services  of  the  tenant^  and  to 
the  land  itself,  on  the  expiration  of  the  grant,  as  a 
reversion  ;  vy^hich  was  afterwards  called  an  escheat. 
As  the  grant  was  more  or  less  extensive,  the  reversion 
was  more  or  less  remote  ;  for  feuds  w  ere  sometimes 
temporary,  sometimes  hereditary,  and  a  temporary  one 
ended  on  the  grantee's  death. 

Sir  H.  Spelman  only  took  notice  of  hereditary  feuds, 
nor  did  our  laws  :  and  though  it  might  seem  a  para- 
dox to  modern  ears,  a  feoffment  to  A.  and  his  heirs 
did  not  pass  a  fee  simple  originally,  in  the  sensie"  'in 
which  it  was  now  used  :  but  only  an  estate  to  be  en- 
joyed ut  merum  henejicium,  without  power  of  alienation. 

Bract. 23a.      in  prejudice  of  the   heir  or  the  lord;  the  heirs  took 

46  Edw.  3.  .  . 

pi.  4.   *  '        it  successively  as  an  usufructuary  interest  ;  and  in  de- 

Escheat^  2.^'  ^^^ult  of  hcirs,  the  land  escheated,  or  strictly  speaking, 
reverted.  If  there  was  an  heir,  and  by  legal  im- 
pediment he  could  not  take,  the  land  escheated.  When 
a  power  of  alienation  was  introduced,  first  with  tbe  li- 
cence of  the  lord,  and  afterwards  without  such  licence, 
the  right  of  escheat  became  more  remote  ;  and  when  a 

Bract.  382  a.  power  of  charging  or  encumbering  the  feud  was  given 
to  the  tenant,  the  lord  took  the  escheat  subject  to  tiie 
incumbrance.  This  power  was  more  prejudicial  to 
the  right  of  escheat  than  the  power  of  alienation  ;  for 
that  only  changed  the  lord's  chance,  but  the  incum* 
brances  defeated  the  right  of  escheat  as  far  as  they  went. 
2.  Upon  the  introduction  of  uses,  two  distinct  kinds 
of  property  might  be  acquired  in  land  ;  the  legal  es- 
tate and  the  use.  Cestui  que  use  was  no  longer  te- 
nant at  law,  nor  was  the  land   subject  to  his  ineum- 

^Mo^^^^*  brances.  But  though  the  land  was  not  liable  at  law  ob 
account  of  the  cestui  que  use,  yet  it  was  still  hable  oa 

Ft^eTit.  11.  account  of  the  feoffee  to  uses.  This  being  found  ex- 
tremely inconvenient,  a  variety  of  statutes  were  made 
to  restore  the  fruits  of  the  tenure  to  the  lord,  agains^ 
the  cestui  que  use,  as  relief,  wardship,  &c.  ;  but  no 
'   sdatute  was  made  to  restore  the  loss  erf  the  eschfeat ; 
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which,  as  Sir  H.   Spelman  observes,   is  not  only  the 
fruit  of  the  tenure,  but  the  very  tree  itself 

3.  Thus  stood  the  law  till  the  Statute  of  Uses  united 
the  use  and  the  legal  estate  :  but  as  the  courts  of  law 
determined  that  there  were  some  uses  to  which  the 
statute  did  not  extend,  they  were  called  trusts,  and 
isucceeded  to  uses,  aliusque  et  idem  nascitur.  The 
Court  of  Chancery  having  taken  cognizance  of  trusts, 
adopted,  in  the  construction  of  them,  all  those  rules 
by  which  uses  had  been  governed  before  the  statute. 
The  case  of  curtesy  was  the  only  exception  ;  and  that 
seemed  to  have  prevailed  unaccountably,  and  against 
the  opinion  of  the  Judges  themselves. 

Before  the  Statute  of  Uses,  if  a  cestui  que  use  was 
attainted  of  treason  or  felony,  the  lord  could  not  have 
the  land,  but  the  feoffee  might  retain  it  to  his  own 
use.  5  Edw.  4.  pi.  18.  fo.  7  b.  was  an  authority  in  point 
agaittvst  the  lord's  claim,  and  questions  who  should  have. 
If  the  lord  was  at  law  entitled  to  an  escheat  on  death 
without  heirs,  or  attainder  of  feoffee  to  uses,  and  not 
on  death,  &c.  of  cestui  que  use,  it  strengthened  the 
authority  of  the  case.  That  if  it  had  been  determined 
otherwise,  in  favour  of  the  lord,  it  would  have  given 
him  a  double  chance  for  his  escheat. 

Brook,  pi.  34.  agrees,  the  lord  shall  not  have  it,  nor  Feoif.ai.  Use. 
the  heir,  by  reason  of  corruption  of  blood;  and  that 
feoffee  shall  retain  it  to  his  own  use.  And  though 
this  was  introduced  by  an  ideo  videtur,  in  a  modest 
manner,  yet  many  of  his  opinions  were  so  introduced^ 
and  had  generally  been  thought  of  great  authority. 
Ft-om  this  it  was  clear,  that  if  Mrs.  Harding  had  been 
te^ui  que  use,   and   attainted   of  treason   or  felony,  > 

the  lord  would  not  be  entitled  to  escheat ;  and  if  trusts  ^ 

in  equity  were  analogous  to  uses  at  law,  and  he  thought  "  '  "^ 

they  were,  neither  woukl  the  Crown  be  entitled  in  the 
case  of  a  trust  in  equity. 

SitG.  Sandes's  case  wa*?  in  point :  and  that  and  th«  Att  Gen. 
t^se  in   5  Edw.  4.  mutually   strengthened  each  other.  Tit.T2.c'2.  ^ 
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It  had  been  said,  if  the  legal  estate  had  escheated 
to  the  Crown  for  want  of  an  heir  to  the  trustee,  it 
would  in  equity  have  been  liable  to  the  trust,  but 
this  position  was  not  proved  by  any  authority.  And 
if  it  were  true,  why  ought  the  lord  to  have  a  recipro- 
x^  cal  equity  on  the   death  of  the  cestui  que  trust ,  with- 

out heirs  ?  Upon  the  whole,  his  opinion  was  (to 
use  the  words  of  Sir  Joseph  Jekyll,)  that  the  title  of 
the  trustee  should  not  have  been  set  up,  but  it  was 
so ;  it  appeared  a  plain  and  subsisting  one.  The 
law  was  clear  ;  and  courts  of  equity  ought  to  follow 
it  in  their  judgment  concerning  titles  to  equitable  es- 
tates ;  otherwise  great  uncertainty  and  confusion  would 
ensue. 

Lord  Mansfield  said,  he  would  follow  the  method 
used  at  the  bar,  under  the  four  following  heads  :  1. 
The  nature  of  trusts  of  land,  and  the  rules  that  go- 
verned them.  2.  The  nature  of  that  right  by  which 
the  King  claimed  in  this  case.  3.  Whether,  if  the 
trustee  had  died  without  heir,  the  King  must  not  in 
that  case  have  taken  the  land,  in  a  court  of  equity, 
subject  to  the  trust.  And,  4.  Apply  the  result  of  the 
inquiry,  as  between  the  King  and  the  trustee,  to  the 
particular  point  immediately  in  judgment. 

1.  As  to  the  nature  of  trusts  of  land,  and  the  rules 
by  which  they  were  governed.  By  an  inquiry  into 
the  nature  of  an  use  or  trust  of  lands,  no  more  was 
or  could  be  meant,  than  to  find  out  historically  on  what 
principles  courts  of  equity,  before  the  statute  27  Hen. 
8.  interfered  in  modifying  or  giving  relief  in  rights  or 
interests  in  lands,  which  could  not  be  come  at  but  by 
suing  a  subpoena :  and  what  courts  of  equity  now  did 
in  modifying,  directing,  and  giving  relief  in  cases  of 
trusts,  where  there  was  no  other  remedy  but  by  bill. 
Whoever  shewed  that  the  relief  then  given  was  more 
extensive ;  that  it  was  considered  by  different  or  op- 
posite rules ;  that  the  right  w^as  considered  in  different 
or  opposite  lights,  would  shew  the  difference  and  con- 
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trast  between  uses  and  trusts.  The  opposition  was  not 
from  any  metaphysical  difference  in  the  essence  of  the 
things  themselves  ;  an  use  and  a  trust  mig'lit  essentially 
be  looked  upon  as  two  names  for  the  same  thing  ;  but 
the  opposition  consisted  in  the  difference  of  the  practice 
of  the  Court  of  Chancery.  If  uses  before  the  statute 
27  Hen.  8.  were  considered  as  a  pernancy  of  the  pro- 
fitSj  as  a  personal  confidence,  as  a  chose  in  action,  and 
now  trusts  w  ere  considered  as  real  estates,  as  the  real 
ownership  of  the  land,  so  far  they  might  be  said  to  dif- 
fer from  the  old  uses ;  though  the  change  might  not  be 
so  much  in  the  nature  of  the  thing,  as  in  the  system  of 
law  by  which  it  was  regulated.  The  old  law  of  uses 
did  not  conclude  trusts  now ;  w  here  the  practice  was 
founded  on  the  same  reason  and  grounds,  it  was  still 
followed :  but  its  positive  authority  did  not  bind,  where 
the  reason  was  defective ;  more  especially  that  part  of 
the  old  law  of  uses  which  did  not  allow  any  relief  to  be 
given  for  or  against  any  estates  in  the  post,  did  not  now 
bind  by  its  authority  in  the  case  of  trusts. 

Trusts,  from  the  nature  of  the  thing,  might  be  left  to 
the  honour  and  faith  of  the  trustee ;  in  that  case  they 
were  not  the  objects  of  law,   otherwise  than  as  they 
might  be  fraudulent  and  void  in  respect  to  third  per- 
sons; or  a  court  of  justice  might  take  cognizance,  or 
compel  the  execution  of  them:  in  that  case  trusts  only 
retained  the  name  in   substantial  ownership,  the  dispo- 
sition in  trust  became  the  mere  form  of  a  legal  convey- 
ance.    Trusts  in  England,  under  the  name  of  uses, 
began,  as  they  did  in   Rome,  under  no  other  security 
than  the  trustee's  faith ;  they  were  founded  in  fraud,  to 
avoid  the  statutes  of  mortmain.     Trusts  were  not  on  a 
true  foundation  till  Lord  Nottingham   held  the  great 
seal;  by  steadily  pursuing  trusts  from  plain  principles, 
and  by  some  assistance  from  the  Legislature^  a  noble, 
rational,  and  uniform  system  of  law  had  been  raised ; 
trusts  were  made  to  answer  the  exigencies  of  families^ 
and  all  other  purposes,  without  producing  one  inconve- 
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nience,  frauds,  or  private  mischief,  which  the  statute  of 
Henry  VUI.  meant  to  avoid.  The  forum  where  they 
were  adjudged  was  the  only  difference  between  trusts 
and  le^l  estates :  trusts  in  the  Court  of  Chancery  were 
.  considered,  as  between  the  cestui  que  trust  and  trustee, 
as  the  ownership  and  as  legal  estates ;  whatever  would 
be  the  rule  at  law,  if  it  was  a  legal  estate,  was  applied 
in  equity  to  a  trust  estate.  Trust  estates  were  liable  to 
curtesy  :  the  case  of  dower  was  the  only  exception ;  and 
not  in  law  or  reason,  but  because  a  wrong  determina- 
tion had  misled  in  too  many  instances  to  be  altered  and 
set  right ;  and  if  an  alteration  was  to  be  introduced,  the 
best  way  to  set  it  right  would  be  to  allow  th«  wife  dower 
of  a  trust  estate. 
Cashborae  v.         In  the  cve  of  the  Court  of  Chancery,  Lord  Hard- 

Inglis,  Tit.  15.         .    ,  ,      -^  ,  .  n  1  . 

C.3.  wicke  thought  the  equity  of  redemption  was  th€  fee 

simple  of  the  land :  that  it  would  descend,  might  be 
granted,  devised,  entailed;  and  that  equitable  entail 
might  be  barred  by  a  common  recovery.  This  proved 
it  was  considered  in  Chancery  as  an  estate  whereof 
there  might  be  a  seisin,  for  without  such  a  seisin  a  de- 
vise of  a  trust  could  not  be  good. 

The  allowing  curtesy  of  a  trust  was  founded  on  th« 
maxim  that  equity  follows  the  law;  which  wa^s  a  safe 
as  well  as  a  fixed  principle,  for  it  made  the  substantial 
rules  of  property  certain  and  uniform,  be  the  mode  of 
following  it  what  it  would.  It  followed,  from  the  great 
authority  of  this  determination,  on  clear  law  and  rea- 
son, that  the  cestui  que  trust  was  in  the  considera- 
tion of  Chancery,  actually  and  absolutely  seised  of  the 
freehold. 

To  conclude  this  head,  an  use  was  originally  under- 
stood to  be  merely  an  agreement  by  which  the  trustee, 
and  all  claiming  in  privity  under  him,  were  personally 
liable  to  the  cestui  que  trust,  and  all  claiming  under 
hica,  in  like  privity.  Nobody  in  the  post  was  entitled 
under,  or  bound  by  the  agreement :  but  now  the  trust 
ta  Ciuuiicery  was  the  sanwj  a«  die  kfwt,  and  the  tnist^e 
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^as  therefore  considered  merely  as  an  instrument  of 
conveyance ;  he  was  in  no  event  to  take  a  benefit.  The 
trust  must  be  co-extensive  with  the  legal  estate ;  and 
where  it  was  not  declared^  it  resulted  by  necessary  im- 
plication, because  the  trustee  was  excluded;  except 
where  the  trust  was  destroyed  by  a  conveyance  to  a 
purchaser^  without  notice,  for  a  valuable  consideration. 

The  trustee  could  transmit  no  benefit :  his  duty  was 
to  hold  for  all  those  who  would  have  been  entitled,  if 
the  limitation  had  not  been  by  way  of  trust.  There 
was  no  distinction  now  between  those  in  the  per  and 
the  post)  except  in  the  case  of  dower,  which  was  not. 
founded  on  reason,  but  on  practice. 

As  the  trust  was  the  land  in  Chancery,  so  the  decla- 
ration of  trust  was  the  disposition  of  the  land;  and 
therefore  an  essential  omission  in  the  legal  disposition 
should  not  destroy  the  trust. 

The  grounds  why  the  lord  by  escheat  neither  took, 
nor  was  subject  to,  an  use,  did  not  now  subsist.  The 
principles  upon  which  the  question  must  now  be  argued 
had  no  relation  to  it,  which  ever  way  it  ought  to  be  de- 
termined ;  or,  rather,  none  of  those  principles  were  made 
or  could  ever  be  considered  in  the  law  of  uses  ;  for  the 
Court  of  Chancery  never  interposed  in  cases  where  the 
claim  was  in  the  j)ost,  and  for  that  reason  it  was  taken 
for  granted,  in  Edward  IVth's  time,  that  the  lord  should 
not  have  it. 

2.  This  brought  him  to  consider  the  nature  of  the 
right  by  escheat. 

It  had  been  truly  said  that,  on  the  first  introduction 
of  the  feudal  law,  this  right  was  a  strict  reversion; 
when  the  grant  determined  by  failure  of  heirs,  the 
land  returned,  as  it  did  upon  the  expiration  of  any 
smaller  interest.  It  was  not  a  trust :  but  the  extinction 
of  the  tenure;  as  Mr.  Justice  Wright  said,  it  was  the 
fee  returned. 

.   This  distinction  held  equally,  whether  the  investiture 
was  to  special   or   general   heirs ;    for   originally  the 
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tenant  could  not  alien  in  any  case^  without  the  lord's 
concurrence.  The  reversion  took  effect  in  possession 
for  want  of  an  heir^  unless  the  lord  had  done  or  per- 
mitted what  in  point  of  law  amounted  to  a  consent  to  a 
new  investiture^  or  change  of  his  vassal;  this  was  the 
meaning-  of  what  was  said  in  the  books^  that  nothing 
escheated^  where  the  tenant  was  in  by  title. 

As  soon  as  a  liberty  of  alienation  was  allowed  with- 
out the  lord's  consent^  this  right  became  a  caducary 
succession  J  and  the  lord  took  as  ultimus  hceres :  but  the 
resemblance  of  the  lord's  right  by  escheat  to  that  of 
the  heir  by  descent  did  not  hold  throughout ;  and  there- 
1  Inst.  215.  fore  Sir  Edward  Coke^  with  great  accuracy^  considered 
the  lord  by  escheat  as  assignee  in  law.  He  took  no 
possibility  or  condition^  or  right  of  action^  which  could 
not  be  granted.  He  could  not  elect  to  avoid  voidable 
acts,  as  a  feoffment  of  an  infant,  with  livery :  but  every 
right  preserved  to  the  heirs,  which  could  be  granted^ 
went  to  the  lord  by  escheat,  as  a  rent  reserved  to  the 
tenant  and  his  heirs. 

In  the  case  of  Thruxton  v,  Attorney-General,  the 
benefit  of  a  trust  term  was  decreed  to  the  King,  taking 
bv  escheat,  because  it  was  to  go  with  the  inheritance, 
by  the  express  limitation  of  the  parties. 

3.  Whether,  failing  heirs  of  the  trustee,  the  King 
must  not  in  this  case  have  taken  the  estate  in  a  court  of 
equity,  subject  to  the  trust. 

This  seemed  to  be  a  very  material  consideration ;  for 
if  the  King  was  not  to  be  subject  to  the  trust,  there  was 
no  colour  that  he  should  claim  the  trust  by  escheat. 
That  land  escheated  should  be  subject  to  the  trust  ap- 
peared to  him  to  be  most  consistent  with  the  King's 
right,  whether  the  escheat  were  considered  as  a  rever- 
sion, as  it  once  was,  or  as  a  caducary  succession  ah  in- 
testato,  as  it  then  substantially  was.  The  King  could 
not  claim  by  escheat,  contrary  to  the  terms  or  con- 
ditions which  the  tenant  held  under ;  from  which  two 
things  followed, — 1st.  That  there  was  equity  against 
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the  Kino^;  and,  2dly,  That  the  lord  was  bound  as  much, 
in  a  court  of  equity,  by  the  equitable  terms  of  his  in- 
vestiture, as  he  was  in  a  court  of  law  by  the  legal  terms. 
Taking"  the  estate  as  a  caducary  possession,  the  lord 
could  only  take  ah  intestato,  absolutely  ;  so  far  as  the 
tenant  had  not  disposed  of  the  estate  he  could  take,  and 
no  farther.  The  tenant's  power  of  disposing  was  ab- 
solute, w  ithout  the  lord's  privity,  without  any  deter- 
mined form  of  conveyance.  The  trustee  had,  by  his 
declaration  of  trust  in  1718,  made  a  valid  conveyance 
of  his  trust  in  equity ;  and  therefore  a  court  of  equity 
could  not,  he  apprehended,  suffer  the  land  to  go  as  un- 
disposed of  by  the  tenant;  because  in  the  consideration 
of  Chancery  there  was  a  valid  disposition  made  by  him : 
but  even  at  law  the  escheat  would  not  be  free  from  the 
trust.  The  statute  of  Frauds  made  a  trust  estate  assets 
in  the  hands  of  the  cestui  que  trust ;  consequently,  for 
that  purpose,  the  estate  descended  to  the  heir. 

In  18  Cha.  II.  before  trusts  were  put  on  the  rational 
footing  they  were  now,  the  apprehension  of  the  judges 
was,  that  the  lord  *by  escheat  ought  to  be  subject  to 
the  trust.     Lord  Bridgman  thought  so  in  1702.     Sir 
John  Trevor  certainly  knew  there  could  be  no  escheat 
of  an  use.     If  it  was  not  to  be  subject  to  the  trust,  he 
thought  the  inconvenience  would  be  very  great;  and 
where  they  were  not  tied  down  by  any  erroneous  opi- 
nions, which  had  prevailed  so  far  in  practice  that  pro- 
perty would  be  shook  by  any  alteration  of  them,  argu- 
ments of  convenience  and  inconvenience  were  always 
to  be  taken  into  consideration.     Almost  all  the  great 
estates   in  England  were   now  limited  in  trust;    the 
trustees  were  men  of  business,  probably  concerned  for 
the  family,  and  at  a  little  distance  of  time  their  pedi- 
grees were  not  to  be  traced ;  and  if  the  surviving  trustee 
was  to  die  without  heir,  it  would  be  thought  hard,  if  the 
estate  should  be  lost.      But  he  rested  upon  this, — it 
seemed  to  be  a  contradiction  in  terms,  that  he  who  had 
no  claim  but  ah  intestato,  where  the  owner  had  not  dis- 

2  H  2 
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posed  of  his  property,  should  take  contrary  to,  and  in 
prejudice  of  his  disposition. 

An  escheat  was  now  as  much  a  title  under  the  former 
owner,  in  consequence  of  his  former  seisin,  as  that  of 
the  heir.  Why  else  should  the  lord  be  deemed  the  as- 
sis-nee  or  heir  of  the  tenant  ?  He  thought  the  lord  mig-ht 
be  considered  as  much  his  heir  as  the  heir  by  blood,  and 
vyas  as  much  liable  to  all  his  dispositions. 
, ;,V4.  If  what  he  had  said  was  rights  little  was  left  for 
him  to  say  on  this  head.  If  the  lord  took  an  escheat  as 
heir  or  assignee  in  law,  then  the  King*  was  within  the 
express  declaration  of  trust,  which  was,  to  Elizabeth 
Harding,  her  heirs  and  assigns.  And  upon  the  whole, 
he  thought  the  King  was  entitled  to  a  decree. 

The  Lord  Keeper  said,  the  question  on  the  inform- 
ation was  whether  cestui  que  trust  dying  without  heirs, 
the  trust  was  escheated  to  the  Crown,  so  that  the  lands 
might  be  recovered  in  a  court  of  equity  by  the  Crown  ; 
or  whether  the  trustee  should  hold  them  for  his  own 
benefit.  He  should  consider, — 1st,  The  right  of  lords 
to  escheat  at  law.  2dly,  Whether  they  had  received 
a  different  modification  in  a  court  of  equity.  3dly,  The 
arguments  used  in  support  of  the  information.  And, 
from  the  whole,  draw  a  conclusion  that  the  Crown  had 
no  equity.  '    '■  "^^'^ 

1.  The  legal  right  of  escheat  arose  from  the  law  of 
enfeoffment  to  the  tenant  and  his  heirs  ;  and  then  it 
returned  to  the  lord,  if  the  tenant  died  without  heirs. 
The  extension  of  the  feoffment  from  the  person  of  the 
tenant  to  the  heirs  special  of  his  body,  and  then  to  his 
heirs  and  assigns,  was  accurately  traced  in  a  Treatise  of 
Sir  Martin  Tcnurcs  by  a  learned  hand.  This  reduced  the  condi- 
tion of  the  reversion  to  this  single  event,  ob  defectum 
tenentis  dejure.  The  lord  became  entitled  to  the  land 
by  escheat,  in  lieu  of  his  services.  The  books  were 
uniform,  that  in  the  case  only  of  the  tenant's  dying 
without  heir,  the  escheat  took  place  :  as  long  as  the 
tenant,  or  his  heir^  or  any  other  person,  by  his  implied 
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assent^  continued  in  possession  by  title,  that  prevented 
the  escheat.  This  shewed,  that  where  there  was  a  te- 
nant actually  seised,  though  he  had  no  right  to  the  te- 
nements, and  though  the  person  who  had  right  died 
without  heirs,  yet  the  escheat  was  prevented  ;  for  if  the  ifntt.' 268 6.^^' 
lord  had  a  tenant  to  perform  the  services,  the  land 
could  not  revert  in  demesne. 

Upon  these  cases  he  would  observe,  that  the  lord's 
consent  had  nothing  to  do  with  establishing  the  right 
of  the  tenant's  being  duly  seised ;  because  in  every  one 
of  these  cases,  they  all  came  in  without  the  lord's  con- 
sent ;  unless  it  could  be  said  that  the  lord  was  a  \irtual 
assenter,  as  well  to  the  disseisins,  as  to  the  legal  con- 
veyances ;  and  if  that  were  so,  it  would  operate  to  the 
establishing  the  right  of  the  trustee  in  Chancery,  who 
would  say  he  was  entitled  under  a  conveyance  in  law, 
by  the  very  consent  of  the  lord,  which  was  a  stronger 
case  than  a  disseisin.  From  these  cases  and  authorities 
it  must  be  allowed  to  be  settled,  th^t  the  law  did  not 
regard  the  tenant's  want  of  title,  as  giving  the  lord  a 
right  to  the  escheat. 

2.  The  next  consideration  was,  whether  a  court  of 
equity  could  consider  it  in  a  different  light.  Now  when 
the  tenant  did  not  die  seised,  and  a  proper  legal  tenant 
by  title  continued,  could  the  Court  of  Chancery  say  to 
the  lord.  Your  seigniory  is  extinguished  ;  and  to  the  te- 
nant. Your  tenancy  is  so  too  ;  though  both  were  legal 
rights,  then  subsisting  at  law  ? 

In  consideration  of  uses,  with  regard  to  escheats, 
equity  had  proceeded  on  the  same  principle  as  law, 
where  there  was  a  tenant  of  the  land,  who  performed 
the  services ;  and  he  did  not  find  the  Court  had  any  re- 
gard to  the  merum  jus  of  the  tenant.  Now,  the  rea- 
son why  there  was  no  escheat  on  the  death  of  cestui 
que  use,  in  equity,  seemed  to  be  this,  (and  it  was  a  rea- 
son equally  applicable  to  uses  and  trusts,)  that  the  Court 
had  nothing  to  issue  a  subpoena  upon,  no  equity,  no- 
thing to  decree  upon  ;  and  every  person  must  bring  an 
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equity  with  him  for  the  Court  to  found  its  jurisdiction. 
It  seemed  to  him^  he  could  have  no  equity  in  the  case 
of  an  use^  or  as  owner  of  the  trusty  for  this  plain  rea- 
son ;  an  use  before  the  statute  could  not  be  extended 
further  than  the  interest  in  the  estate  which  the  creator 
of  the  use  could  have  enjoyed.  As  if  the  creator  of  the 
use  had  a  fee  simple  in  the  land^  he  could  take  back  no 
more  interest  in  the  use^  either  declared  or  resulting, 
than  he  had  in  the  land.  If  he  made  a  feoffment,  and 
declared  no  uses,  it  resulted  to  him  in  fee,  which  was 
to  him,  his  heirs,  and  assigns.  The  consequence  was^ 
that  the  moment  he  died  without  heirs  or  assigns,  there 
was  no  use  remaining.  How  then  could  you  come  to 
Chancery  for  a  subpcena,  (whether  he  took  back  the 
same  or  a  different  use)  to  execute  an  use  or  trust  which 
was  absolutely  extinct  ? 

That  seemed  to  him  the  plain  and  substantial  reason 
why,  in  the  present  case,  whether  it  was  an  use  or  a 
trust,  there  was  no  basis  on  which  to  found  a  subpcena. 
The  Lord  Chief  Justice's  system  was  very  great  and 
noble,  and  very  equitably  intentioned  ;  such  a  system 
as  he  should  readily  lay  hold  of  upon  every  occasion,  if 
he  thought  he  could  do  it  consistently  with  the  rules  of 
law.  Where  a  person  passed  the  estate  without  con- 
sideration, there,  in  modern  language,  an  use  resulted ; 
because  it  was  unequitable  that  a  man  should  have  an 
interest  in  the  estate,  when  he  had  paid  no  considera- 
tion for  it.  But  where  a  person  was  not  party  to  the 
deed,  nor  privy  to  the  estate,  he  did  not  see  how  any 
thing  could  result  for  his  benefit.  That  this  was  the 
notion  in  respect  to  an  use  appeared  from  authorities. 
The  law  was,  that  the  lord  could  not  have  the  escheat 
•  ^nte.  of  an  use ;  so  was  5  Edw.  4.,  for  he  took  that  to  be  the 

report  of  a  case.  Then  it  had  all  the  authority  the  Year 
Books  carried  with  them :  and  this  had  been  adopted 
Bftc.Read.i2.  by  all  the  writers  since.  Bacon  79,  did  not  question 
the  authority  of  that  case  :  he  gave  a  reason  of  his  own, 
which  he  substituted  as  a  better  than  that  in  the  books ; 
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that  there  was  a  tenant  in  by  title,  which  was  a  strong; 
reason  in  law  :  but  he  did  not  mention  that  as  a  reason, 
with  re^rd  to  the  subpoena.  It  was  not  a  conclusive 
reason  that  the  lord  should  not  have  a  subpoena,  because 
there  was  a  person  in  possession  :  he  should  have  it  for 
that  reason,  ff  that  person  was  liable  to  him  in  equity. 
Therefore  he  gave  a  better  reason  ;  because,  says  he,  it 
never  was  his  intent  to  advance  the  lord,  but  his  own 
blood.  Therefore  that  was  the  reason  ;  it  would  not 
be  within  the  intention  of  that  trust,  that  any  beside  the 
blood  of  the  covenantor  should  take.  Nobody  could 
imagine  the  tenant  intended  to  provide  a  trust,  to  an- 
swer the  lord's  escheat.  Mrs.  Harding  never  thought 
of  escheat,  he  supposed  :  but  had  it  been  suggested  to 
her,  if  she  died  without  heirs  that  could  possibly  take 
her  estate,  would  she  rather  have  the  friend  she  had 
chosen  to  make  her  trustee  have  it,  or  that  it  should  go 
to  the  King?  She  must  have  been  a  subject  of  more 
zeal  than  he  could  suggest,  if  she  had  said  she  would 
give  it  to  the  King. 

As  he  was  stating  the  law  of  escheats  with  regard  to 
uses  and  trusts,  he  would  take  notice  of  an  objection 
that  seemed  equally  to  affect  the  opinions  of  lawyers, 
with  regard  to  the  doctrine  of  uses  and  trusts.  That  was 
the  dilemma  which  was  urged  at  the  bar,  as  the  basis  of 
the  equity  in  this  case,  though  he  did  not  think  it  a  ne- 
cessary dilemma  ;  viz.  that  the  lord  must  have  the  estate 
by  escheat,  either  on  the  death  of  the  cestui  que  trust 
without  heirs,  or  of  the  trustee  without  Jieirs,  discharged 
of  the  trust :  but  if  he  could  not  have  it  while  the 
trustee  lived,  while  there  was  a  tenant,  it  would  be 
monstrous  that  the  cestui  que  trust  should  be  prejudiced 
by  the  putting  the  estate  in  the  trustee's  hands  for  the 
benefit  of  the  family.  One  part  of  this  was  a  danger- 
ous conclusion,  the  other  was  not ;  his  answer  was,  that 
if  the  law  were  so,  that  the  lord  should  in  that  case  take 
it  discharged  of  the  trust,  he  must  suppose  it  no  injury 
or  absurdity  at  all:  volenti  nonfit  injuria.    The  creator 
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of  the  trust  determines  to  take  the  convenience  of  the 
trusty  with  its  inconvenience.  It  was  most  certain  every 
man  who  created  a  trust  put  his  estate  in  the  power  of 
his  trustee :  if  the  trustee  sold  it  for  a  valuable  con- 
sideration, without  notice^  no  Court  could  relieve  the 
owner  from  this  misfortune,  it  was  the  result  of  his  own 
act ;  and  yet  that  was  as  shocking  a  perfidy  in  the  trus- 
tee as  could  be  :  but  the  Court  could  not  interpose,  as 
it  would  affect  the  rights  of  others,  of  third  persons. 
But  he  did  hot  think  this  was  at  all  a  necessary  di- 
lemma. The  lord  might  not  be  entitled  on  the  death 
of  cestui  que  trust  without  heir,  because  there  was  no 
equity,  for  he  had  a  tenant,  as  he  had  before.  But  pos- 
sibly there  might  be  an  equity  the  other  way  against 
the  lord  ;  for  if  the  trustee  died  without  heir,  and  the 
lord  had  the  estate,  the  Court  of  Chancery  might  say. 
You  shall  hold  to  compensate  yourself  for  your  rent  and 
services,  but  we  will  embrace  the  rest  for  the  cestui 
que  trust. 

A  difference  was  attempted  to  be  made  between  uses" 
and  trusts  :  but,  by  comparing  the  definitions  of  the  two, 
it  would  appear  they  were  precisely  the  same.  It  was 
said  the  difference  consisted  in  this,  that  equity  had 
shaped  them  much  more  into  real  estates  than  before, 
when  they  were  uses  ;  as  now  there  was  tenancy  by  the 
curtesy  of  a  trust,  it  might  be  entailed  ;  and  the  entail^ 
^  might  be  barred  by  a  common  recovery.  But  why? 
Not  from  any  new  essence  they  had  obtained,  but  from 
carrying  the  principle  farther.  Quia  equiias  sequitur 
legem :  for  as  between  the  trustee  and  cestui  que  trust, 
the  Court  of  Chancery  had  jurisdiction ;  and  he  thought 
they  should  have  equally  extended  the  rules  and  prin- 
ciples of  uses,  as  well  as  those  of  trusts. 

That  it  would  be  a  bold  stroke  to  say.  Chancery  con- 
sidered trusts  as  a  mere  nullity  ;  and  that  they  were  to 
be  treated  in  the  same  manner  as  if  they  continued  in 
the  seisin  of  the  creator  of  them,  or  of  the  person  for 
whom  they  were  made.     Rules  of  property  were  not  to 
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be  questioned^  even  by  the  judges  :  while  the  people 
continued  satisfied,  and  acquiesced  in  them,  none  but 
the  Legislature  could  alter  them.  His  objection  to  the 
claim  in  the  information  was^  not  that  it  was  to  have  a 
trust  executed,  as  if  it  were  land  :  but  it  was  to  claim 
the  execution  of  a  trust  that  did  not  exist.  If  there  was 
a  trust,  he  should  consider  it  merely  as  an  estate,  and 
determine  accordingly  :  but  the  creation  of  a  trust  never 
could  affect  the  right  of  a  third  person. 

He  could  assign  but  one  reason  why  that  distinction 
between  tenancy  by  the  curtesy  and  dower  had  prevail- 
ed, and  it  was  applicable  to  the  reason  of  this  case.  He 
had  heard  the  House  of  Lords  were  startled  at  the  dis- 
tinction :  they  were  told  the  opinion  of  conveyancers 
was  so  ;  and  that,  if  it  was  altered,  it  might  load  pur- 
chasers with  dower,  who  thought  they  had  purchased 
free  from  it;  and  the  Lords  would  not  reverse  the  judg* 
ment,  because  they  would  not  let  it  affect  the  right  of 
a  third  person.  It  appeared  that  at  law  there  could  be 
no  escheat,  while  there  was  a  tenant  dejiire  ;  in  equity 
there  could  be  none  while  trusts  were  called  uses  ;  and 
a  trust  and  an  use  were  exactly  the  same.  How  then 
could  he  say  the  lord  should  lose  his  escheat,  when 
any  man,  for  his  own  convenience,  put  his  estate  in 
trust.  It  seemed,  if  he  were  to  do  so,  that  he  would 
give  law  and  equity,  and  not  pronounce  upon  law  and 
equity. 

Two  centuries  had  passed  since  uses  and  trusts  had 
been  admitted,  and  he  could  not  find  a  dictum  that  the 
Crown  should  have  an  escheat  of  a  trust. 

The  judgment  in  Sir  George  Sandes's  case  being  ru.  12.  c.  i 
an  authority  in  point,  great  efforts  were  made  to  weaken 
its  validity.  But  Lord  Hale  had  determined  on  great 
principles  of  law  ;  and  he  could  not  help  remarking, 
that  neither  the  bar  nor  the  bench  were  ever  frightened 
at  the  ill  consequences  which  had  been  mentioned. 
The  information  on  the  part  of  the  Crown  was  dis- 
missed. 


474, 

Middleton  r. 
Spicer,  1  Bro. 
Rep.  201. 
Hargrave, 
Juris.  Exer. 
Vol.  1.383. 


Nor  an  equity 
of  redemption. 
1  Black.  R.  184. 


Nor  money  to 
be  laid  out  in 
laud. 


Walker  v. 
Denne,  2  Ves. 
Jun.  170. 


To  whom  lands 
escheat. 
Dissert,  c.  3. 
§38. 


Ante,  §  23. 


May  V.  Street, 
Cro.  Eliz.  120. 


Tide  XXX.  Escheat.  §  27—30. 

27.  In  a  subsequent  case  Lord  Thurlow  said^  Bur- 
gess V.  Wheate  was  determined  upon  divided  opinions^ 
and  which  opinions  continued  to  be  divided^  of  very 
learned  men.  The  argument  of  the  defect  of  a  tenant 
seemed  to  be  a  scanty  one.  Whether  that  case  was  such 
a  one  as  bound  only  when  it  occurred  speciatim,  or 
afforded  a  general  principle^  was  a  nice  question. 

28.  An  equity  of  redemption  is  considered  as  not 
liable  to  escheat;  and  in  the  case  of  Burgess v.Wheate 
the  Lord  Keeper  said^ — ''  If  a  mortgagor  die  without 
heir, — shall  the  mortgagee  hold  the  land  free  ?  I  answer. 
Shall  it  escheat  to  the  Crown  ?  No,  because  in  that  case 
the  lord  has  a  tenant  to  do  his  services ;  and  that  is  the 
whole  he  is  entitled  to  in  law  and  equity.  What  the 
justice  might  be  between  the  mortgagee  and  executor 
I  shall  not  trouble  myself  about.  I  think  the  Crown  has 
not  an  equity  on  which  to  sue  a  subpoena.'* 

29.  Where  money  is  directed  to  be  laid  out  in  the  pur- 
chase of  land,  but  the  quality  of  real  estate  is  not  impe- 
ratively and  definitively  fixed  upon  it  by  the  instrument; 
and  it  remains,  ad  arhitrimn,  whether  it  is  to  be  consi- 
dered as  land  or  money  ;  it  has  been  held  by  the  Court 
of  Chancery  that,  on  failure  of  heirs,  the  Crown  has  no 
equity  against  the  next  of  kin  to  have  it  laid  out  in  real 
estate,  in  order  to  claim  the  escheat. 

30.  It  has  been  stated  that  all  the  lands  in  England 
are  now  held  in  socage,  either  immediately  of  the  King, 
or  mediately  of  some  private  person,  by  fealty  and 
other  services,  which  are  preserved  to  the  lord  by  the 
statute  12  Cha.  2.  To  the  feudal  lord  therefore  all 
lands  escheated  belong ;  so  that  where  freehold  lands 
are  held  in  fee  of  a  manor,  the  escheat  is  to  the  person 
who  is  lord  of  that  manor.  In  the  case  of  a  seignory  in 
gross,  the  escheat  is  to  the  person  entitled  to  that 
seignory ;  and  where  it  cannot  be  ascertained  of  whom 
freehold  lands  are  mediately  held,  then  the  King,  as 
the  great  and  chief  lord,  shall  have  them  by  escheat ; 
for  to  him  fealty  belongs,  and  of  him  they  are  certainly 
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holden  by  presumption  of  law^  and  without  necessity  of 
proof.     With  respect  to  copyhold  estates,  it  has  been  if/ 
shewn  that  they  are  always  held  of  some  manor;  con- 
sequently, they  must  escheat  to  the  lord  of  that  manor. 

31.  Those  who  have  royal  franchises,  such  as  the 
Bishop  of  Durham,  whose  county  is  palatine,  have  all  ip.c.254. 
royal    escheats,    of    which   Lord    Hale    gives   several 
instances. 

32.  The  lord  by  escheat  may  distrain  for  rent  due  to  The  lord  by  es- 

.-  1111  11        cheat  may  dis- 

the  last  tenant ;  as  if  there  pe  lord  and  tenant,  and  the  train  for  rent. 
tenant  makes  a  lease  for  life,  rendering  rent,  if  he  after- 
wards dies  without  an  heir,  whereby  the  reversion 
comes  to  the  lord,  by  way  of  escheat,  he  may  distrain 
for  the  rent,  because  it  is  incident  to  the  reversion. 
But  he  cannot  take  advantage  of  a  condition  of  re-entry, 
because  he  is  not  heir  to  the  lessor. 

33.  Where  the  inheritance  escheats,  and  there  is  an  Entitled  to  a 

.  ,         .  .        term  to  attend. 

outstanding  term,  which  is  attendant  on  the  inherit- 
ance, the  lord  by  escheat  will  be  entitled  to  such  term. 

34.  A  person  seised  in  fee  limited  a  term   for  one  Thmxton*. 
hundred  years  to  trustees,  in  trust  to  attend  the  inherit-  vern.340. 
ance;    he  afterwards  died  without  an  heir,  being  a 
bastard.     The  question  was  whether  this  term  should 

go  to  the  King  with  the  inheritance. 

It  was  determined  that  the  King  was  entitled  to  the 
term ;  for  he  was  not  in,  barely  in  the  post,  but  in  the 
per  also ;  and  the  term  for  years  went  with  the  inherit- 
ance, by  the  express  limitation  of  the  party. 

35.  The  lord  by  escheat  is  entitled  to  all  the  charters  Andtoaii 

•^  ...  charters. 

concerning  the  lands   escheated.     And   it   is   said   in 
Brooke's  Ab.  that  if  a  tenant  is  attainted  of  felony,  the  Tjt.  charters, 
lord  shall  have  his  lands  by  escheat,  and  also  the  char- 
ters ;  though  the  charters  are  not  forfeited. 

36.  The  lord  who  acquires  the  land  by  escheat  is  is  subject  to  in- 

*  P     I       1  cumbrances. 

liable  to  all  the  incumbrances  of  the  last  tenant.     Thus  7  Rep.  7  6. 
if  a  person  dies  without  heirs,   having  granted  a  rent, 
the  lord  by  escheat  will  hold  the  lands  subject  to  such 
rent.     So  if  he  dies  leaving  a  wife,  she  will  be  entitled 
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to  (lower;  and  in  the  case  of  a  woman^  her  husband 
will  be  entitled  to  curtesy.  For  as  the  tenant  has  the 
power  to  defeat  the  lord's  right  to  an  escheat  by  any 
mode  of  aHenation^  he  must  consequently  have  every 
inferior  power. 
Turners.  SI.  Where  a  copyhold  estate  escheats  to  the  lord  of 

Hodges,  Hut.  .  . 

102.  the  manor^  he  will  hold  it  subject  to  any  lease  made  by 

the  copyholder^  with  the  licence  of  the  lord;  and  also 

lBiack.R.i67.  to  the  free  bench  of  the  widow.  But  Lord  Mansfield 
has  said,  that  in  all  manors  where  admission  is  niece^f 
sary  to  alienation,  the  escheat  is  absolute,  the  lord's 
consent  being  still  necessary.  In  those  copyholds,  the 
lord  is  not  bound  by  debts,  alienation,  or  trusts  ;  they 
are  all  void  against  him  :  if  he  consents  to  a  condition 
or  trust  on  the  court-roll,  then  he  is  bound  by  it;  for 
he  cannot  claim  against  his  own  act.  But  in  free- 
holds, the  form  of  his  concurrence  not  being  necessary, 
he  is  always  considered  as  much  bound  as  if  he  was 
party  to  the  deed  of  alienation  which  makes  the  trust ; 
because  the  power  which  the  tenant  now  has  by  law  is 
equivalent  to  the  lord's  consent  to  the  grant,  when  it 
was  a  strict  reversion. 

to  executeT^      38.  The  rcasou  that  the  lord  by  escheat  is  subject 

"j«-  to  incumbrances  is,  because  they  are  annexed  to  the 

possession  of  the  land,  without  respect  to  any  privity : 
but  the  lord  who  comes  in  by  escheat  is  not  subject  to 
any  incumbrances  annexed  to  the  privity  of  estate  ; 
for  he  comes  in  in  the  post,  and  therefore  was  not 
bound  to  execute  a  use,  his  title  being  paramount, 
namely,  by  force  of  the  condition  in  law  tacitly  annexed 
to  the  land,  at  the  time  of  the  creation  of  the  seignory, 
which  he  had  to  his  own  use. 

Is  not  subject        39.  It  follows,  by  a  strict  analogy  from  the  case  of 

^  *  ™^ '  a  use,  that  the  lord  by  escheat  is  not  bound  to  execute 
a  trust.     In  the  case  of  the  Crown  it  is  laid  down  in 

TU.  ii.c.2.§  all  the  books  that  the  King  could  not  be  seised  to  a  use; 
from  which  it  appears  to  follow  that  he  cannot  be  a 
trustee,  except  in  particular  cases.     And  it  appears 
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from  a  modern  statute  39  &  40  Geo.  3.  c.  12.  to  have  Tit.  12.  c.  1.5 

88 

been  understood  that  where  the  King*  acquired  an 
estate  by  escheat,  he  was  not  compellable  to  execute 
any  trust,  to  which  such  estate  was  liable  ;  for  by  that 
statute  the  Crown  is  enabled  to  direct  the  execution  of 
any  trust  to  which  lands  escheated  are  liable,  and  to  ^.^  34 
make  any  grants  of  such  lands. 

40.  With  respect  to  private  persons.   Carter  reports  Pa.  67. 
Lord  Bridgeman  to  have  said,   that  where  a  man  con- 
veys lands  in  trust,  and  the  trustee  is  attainted  of  felony, 
the  lands  shall  be  forfeited ;  though  the  cestui  que  trust  ^^^^  -^^  QYim, 
may  have  relief  in  equity.     And  Sir  J.  Trevor,  M.  R.  ^^°- 
lays  it  down,  that  if  a  trustee  dies  without  heir,  the  lord 
by  escheat  shall  have  the  land  ;  yet  subject  to  the  trust 
in  equity. 

Mr.  Haro-rave  has  controverted  these  authorities.  ^"?^^^*^- 
As  to  the  first,  he  says  he  was  in  possession  of  Lord 
Bridgeman*s  own  manuscript  reports  of  his  judgments 
whilst  he  was  Chief  Justice  of  the  Common  Pleas  :  (a) 
compositions  far  exceeding  Carter's  account  of  the 
judgments,  in  copiousness,  depth,  and  correctness  ;  in 
which  there  was  not  an  iota  which  in  the  least  im- 
ported an  opinion,  that  upon  escheat  the  lord  comes  in 
subject  to  any  trust;  and  as  to  the  second,  the  opinion 
seemed  too  much  of  a  loose  dictum  to  command  much  ^^  ^^ 

attention. 

4L  In  a  case  determined  in  17  Cha.  2.,  where  a  Stevens  v. 
person  seised  in  fee  contracted  to  sell  his  estate,  and  107.^^* 
died  before  assurance,  without  any  heir,  so  that  the  lands 
escheated  to  the  lord,  the  Court  refused  to  compel  the 
lord  to  convey  to  the  vendee;  which  could  only  be  upon 
the  principle  that  the  lord  by  escheat  was  not  compel- 
lable in  equity  to  execute  a  trust. 

42.  It  is  said  by  Lord  Macclesfield,  that  if  a  trustee  of  1  stra.  454. 
a  copyhold  dies  without  heir,  the  lord  becomes  entitled  LonsdSe,*3 
by  escheat,  without  being  subject  to  the  trust.  Ves.  Jun.  752. 

(a)  These  judgments  have  been  published  from  Mr.  Hargrave's  MSS. 
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Office  of  es-  43.  There  were  formerly  officers  called   escheators^ 

whose  duty  it  was  to  find  offices  upon  the  death  of  the 
King's  tenants  for  the  purpose  of  ascertaining  whether 
they  left  any  heirs^  and  to  certify  their  inquisitions  into 
the  Exchequer.  But  these  offices  have  long  since 
ceased ;  and  now^,  where  a  person  is  supposed  to  have 
held  his  lands  of  the  Crown^  and  to  have  died  without 
heirs,  a  commission  of  escheat  is  issued,  to  ascertain 
the  facts. 

7Ves.7i.  44.  In  a  modern  case.  Lord  Eldon  said  it  was  usual 

for  the  Crown  to  give  to  the  person  making  discovery 
of  an  escheat  as  good  a  lease  of  the  lands  escheated  as 
it  could. 
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Sect. 


CHAP. 

I. 

Prescription  hy  Immemorial  Usage, 

1. 

Origin  of  Prescription. 

Sect.  25.  And  have   a  continued 

6. 

Prescription  hy  hnme- 

Usage. 

mortal  Usage. 

28.  And  be  certain  andrea- 

8. 

May  be  in  the  Person 

sonable. 

or  in  the  Estate. 

35.  Hoio    a    Prescription 

0. 

What  may  be  claimed 

may  be  lost. 

by. 

42.  Descent  of  Prescript 

>A. 

Must  be  beyond  time  of 
Memory. 

live  Estates. 

Section  I. 

By  the  law  of  nature,  occupancy  not  only  gave  a  right  origin  of  Pre- 
to  the  temporary  use  of  the  soil,  but  also  a  permanent  '^"p'^*^"* 
property  in  the  substance  of  the  earth  itself,  and  to 
every  thing  annexed  to  or  issuing  out  of  it.  Hence 
possession  was  the  first  act  from  which  the  right  of  pro- 
perty was  derived ;  it  has  therefore  been  established  as 
a  rule  of  law^  in  every  civilized  country^  that  a  long 
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and  continued  possession  should  give  a  title  to   real 
property. 

2.  This  mode  of  acquisition  was  well  known  in  the 
Vin.  ad  Inst.  Rouiau  law  by  the  name  of  usucaptio,  because  a  per- 
son who  acquired  a  title  in  this  manner  might  be  said^ 
usu  rem  caper e  ;  and  is  thus  defined  by  Modestinus^ 
Adjectio  dominii  per  continuationem  possessionis  tem- 
poris  lege  dejiniti.     In  the  English  law  it  is  called   pre- 

1  Inst.  113, 4.  scription  ;  and  Lord  Coke  says,  prescriptio  est  titulus 
ex  usu  et  tempore  substantiam  capiens,  ah  auctoritate 
fegis. 

3.  The  doctrine  of  prescription  appears  to  have  been 
long  established  in  England  ;  and^  from  what  is  said 
of  it  in  Bracton,  seems  to  have  been  derived  from  the 

Lib.  2.  c.  22.  Romau  law;  for  he  lays  it  down  that  a  title  maybe 
gained,  both  to  corporeal  and  incorporeal  heredita- 
mentSj  by  a  long  and  uninterrupted  possession.  Dictum 
est  in  precedentibus  qualiter  rericm  corporalium  do- 
minia  ex  titulo,  et  justa  causa  acquirendi,  iransfe- 
runtur  per  traditionem.  Nunc  autem  dicendum  qua- 
liter  transferuntur  sine  titulo,  per  usucaptionem  ;  scil. 
per  longam  continuam  et  pacijicam  possessionem,  ex 
diuturno  tempore,  et  sine  traditione. 

4.  Every  species  of  prescription,  by  which  property 
\»  acquired  or  lost,  is  founded  on  this  presumption, 
that  he  who  has  had  a  quiet  and  uninterrupted  posses- 
sion of  any  thing,  for  a  long  period  of  years,  is  sup- 
posed to  have  a  just  right,  without  which  he  could  not 
have  been  suffered  to  continue  in  the  enjoyment  of  it. 
For  a  long  possession  may  be  considered  as  a  better 
title  than  can  commonly  be  produced,  as  it  supposes  an 
acquiescence  in  all  other  claimants  ;  and  that  acqui- 
escense  also  supports  some  reason  for  which  the  claim 
was,  forbprne. 

5.  By  the  lavy  of  England  a  prescription  can  only 
be  made  to  incorporeal  hereditaments,   such  as  rents, 

U'^ghta  of  way,  and  coiximon,  &c.  for  no  prescription 
can  give JtiUe.  to  J^nds  pv  o.tU^r  corporeal  inheritances^. 
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of  which  more  certain  evidence  may  be  had.  Thus 
Sir  W.  Blackstone  saySj  a  man  shall  not  be  said  to 
prescribe  that  he  and  his  ancestors  have  immemorially 
used  to  hold  the  castle  of  Arundel ;  for  this  is  clearly 
another  sort  of  title^,  a  title  by  corporal  seisin  and  in- 
heritance, which  is  more  permanent,  and  therefore 
more  capable  of  proof,  than  that  of  prescription.  But 
as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe,  for  of  these  there  is  no 
corporal  seisin.  The  enjoyment  will  be  frequently 
by  intervals  ;  and,  therefore,  the  right  to  enjoy  them 
can  depend  on  nothing  else  but  immemorial  usage. 
There  is,  however,  another  kind  of  prescription  esta- 
blished by  the  statute  law,  extending  to  corporeal  here- 
ditaments, by  which  an  uninterrupted  possession  for  a 
certain  number  of  years  will  give  the  possessor  a  good 
title,  by  taking  from  all  other  persons  the  right  of 
entering  on  such  hereditaments,  or  of  maintaining  any 
species  of  action  for  the  recovery  of  them. 

6.  There  are,  therefore,  two   kinds    of  prescription  Prescription 
known   to  the   English  law.     First,   a  prescription  to  uLge.'"^°^°" 
incorporeal  hereditaments  by  immemorial  usage  ;    as 

where  a  person  shews  no  other  title  to  what  he  claims 
than  that  he  and  all  those  under  whom  he  claims  have 
immemorially  used  to  enjoy  it ;  v/hich  may  be  called 
a  positive  prescription. 

7.  A  prescription  by  immemorial  usage  differs  from  iinst.usj. 
custom   in  this  respect,   that  a  custom  is  properly   a      ^^' 
local  usage,   not  annexed  to  the  person ;  such  as  the 
custom  that  all  the  copyholders  of  a  manor  have  com- 
mon  of  pasture    upon   a   particular   waste  :    whereas 
prescription   is  always  annexed  to  a  particular  person. 

8.  This  kind  of  prescription  is  of  two  sorts.     Either  May  be  in  the 
it  is  a  personal   right,  which  has  been  exercised  by  a  fhJ^cs"au\'" 
man  and  his  ancestors,  or  by  a  body  politic  and  their 
predecessors;  or   else   it   is   a   right   attached   to   the 
ownership  of  a  particular  estate,  and  only  exercisable 

by  those  who  are  seised  of  that  estate.     In  the  first 
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ease  it  is  termed  a  prescription  in  the  person  ;  in  the 
second  case  it  is  called  a  prescription  in  a  que  estate. 

9.  A  prescription  in  a  que  estate  must  always  be 
laid  in  the  person  who  is  seised  of  the  fee  simple.  A 
tenant  for  Hfe,  for  years^  or  at  will,  or  a  copyholder, 
cannot  prescribe  in  this  manner,  by  reason  of  the  im- 
becility of  their  estates ;  for,  as  prescription  is  always 
beyond  time  of  memory,  it  would  be  absurd  that  those 
whose  estates  commenced  within  the  memory  of  man 
should  pretend  to  prescribe  for  any  thing.  Therefore^ 
a  tenant  for  life  must  prescribe  under  cover  of  the 
tenant  in  fee  simple,  and  a  copyholder  under  cover  of 
his  lord. 

10.  It  has  been  stated  that  prescription  by  imme- 
morial usage  only  extends  to  incorporeal  hereditaments, 
such  as  rents,  commons,  ways,  &e.  {a)  Nothing,  how- 
ever, can  be  claimed  by  prescription  which  owes  its 
origin  to  matter  of  record  ;  for  prescription  being  only 
an  usage  in  pais,  does  not  extend  to  those  things  which 
can  only  be  acquired  by  matter  of  record ;  such  as 
goods  and  chattels  of  traitors,  felons,  and  fugitives  ; 
deodands,  &c.  but  to  treasure  trove,  waifs,  estrays, 
wrecks,  park,  free  warren,  fairs,  markets,  and  the  like, 
a  title  may  be  made  by  prescription. 

11.  A  prescription  by  immemorial  usage  can  in  gene- 
ral only  be  for  things  which  may  be  created  by  grant ; 
for  the  law  allows  prescriptions  only  to  supply  the  loss 
of  a  grant.  Ancient  grants  must  often  be  lost ;  and 
it  would  be  hard  that  no  title  could  be  made  to  things 
lying  in  grant,  but  by  shewing  the  grant.  Upon  imme- 
morial usage,  therefore,  the  law  will  presume  a  grant. 


(tf)  By  the  general  law  all  pews  in  a  church  belong  to  the  pa- 
rishioners at  large ;  but  the  distribution  among  them  rests  with  the- 
ordinary.  There  may,  however,  be  a  right  paramount  to  the  ordi- 
nary by  immemorial  usage :  but  this  prescriptive  right  must  be  an-' 
nexed  to  the  occupation  of  a  messuage^  and  all  repairs  must  have 
been  done  at  the  expense  of  the  party  setting  up  the  prescription. 
Pettmant'.  Bridger,  1  Phil  .3  16. 
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and  a  lawful  beginning*  ;  and  allows  sueh  tisage  for  a 
good  title  :  but  still  it  is  only  to  supply  the  loss  of  a  . 
grant.  Therefore,  for  such  things  as  can  have  no 
lawful  beginning,  nor  be  created  at  this  day,  by  any 
manner  of  grant,  or  reservation,  or  deed,  that  can  be 
supposed,  a  prescription  is  not  good. 

12.  A  person   may  have  frank  foldage  by  prescrip-  i  inst.  ii4  b. 
tion,  but   it  must  be  appendant  to  land  ;  and  a  man 

may  prescribe  that  he  and  his  ancestors,  time  out  of 
mind,  have  had  frank  foldage  of  the  beasts  of  his 
tenants,  in  a  particular  place. 

13.  In  trespass,  the  defendant  justified  under  a   pre-  jeffryat 
scription,   that  the  lords  of  the  manor  of  H.  had,  and  ^1^4.^125' 
always   used  to  have,  free  foldage  throughout  the  vill 

of  H.,  and  to  have  the  penning  of  the  sheep  ;  so  that 
the  vill  of  H.  ought  not  to  have  free  foldage,  without 
the  consent  of  the  lord  ;  and  that  if  any  levied  a  fold, 
without  such  consent,  the  lord  had  used  to  abate  it. 

It  was  urged,  that  this  prescription  was  void,  being 
against  common  right,  which  gave  every  one  foldage 
in  his  own  land.  Sed  non  allocatur ^  for  every  pre- 
scription is  against  common  right;  and  it  did  not  ex- 
tend to  deprive  the  owner  of  the  whole  interest  and 
profit  of  bis  land,  which  would  not  have  been  good;  punsanyr. 
but  only  precluded  him  from  setting  up  hurdles,  which  \^^qq^*ii 
was  a  reasonable  prescription,  and  restrained  a  par- 
ticular profit  only. 

14.  In  a  modern  case  it  was  held  that  an  ancient 
grant  without  date  does  not  necessarily  destroy  a  pre- 
scriptive right ;  for  such  grant  may  either  be  prior  to 
the  time  of  memory,  or  in  confirmation  of  such  pre- 
scriptive right. 

15.  In  trespass  the  defendants  pleaded,  that  Clode  Addin^tonv. 
was  seised  of  a  messuage,  &c.  ;  that  he  and  all  those  2Bia*ck.  r. 
whose  estate  he  had,   &c.  for  the  time  being>  had  and 
used,  and  had  been  accustomed  to  have,  and  use,  and 
^o  still  of  right  ought  to  have  and  use,   common  of 
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pasture  in  the  place  where^  &c.  for  all  commonable 
cattle,  levant  and  couchant,&c.  and  thereupon  justified. 
The  plaintiff  traversed  the  right  of  common  ;  and 
produced  two  ancient  charters,  without  date,  containing 
a  grant  of  common.  ^^^ 

The  judge  being  of  opinion  that  these  grants  were 
inconsistent  with  the  plea  of  prescription,  a  verdict  was 
given  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial,  it  was  urged  for  the 
defendant,  that  these  grants  might  only  be  in  confirm- 
ation of  an  antecedent  prescriptive  right ;  and  then 
were  not  inconsistent  with  it. 

'  The  Court  was  of  opinion,  that  these  grants  might 
cither  be  before  time  of  memory,  or  else  they  might 
have  been  only  in  confirmation  of  a  prior  right :  in 
neither  of  which  cases  would  they  have  been  incon- 
sistent with  a  plea  of  prescription.  It  ought  to  have 
been  left  to  the  jury  to  decide  whether  either  of  these 
was  the  case.  Anew  trial  was  granted. 
Kitch.  Courts,  jg  ^u  easement,  which  is  a  service  or  convenience 
that  one  neighbour  hath  of  another,  without  profit,  as  a 
way  through  his  land,  a  sink,  or  such  like,  may  be 
claimed  by  prescription  :  but  a  multitude  of  persons 
cannot  prescribe  for  an  easement,  though  they  may 
plead  a  custom. 
Pill  w.Toxvers,       17.  There  can  be  no  prescription  for  what  the  law 

Cr0.Eliz.7yi.         .  ^  •     Ux     \u  r  1       J        i? 

gives  01  common  right;  therefore  a  lord  of  a  manor 
cannot  prescribe  to  have  a  court  baron  within  his  ma- 
nor; because  it  is  of  common  right,  and  incident  to  a 
manor.  But  a  lord  of  a  manor  may  prescribe  to  en- 
large the  jurisdiction  of  his  court. 

Lit.  §183.  18.  Where  a  person  prescribes  in  a  que  estate,  he 

can  claim  nothing  under  such  prescription  but  what  is 
appendant  or  appurtenant  to  land  ;  for  it  would  be 
absurd  to  claim  any  thing  as  the  consequence  of  an 
estate,  with  which  the  thing  claimed  has  no  connection. 

Unit.  121 «.         19.  A  person  cannot  prescribe  for  anything  in  a 
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que  estate  that  lies  in  grant,  and  cannot  pass  withcul 
deed  or  fine  :  but  in  him  and  his  ancestors  he  may, 
because  he  comes  in  by  descent,  without  any  convey- 
ance. 

20.  Although  prescription  in  general  only  extends 
to  incorporeal  inheritances,  yet  Littleton  says,  tenants  §  3io. 
in  common  may  be  by  title  of  prescription  :  as  if  the 
one  and  his  ancestors,  or  they  whose  estate  he  hath  in 
one  moiety,  have  holden  in  common  the  same  moiety 
with  the  other  tenant,  who  hath  the  other  moiety,  and 
with  his  ancestors,  or  with  those  whose  estate  he  hath, 
undivided,  for  time  out  of  mind. 

Lord  Coke  observes  on  this  passage,  that  it  is  founded 
on  good  authority:  but  that  joint  tenants  cannot  be  by 
prescription,  because  there  is  a  survivorship  between 
them,  though  not  between  tenants  in  common. 

2L  There  are  two  circumstances  necessary  to  form  Must  be  be- 

1-1.  .  i  n      I  r»  y^^^d  time  of 

a  prescription.     First,    time   whereof  the   memory  of  memory. 
man  runneth  not  to  the  contrary;  which  has  long  since 
been  ascertained,  by  the  law,  to  commence  from   the  ' 

beginning  of  the  reign   of  King  Richard   L :  though  2in5t.  238, 9. 
Sir  W.  Blackstone  justly  observes,  it  seems  unaccount-  2inst.  sin. 
able  that  the  date  of  legal  prescription  or  memory  should 
still  continue  to  be  reckoned  from  an  aera  so  very  an- 
tiquated. 

22.  This  time  is  understood,  not  only  of  the  memory  iinst.  ii5a. 
of  any  man  living,  but  also  of  proof  by  any  record  or 
writing  to  the  contrary :  for  if  there  be  any  sufficient 

proof  by  record,  or  writing,  although  it  exceed  the  me- 
mory or  proper  knowledge  of  any  man  living,  yet  it  is 
within  the  memory  of  man.  For  memory  or  knowledge 
is  twofold  :  first,  knowledge  by  proof,  as  by  record  or 
sufficient  matter  of  writing  ;  secondly^  by  a  man's  own 
proper  knowledge. 

23.  It  follows,  that  where  there  is  any  proof  of  the 
commencement  or  origin  of  a  right,  since  the  time  of 
Richard  L,  it  cannot  be  claimed  by  prescription. 

24.  A  vicar  endowed  de  minutis  decimis  in  the  year  Prinpew.chiid 

2  Roll.  Ab.  269' 
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1310  sued  the  parson  appropriate  for  them.  It  was 
held  that  the  parson  could  not  prescribe  against  this 
endowment,  though  it  was  three  hundred  years  past] 
for  the  prescription  ought  to  commence  since  the  en- 
dowment^ which  was  subsequent  to  the  time  of  limita- 
tion. 

And  have  a  25.  Sccondlv.  evcrv  prescription  must  have  a  con- 

continued  1  T  1        .  r      -n 

usage.  tmued  and  peaceable  usage  and  enjoyment :  tor  it  re- 

peated usage  cannot  be  proved,  the  prescription  will 
fail.     But  where  a  title  has  once  been  gained  by  pre- 
scription, it  will  not  be  lost  by  any  interruption  of  the 
enjoyment  of  it  for  ten  or  twenty  years. 
"^^'""-  26.  Thus,  if  a  person  has  a  right  of  common  by  pre- 

scription, and  he  takes  a  lease  of  the  land  for  twenty 
years,  whereby  the  common  is  suspended,  he  may,  after 
the  determination  of  the  lease,  claim  the  common  again 
by  prescription  ;  for  the  suspension  was  only  of  the  en- 
joyment, not  of  the  right. 

27.  Formerly  a  person  might  have  prescribed  for  a 
right,  though  the  enjoyment  of  it  had  been  suspended 
for  an  indefinite  time  :  but  this  is  now  altered,  as  will 
be  shewn  in  the  next  Chapter. 
fn'dleLonaW^^       28.  A  prescription  m.ust  be  certain  ;  therefore  a  pre- 
Hob^iot^'^^^'  ^^^^^P*^^^"  ^^  P^y  ^^^'  tithes  a  penny  or  thereabouts,  for 
every  acre  of  arable  land,  is  bad.      It  must  also  be 
reasonable:  thus  a  prescription  for  setting  out  tithes, 
without  the  view  of  the  parson,  is  void ;  as  being  un- 
reasonable.    But  a  prescription   may   be   reasonable, 
though  it  be  unusual  or  inconvenient ;  as  for  a  person 
to  have  a  way  over  a  churchyard,  or  through  a  church. 
Dowcii  V.  29.  A  person  cannot  prescribe  to  do  a  wrong,  or  any 

jac.  446. 491.  thing  that  would  be  a  nuisance  to  others ;  as  to  erect  a 
dove-cote  or  pigeon-house  on  his  lands,  if  it  be  a  nui- 
sance ;  or  to  lay  logs  of  wood  in  the  highway,  and 
suffer  them  to  continue  there  for  a  long  time  ;  for  this 
is  also  a  nuisance. 
1  Inst.  115  a.  30.  There  can  be  no  prescription  against  an  act  of 

parliament ;  because  that  is  the  highest  proof  atid  matter 
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t>f  record  in  law  :  but  a  man  may  prescribe  against  an 
act  of  parliament,  when  his  prescription  is  saved  or 
preserved  by  another  act  of  parliament. 

31.  Lord  Coke  says,  there  is  a  diversity  between  an  idem. 
act  of  parliament  in  the  negative,  and  in  the  affirmative ; 

for  an  affirmative  act  does  not  take  away  a  custom. 
Moreover,  there  is  a  diversity  between  statutes  that  are 
in  the  negative  :  for  if  a  statute  in  the  negative  be  de- 
claratory of  the  ancient  law,  that  is,  in  affirmance  of  the 
common  law,  there,  as  well,  a  man  may  prescribe  or 
allege  a  custom  against  the  common  law  ;  so  a  man 
may  do  against  such  statute ;  for  consuetudo  privat 
communem  legem. 

32.  Mr.   Hargrave   has   observed  upon   the   above  /^em,note. 
passage,  that  this  appears  to  be  a  good  rule  ;  for  if  a 
statute  is  merely  declaratory  of  the  common  law^  the 

latter  should  be  construed  as  it  was  before  the  reco«-- 
nition  by  parliament ;  consequently  its  operation  should 
not  be  extended  to  the  destruction  of  prescriptions  and 
customs,  which  were  before  allowable.  As  to  the  use 
of  negative  words  in  such  a  case,  they  might  either 
arise  from  the  subject,  or  be  a  mode  of  expressing  what 
the  common  law  was  ;  in  either  of  which  cases  there 
could  not  be  any  colour  of  reason  for  giving  more  ef- 
fect to  negative,  than  belonged  to  affirmative  words.  In 
shorty  to  say  that  a  statute  merely  declaratory  of  the 
common  law,  being  expressed  in  the  negative  words, 
should  operate  on  subjects  to  which  the  common  law 
was  not  applicable,  seemed  to  be  a  direct  contradiction : 
— for  how  could  a  statute  be  merely  declaratory,  if  it  was 
in  any  degree  introductive  of  a  new  laAv.  However  there 
were  books  in  which  Lord  Coke's  distinction,  in  re-  w.  Jones  270, 
spect  to  negative  statutes  declaratory  of  the  common 
law,  was  denied. 

If  those  who  opposed  his  opinion  had  meant  only  to 
say,  that  in  the  instances  by  which  he  illustrated  this 
rule,  the  negative  words  of  the  statutes  not  only  im- 
ported something  more  than  a  declaration  of  the  com- 
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mon  law^  but  were  also  intended  to  annihilate  all  par- 
ticular customs  clashing  with  it ;  or  that  on  other  ac- 
counts the  instances  were  not  apt ;  there  might  possibly 
be  some  colour  for  their  dissenting  from  Lord  Coke  : 
but  what  was  professed  to  be  controverted  was  the  dis- 
tinction itself,  which,  as  he  understood  it,  seemed  to  be 
perfectly  unexceptionable. 

33.  Lord  Coke  says,  the  statute  S4Edw.  L  provides 
that  none  shall  cut  down  any  trees  of  his  own  within 
a  forest,  without  the  view  of  the  forester  :  but  inasmuch 
as  this  act  was  in  affirmance  of  the  common  law,  a  man 
may  prescribe  to  cut  down  his  woods,  within  a  forest, 
without  the  view  of  the  forester.  This  doctrine  has 
been  frequently  denied :  but  is  defended  by  Mr.  Har- 
grave,  with  his  usual  learning  and  ability. 

34.  A  man  cannot  prescribe  against  another's  pre- 
scription ;  for  the  one  is  as  ancient  as  the  other  :  thus, 
if  a  man  prescribes  for  a  way,  a  light,  or  any  other 
easement,  another  cannot  allege  a  prescription  to  pre- 
vent the  enjoyment  of  it. 

35.  A  prescription  may  be  lost  by  unity  of  possession, 
of  as  high  and  perdurable  an  estate  in  the  thing  claimed, 
and  in  the  land  out  of  which  it  is  claimed  by  such  pre- 
scription, because  it  is  an  interruption  in  the  right. 

36.  So  where  the  subject  matter  of  a  prescription  is 
destroyed,  the  prescription  is  lost :  as  if  the  repair  of  a 
castle  be  claimed  by  prescription,  and  the  castle  is  de- 
stroyed, the  prescription  is  gone. 

37.  But  no  alteration  in  the  quality  of  the  thing  to 
which  a  prescription  is  annexed  will  destroy  the  pre- 
scription :  as  if  a  person  prescribes  in  a  modus  de- 
chnandl  for  tithes  of  a  park,  and  the  park  is  disparked, 
yet  the  prescription  continues  ;  for  it  is  annexed  to  the 
land. 

38.  So,  if  a  man  has  estovers  by  prescription  to  his 
house,  although  he  alters  the  rooms  and  chambers  of  it, 
as  to  make  a  parlour  where  there  was  a  hall,   or  a  hall 

where  the  parlour  was  ;  and  the  like  alteration,  of  the 

1 
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qualities,  not  of  the  house  itself ;  without  making  new 
chimnies  ;  by  which  no  prejudice  accrues  to  the  owner 
of  the  wood  ;  it  is  not  any  destruction  of  the  prescrip- 
tion. Although  he  builds  new  chimnies,  or  makes  an 
addition  to  the  old  house,  he  shall  not  lose  his  prescrip- 
tion:  but  he  cannot  employ  any  of  his  estovers  in  the 
new  chimnies,  or  in  the  part  newly  added. 

39.  A  person   having  two  old  fulling  mills,  to  which  Luttreii's  c«»c, 
was  annexed,  by  prescription,  a  right  to  a  watercourse,       *^^' 
pulled  them  down,  and  erected  two  mills  to  grind  corn. 

It  was  resolved,  that  as  the  mill  was  the  substance,  and 
the  addition  demonstrated  only  the  quality,  and  the  al- 
teration was  not  of  the  substance,  but  only  of  the  quality, 
or  the  name  of  the  mill,  without  any  prejudice  in  the 
watercourse  to  the  owner,  the  prescription  remained. 

40.  If  a  person  has  liberties   by  prescription,  and  Finch,  b.  i.  e, 
after  takes  a  grant  of  them  by  letters  patent  from  the 

King  ;  this  determines  the  prescription  :  for  a  matter 
in  writing  determines  a  matter  mfait. 

41.  It  has  been  stated  that  a  prescription  must  have  -^»/^§25, 

a  continual  and  peaceable  usage  and  enjoyment ;  there-  "^''^ 

fore,  a  prescription  may  be  lost^  by  neglecting  to  claim 
or  exercise  it. 

42.  Sir   W.  Blackstone   observes,    that  estates   ac-  Descent  of  pre- 
quired  by  prescription  are  not  of  course  descendible  to  tates!^^^  ^* 
heirs  general,  like  other  purchased  estates,  but  are  an  2Comin.266. 
exception  to  the  rule :  for,  properly  speaking,  the  pre- 
scription is  rather  to  be  considered  as  an  evidence  of  a 

former  acquisition,  than  as  an  acquisition  de  novo. 
Therefore  if  a  man  prescribes  for  a  right  of  way  in 
himself  and  his  ancestors,  it  will  descend  only  to  the  [ 

blood  of  that  line  of  ancestors  in  whom   he  so  pre-  — '^-- 

scribes ;  the  prescription  in  this  case  being  a  species  of 
descent.  But  if  he  prescribes  for  it  in  a  que  estate,  it 
will  follow  the  nature  of  that  estate  in  which  the  pre- 
scription is  laid,  and  be  inheritable  in  the  same  manner, 
whether  that  were  acquired  by  descent  or  purchase ;  for 
every  accessary  foUoweth  the  nature  of  its  principal. 
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Section  I. 


Negative  pre- 
scription. 


The  second  sort  of  prescription  is  that  which  arises 
from  the  several  statutes  of  Limitation^  in  consequence 
of  which  no  action  can  be  maintained^  for  the  re- 
covery of  any  real  property^  after  an  uninterrupted 
possession  of  a  certain  number  of  years.  It  is  differ- 
ent from  the  prescription  by  immemorial  usage  ;  for 
by  that  a  right  is  acquired  to  an  incorporeal  here- 
ditament: but  by  this  last  kind^  no  positive  right  or 
title  is  acquired^  but  only  the  remedy  for  the  recovery 
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of  either  a  corporeal  or  incorporeal   hereditament  is 
taken  away ;  from  whence  it  may  be  properly  called  a 
hegative  prescription.      And  in  a   modern   case^    the  mvenportt-. 
Court  of  King's  Bench  said^  the  statutes  of  Limitation  Tit.  19. 
operated  as  an   extinguishment  of  the  remedy  of  the 
one^  not  as  giving  the  estate  to  the  other. 

2.  This  kind  of  prescription  is  as  ancient  as  that 
which  arises  from  immemorial  usage.  Thus  we  read 
in  BractoUj — Longa  enim  possessio  (sicnt  jus)  parit 
jus  possidendi,  et  tollit  actionem  vero  dornino,  quan- 
doque  unam,  quandoque  allam,  quandoque  omnem. 
Quia  omnes  actiones  in  mundo,  infra  certa  tempora, 
hahent  limitationem. 

3.  By  the  old  law  no  seisin  could  be  alleged  by  iinst.  ii4.*. 
the  demandant  in  a  real  action,  but  from  the  time  of  2  —  94,238., 
King  Henry  I.     By  the  statute  of  Merton,  20  Hen.  8., 

the  seisin  must  have  been  alleged  from  the  time  of  King 
Henry  II.;  and  by  the  statute  of  Westra.  1.  3  Edw.  1. 
c.  59.  the  seisin  must  have  been  alleged  from  the  time  of 
King  Richard  I. 

4.  The  period  established  by  the  last  of  these  statutes  statutes  of  Li- 
increased  every  day,  till  at  last  there  was   scarce  any  3  Comm!  i89. 
limitation  at  all;  so  that  it  became  necessary  to  fix  a 

certain  time  within  which  a  claim  to  lands  and  tene- 
ments must  be  made,  and  beyond  which  an  uninter- 
rupted possession  became  a  good  title,  by  operating  as 
a  bar  to  every  kind  of  action.  This  was  effected  by 
the  statutes  32  Hen.  8.  c.  2.  and  21  Ja.  1.  c.  16.  which 
were  made  for  the  purpose  of  quieting  the  titles  to 
estates,  and  avoiding  suits  ;  and  have  therefore  been 
called  statutes  of  repose. 

5.  The  first  section  of  the  statute  32  Hen.  8.  enacts.  As  to  writs  of 
*^  That  no  manner  of  person  or  persons  shall  sue,  have, 

or  maintain  any  writ  of  right,  or  make  any  prescription, 
title,  or  claim  of,  to,  or  for  any  manors,  lands,  tene- 
ments, rents,  annuities,  commons,  pensions,  portions, 
corrodies,  or  other  hereditaments,  of  the  possession  of 
his  or  their  ancestor  or  predecessor;  and  declare  and 
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allege  any  further  seisin  or  possession  of  his  ancestor 
or  predecessor^  but  only  of  the  seisin  or  possession  of 
his  ancestor  or  predecessor  which  shall  be  seised  of  the 
said  manors,  &c.  within  threescore  years  next  before 
the  teste  of  the  same  writ/' 

?H^BiaST  ^*  ^^  consequence  of  this  clause,  a  writ  of  right  can- 
not now  be  maintained  by  any  person  without  shewing 
an  actual  seisin,  by  taking  the  esplees  or  profits,  either 
in  the  demandant  himself,  or  the  ancestor  under  whom 
he  claims,  within  sixty  years.  i^v  b  -^ni 

As  to  prescrip-       7.  As  to  incorporcal  hereditaments,  acquired  by  irti- 

ig    .       ipemorial  usage,  the  clause  which  has  been  just  stated 

;     ?5  iff'  extends  to  them ;  therefore,  nothing  can  be  now  claimed 

by  prescription  without  shewing  a  possession  within 

sixty  years. 

Astoavowries.  g  By  the  4th  scction  of  this  statute  it  is  enacted^ 
''  That  no  person  or  persons  shall  make  any  avowry 
or  cognizance  for  any  rent,  suit,  or  service,  or  allege 
any  seisin  of  any  rent,  suit,  or  service,  in  the  same 
avowry  or  cognizance,  in  the  possession  of  his  or 
their  ancestors  or  predecessor  or  predecessors,  or  in  his 
own  possession,  or  in  the  possession  of  any  other,  whose 
estate  he  shall  pretend  or  claim  to  have,  above  fifty 
years  next  before  tlie  making  of  the  said  avowry  Qv 

Statute  at  large  *'  .  °  "^ 

edit.  1816,  foi.  cognizancc.*'  <.,  .T 

This  section  only  extends  to  rent  suit  and  servicie  ;  and 
not  to  such  services  as  may  not  accrue  within  the  time 
limited  in  it,  of  which  an  account  will  be  given  hereafter^ 
Beviii's  case,         9.  In  the  two  scctious  of  this  statute  which  have 
*^*  ^*  been  stated,  the  word  seisin  is  used  generally  and  inde- 

finitely. But  it  has  been  resolved,  that  as  to  a  writ  of 
right,  it  shall  be  intended  of  an  actual  seisin ;  and  as  to 
avowries,  it  shall  extend  to  a  seisin  in  law,  as  well  as  to 
a  seisin  in  fact. 

10.  By  the  statute  21  Ja.  1.  c.  16.  s.  1.  it  is  enacted, 
^^That  all  writs  oiformedon  in  descender ^  formedon  in 
remainder,  and  formedon  in  reverter,  of  any  manors, 
lands,  tenements,  or  other  hereditaments  whatsoever. 


As  to  writs  of 
formedon. 
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at  any  time  thereafter  to  be  sued  or  brought,  by  occa- 
sion or  means  of  any  title  or  cause  thereafter  happen- 
ing, shall  be  sued  or  taken  within  twenty  years  next 
after  the  title  and  cause  of  action  first  descended  or 
fallen ;  and  at  no  time  after  the  said  twenty  years.*' 

11.  It  has  never  been   determined  whether,   under  [.ig^iaViji 
this  statute,  a  person  claiming  an  estate  tail  by  descent,, 

is  barred  by  the  neglect  of  the  preceding  person,  enti- 
tled to  the  estate  tail,  in  not  making  an  entry,  or  bring- 
ing a  writ  of  formedon,  within  twenty  years  from  the 
time  when  his  title  accrued.     It  was  contended  that  he 
was  not  barred,  because  the  issue  in  tail  do  not  take  in 
the  character  of  heir  to  their  immediate  predecessor,  Tit.29.  c.5. 
but  as  issue  of  the  body  of  the  first  donee,  and  de-  3  Rep*.  4i'.  i. 
scribed  as  such  in  the  original  gift  of  the  estate  tail,  2  VesTeSI"/^^* 
and  were  therefore  not  affected  by  any  act  of  their  an- 
cestors.    That  where  a  person  becomes  entitled  to  an 
estate  tail,  as   son,  nephew,   or  cousin,  to  the  person 
last  seised  of  it,   a  new  title  and  cause  of  action  first 
descends  to  him,  as  issue  of  the  original  donee  ;  and 
so  he  is  within  the  letter  of  the  statute,  and  has  a  new 
period  of  twenty  years  to  bring  his  forrnedon. 

That  although  a  tenant  in  tail  may  bar  his  issue  by  ^it.  35  35. 
fine,  in  consequence  of  the  statutes  made  for  that  pur- 
pose ;  and  by  a  common  recovery,  on  account  of  the 
supposed  recompence  in  value  ;  yet  that,  if  he  does  not 
avail  himself  of  these  modes  of  barring  his  estate,  it  is 
still  within  the  protection  of  the  statute  De  Donis  ;  and 
he  cannot  by  any  other  positive  act  of  his,  or  by  his 
laches,  destroy  the  rights  of  those  who  become  entitled 
to  it  after  his  death. 

12.  The  general  opinion  however  is,  that  in  conse- 
quence of  the  words  ^rs^  descended,  if  a  person  entitled 
to  an  estate  tail  neglects  to  bring  his  writ  of  formedon 
within  twenty  years  after  his  title  first  descends,  he 
and  also  his  issue  will  be  barred ;  for  if  the  issue  brings 
a  formedon,  it  may  be  answered  that  the  title  first  de- 
scended to  his   ancestor  or   predecessor   upwards  of 
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twenty  years  before.     And  this  construction  is    con- 
firmed by  the  opinion  of  a  majority  of  the  judges  in  the 

Piowd.  374.  case  of  Stowell  v.  Zouch^  in  which  two  of  the  judges 
said,  that  if  a  tenant  in  tail  was  disseised^  and  the  dis- 
seisor levied  a  fine^  and  five  years  passed^  and  after- 
wards the  tenant  in  taiL  died^  the  issue  in  tail  should 
have  a  new  period  of  five  years  to  make  his  claim^  for  a 
new  right  came  to  every  one  of  them  per  for  mam  doni. 
But  this  was  utterly  disavowed  by  Dyer  and  Catline^ 
C  J.^  and  all  the  other  judges^  who  said  that  the  word 
first,  which  ought  to  be  added  to  the  word  descend^] 
would  not  suffer  every  descent  to  have  five  years. 

Tit.  35.  c.  11.  Now  as  the  words  of  the  statute  of  Fines^  4  Hen.  7.- 
upon  which  the  above  opinion  of  the  majority  of  the 
judges  was  founded^  are  nearly  similar  to  those  of  the 
statute  21  Ja.  1.  it  maybe  fairly  presumed^  that  the 
judges  would  now  adopt  this  reasoning ;  and  give  the 
same  effect  to  the  words  ^rsi  descended,  in  the  stat.  21, 
Ja.  1.  as  in  the  statute  of  Fines,  (a) 

13.  The  word  fcdlen  in  the  stat.  21  Ja.  1.  is  clearly 
applicable  to  estates  in  remainder  and  reversion ;  and 
it  has  been  always  held  that  writs  of  formedon  in  re- 
mainder and  reverter  may  be  brought  at  any  time 
within  twenty  years  after  the  determination  of  the  pre- 
ceding estate  tail^  though  such  preceding  estate  tail 
should  have  continued  for  centuries  ;  because  by  such 
determination  the  title  and  action ^rs^  descended  and  fell. 

As  to  entry  14.  It  is  further  enacted  by  this  statute,  ''  that  no  per- 

upon  lands.  ^    ,  x 

son  or  persons  shall  at  any  time  thereaiter  make  any 
entry  into  any  lands,  tenements,  or  hereditaments,  but 
within  twenty  years  next  after  his  or  their  right  or  title, 
which  should  thereafter  first  descend  or  accrue  to  the 
AMTd^sLf^*^*  ^^^^  >  ^"^  ^^  default  thereof  such  persons  so  not  entering 
and  their  heirs  shall  be  utterly  excluded  and  disabled 
from  such  entry  after  to  be  made.'' 

'  («)  In  Cotterell  v.  Dutton,  4  Taunt.  826.  Mr.  J.  Heath  held,  that^ 
th«re  was  no  such  diflerence  between  the  issUe  in  ttiil  and  other  h^irSJ 
iis  was  s.uppo$?d.  , 
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-  15.  Under  this  clause  all  persons  must  enter  within 
twenty  years  after  their  title  accrues  ;  and  all  those 
who  are  entitled  to  estates  tail  in  remainder,  or  to  re- 
versions in  fee  simple  expectant  on  the  determination 
of  estates  tail,  must  enter  within  twenty  years  after  the 
determination  of  such  estates  tail  ;  because  their  title 
first  accrues  by  such  determination. 

16.  An  entry  can  only  be  made  where  there  is  an  Tit.29.c.  i. 
existing  right  of  possession ;  for  where  that  is  lost,  the 

right  of  entry  is  gone.  Thus  where  an  estate  tail  is 
discontinued,  the  estates  in   remainder,  and  the  rever- 

,  ,  1  1  xi        •  •      Tit.  2.  c.  2. 

sion  expectant  thereon,  are  devested;  and  the  issue  in 
tail,  as  also  the  persons  entitled  to  the  estates  in  re- 
mainder, and  to  the  reversion,  are  barred  of  their  entry, 
but  not  of  their  real  action. 

17.  A  right  of  entry  may  also  be  destroyed  by  a  de-  tu  Jy^^^?*!^ 
scent,   unless   the  heir  labours  under  any  of  the  dis-  §7. 
abilities  which  will  be  mentioned  hereafter.     But  by 

the  Stat.   32  Hen.  8.  c.  SS.,  which  has  been  already  H^f'^^^"' 
stated,  it  is  enacted,  that  a  descent  from  a  disseisor  Carter  v.Tash, 

•  '  .1  Salk.241. 

shall  not  have  that  effect,  unless  he  had  been  in  peace- 
able possession  for  five  years  next  after  the  disseisin. 

18.  Lord  Coke  says,  this  statute  does  not  extend  to  iinst.25(ja. 
any  feoffee  or  donee  of  the  disseisor,  mediate  or  imme- 

,  .  Id.  23S  a. 

diate  ;  and  that  abators  and  intruders  are  out  of  it,  be- 
cause it  is  penal.  It  follows,  that  the  descent  of  an  es- 
tate from  an  abator  or  intruder  to  his  heir,  takes  away 
the  entry  of  the  person  having  right,  and  puts  him  to 
his  real  action. 

If  a  person  seised  of  lands  in  fee  devises  the  same  to  i  inst.240fi. 
a  stranger  in  fee,  and  dies,   by  which  the  freehold  in  in/rl.'  *^^^^^' 
law  is  cast  upon  the  devisee,  and  the  heir  of  the  devisor 
enters  and  dies  seised,  this  descent  shall  not  take  away 
the  entry  of  the  devisee  ;  for,   as  Lord  Coke  observes, 
he  would  then  be  utterly  without  remedy.    But  he  must 
enter  within  twenty  years,  because  a  writ  of  right  does 
not  lie  for  a  devisee. 
C.J9..  It  is  laid  down,  by  Mr.  Serjeant  Williams,  that-  Tit.  i.  §23. 

•^  **  ^  1  Saund.  R. 

3iy  n. 
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Jcnk.  Ifi. 
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685. 


The  possession 
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Tit.35.c.l3. 
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232. 
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Vide  Tit.  18, 
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an  actual  entry  is  not  required  to  a^oid  the  statute  of 
Limitations  ;  for  if  an  ejectment  be  brought  within 
twenty  years^  no  previous  actual  entry  seemed  ne- 
cessary. 

20.  In  consequence  of  the  statute  21  Jac.  1.  a  peace- 
able possession  for  twenty  years  takes  away  the  right  of 
entry  of  all  persons  who  are  not  within  the  savings  of 
the  act ;  and  in  such  case  a  release  of  all  actions^  from 
the  person  entitled  to  the  right  of  property^  will  create 
a  good  title ;  for  no  writ  of  right  can  be  maintained  for 
the  fee  simple  after  such  a  release. 

21.  An  uninterrupted  possession  for  twenty  years 
not  only  gives  a  right  of  possession  which  cannot  be 
divested  by  entry,  but  also  gives  a  right  of  entry.  So 
that  if  a  person  who  has  such  a  possession  is  turned 
out  of  it,  he  may  lawfully  enter,  and  bring  an  ejectment 
for  its  recovery ;  upon  which  he  will  be  entitled  to 
judgment.  Thus  a  possession  for  twenty  years,  in  this 
case,  forms  a  positive  prescription. 

22.  The  statutes  of  limitation  never  run  against  any 
person,  unless  he  is  actually  ousted  or  disseised.  Thus 
it  is  laid  down  in  a  case  respecting  the  statute  of  Fines, 
which  is  in  fact  a  statute  of  limitation,  that  he  who 
has  the  estate  or  interest  in  him  cannot  be  put  to  his 
action,  entry,  or  claim  :  for  he  has  that  which  the  ac- 
tion, entry,  or  claim,  would  vest  in  or  give  him.  And 
it  is  not  only  necessary  that  the  person  should  be  out 
of  possession,  but  it  is  also  necessary  that  the  possession 
should  be  adverse  to,  and  in  consistent  with,  the  title  of 
the  claimant. 

23.  Where  a  person  has  conveyed  away  the  legal 
estate  in  lands  to  a  trustee  for  himself,  for  any  parti- 
cular purpose,  and  continues  to  hold  the  possession,  he 
becomes  tenant  at  will  to  such  trustee ;  and  his  pos- 
session not  being  adverse  to  the  title  of  the  trustee,  the 
statute  of  Limitations  will  not  operate  in  such  a  case. 

24.  Joint  tenants,  coparceners,  and  tenants  in  com- 
mon, having  a  joint  possession  and  occupation  of  the 
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whole,  it  is  settled,  tliat  the  possession  of  any  one  of 
them  is  the  possession  of  the  others  or  other  of  them, 
so  as  to  prevent  the  statutes  of  Limitation  from  affect- 
ing' them ;  nor  will  the  bare  perception  of  all  the  rents 
and  profits  by  one  operate  as  an  ouster  of  the  other. 

25.  In  ejectment,  on  a  trial  at  bar,  the  statute  of  f  s'alk"  28^' 
Limitations  was  insisted  on:  but  it  was  ruled  by  the  6 Mod. 44. 
Court,  that  the  possession  of  one  joint  tenant  was  the 
possession  of  the  other,  so  far  as  to  prevent  the  statute 

of  Limitations.     The  same  point  was  determined  as  to  Tit.  19&20. 
coparceners,  in  the  case  of  Davenport  t;.  Tyrrell ;  and 
as  to  tenants  in  common,  in  the  case  of  Fairclaim  v. 
Shackleton,  which  have  been  already  stated. 

26.  A  person  being  seised  in  fee,  having  two  daugh-  Readingt;. 
ters,   devised  his  lands  to  his  grandson,  by  his  eldest  2Saik. 422. 
daughter,  in  fee.     The  grandson  died  without  issue. 

The  heir  of  the  grandson  and  the  heir  of  the  copar- 
cener entered  into  the  land,  and  took  the  profits  by 
moieties,  for  twenty  years  together,  upon  the  supposi- 
tion that  the  devise  was  void  for  a  moiety.  The  mis-  '■'""■  *^ 
take  being  discovered,  the  heir  of  the  grandson  brought 
an  ejectment  against  the  heir  of  the  other  coparcener. 
Upon  a  special  verdict,  it  was  objected,  that  the  bring- 
ing the  ejectment  against  the  heir  of  the  coparcener 
for  this  moiety  admitted  the  plaintiff  to  be  out  of  pos- 
session for  twenty  years,  and  then  he  was  barred  by  the 
statute  of  Limitations. 

The  Court,  however,  laid  it  down,  that  the  statute  of  '^- "^^'^ 
Limitations  never  runs  against  a  man,  but  where  he  is 
actually  ousted  or  disseised  ;  and  true  it  was,  one  te- 
nant in  common  might  disseise  another:  but  then  it 
must  be  done  by  actual  disseisin,  and  not  by  bare  per- 
ception of  the  profits  only. 

27.  Where  lands  are  held  by  the  rector  of  a  parish, 
as  a  compensation  for  tithes,  this  will  not  be  considered 
as  an  adverse  possession. 

28.  In  ejectment  a  verdict  was  found  for  the  plain-  Roe «.  Fen-ars, 
tiff,  subject  to  the  opinion  of  the  Court,  whether  the  542/" 

VOL.    III.  2  K 
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plaintiff's  right  of  recovery  was  not  barred  by  the  sta- 
tute of  Limitations.  The  lessors  of  the  plaintiff,  who 
were  lords  of  the  manor  of  Beddington^  in  Surry,  sought 
to  recover  the  lands  as  parcel  of  the  manor^  against  the 
defendant^  who  was  rector  of  the  parish,  and  claimed 
them  as  parcel  of  the  rectorial  glebe.  The  lords  of  the 
manor  had  a  right  of  presentation  to  the  rectory^  and 
were  also  entitled  to  a  portion  of  the  tithes.  At  various 
times  there  had  been  a  mutual  exchange  of  lands, and 
tithes  between  the  lords  of  the  manor  and  the  rectors, 
which  had  given  rise  tb  much  confusion^  concerning, 
their  respective  rights.  To  prove  possession  in  th^ 
lessors  of  the  plaintiff,  a  deed  was  produced,  dated  in 
1703,  by  which  the  then  lord  of  the  manor  demised  to 
the  rector  the  lands  in  question  for  forty  years,  reserv- 
ing a  certain  rent ;  and  the  rector  covenanted  with  the 
lessor,  that  he  and  his  heirs  should  have  the  tithe  of 
oats  of  the  parish.  The  rectors  continued  to  hold  the. 
possession  after  the  expiration  of  the  lease,  but  with- 
held the  rents  for  upwards  of  twenty  years  :  the  lorda 
of  the  manor  continued  to  take  the  tithe  of  oats.  ,^ 

The  Court  was  of  opinion,  that  possibly,  at  the  time 
when  the  rent  was  withheld,  it  was  agreed  between  the 
then  rector  and  the  lord  of  the  manor,  that  if  the  latter, 
were  permitted  to  receive  the  tithe  as  before,  the  former 
should  be  permitted  to  retain  the  land  demised ;  there- 
fore that  the  possession  of  the  land  by  the  rector  was 

PerkSr "        "^^  adverse,  so  as  to  let  in  the  operation  of  the  statute 

Tit.  35.  c.  13.     of  Limitations. 

A  lease  post-         29.  Where  there  is  a  valid  existin o^  lease,  the  riaht 

pones  the  right       _  .  'u  i     i  •       i  •        j       i 

of  entry.  oi  entry  IS  postponed  till  such  lease  is  determined;  be- 

cause the  right  to  the  possession  first  descends  or  a,c- 
crues  upon  the  determination  of  the  lease.     Nor  is  the 
plaintiff,  in  such  case,  obliged  to  shew  that  he  has  re- 
ceived any  rent  on  the  lease. 
Orreiiw.  30.  In  cjectmcnt  for  lands  at  Deptford,  in  Kent,  the 

Runr'Eject.     Icssor  of  the  plaintiff  claimed  the  estate  as  heir  at  law  to 
App.No.  1.      JQh^  and  Edmund  Walthew,  who  had  granted,  long 
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leases  of  the  premises,  reserving'  rent.  The  leases  ex- 
pired in  1789,  on  which  one  Elizabeth  Ellerbeck  had 
entered  in  the  name  of  herself  and  the  lessor  of  the 
plaintiff;  and  Mr.  Madox,  the  defendant,  had  brought 
an  ejectment,  claiming  not  only  by  an  assignment  of 
the  lease,  under  which  he  had  got  into  possession,  but 
also  by  a  conveyance  of  the  reversion,  by  lease  and  re- 
lease, from  the  heirs  of  Dame  Ehzabeth  Blundell ;  who, 
he  stated,  was  the  heir  of  John  and  Edmund  Walthew. 

Madox  recovered  the  premises  at  Maidstone  in  1791; 
and  Mrs.  Ellerbeck  being  thrown  into  gaol  for  the 
costs,  died  there  :  but  her  sister  made  an  entry,  arid 
brought  an  ejectment ;  which  was  tried  before  Mr. 
Baron  Hotham  at  Maidstone,  in  1794,  where  she  proved 
her  right,  as  heir  of  John  and  Edmund  Walthew. 

For  the  defendant  it  was  objected,  that  supposing  the 
pedigree  sufficiently  proved,  as  there  was  a  rent  re- 
served on  the  leases,  the  lessor  of  the  plaintiff  was 
bound  to  shew  that  she  herself  or  some  of  the  ances- 
tors from  whom  she  derived  her  title  and  descent,  had 
received  the  rent  within  twenty  years  previous  to  the 
commencement  of  the  action  ;  the  judge  thinking*  that 
was  necessary  to  prove  a  possessory  title,  the  rent  being 
in  lieu  of  the  land,  considered  the  objection  as  fatal, 
and  upon  it  nonsuited  the  plaintiff. 

Mr.  Serjeant  Bond  (from  whose  manuscript  thi^  case 
was  taken)  moved  to  set  aside  the  nonsuit.  He  said  it 
was  a  general  question  whether  a  person  seised  of  a 
reversion  expectant  on  a  term  for  years,  was  bound,  in 
order  to  entitle  himself  to  recover  in  ejectment,  to 
shew,  as  part  of  his  case,  that  he  had  actually  been 
possessed,  within  any  particular  limits,  of  the  rents  re- 
served upon  the  leases.  It  would  be  admitted  that  if 
nothing  was  reserved,  he  could  not  be  expected  to  shew 
that  any  thing  was  received  :  but  as  fealty  was  at  least 
the  impHed  service  in  all  tenancies,  if  no  rent,  the  party 
must  shew  he  had  received  fealty ;  or  if  a  pepper-corn 
was  only  reserved,  he  must  prove  seisin  of  it.    Nothing 

2k  2 
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of  this  was  to  be  found  in  the  statute  of  Limitations, 
21  Ja.  1.  that  alone  could  have  given  birth  to  this  rule, 
Avhich    only    directed   that    the    entry    must   be    made 
within  twenty   years  after  the  title  accrued  ;  and  as 
ejectment  only  lay  where  the  title  of  entry  was  found, 
it  could  only  be  brought  within   twenty  years.     That 
here  the  leases  expired  in  1789  ;  consequently  the  eject- 
ment being  brought  within  twenty  years  after  the  title 
accrued,  the  statute  was  satisfied  :  he  concluded  that 
all  reference  or  analogy  to  this  statute  was  false,  and 
there  was  no   rule   of  law  which  authorized  the  de- 
fendant's   objection.     If  the  rent   had   not  been    re- 
ceived, the  same  statute  had  taken  away  the  remedy 
by  action   of  debt,   after  six  years,  but  not  the  right. 
The  right  remained   to  the  rent;    and,   according   to 
Poster's  case,  the  older  statute  of  Limitations  did  not 
apply  to  a  rent  reserved  by  deed.     The  fact  of  pay- 
ment was  not  a  requisite  or  direct  point  to  be  proved 
in  this  action  :   he  did  not   undertake   to   make  out  that 
he  was  entitled  to  the  rent ;  lie  only  was  to  shew  he  was 
entitled  to  the  possession,  the  term  being  being  elapsed. 
In  real  actions  sometimes   esplees   were  part  of  the 
Bro.Ab.  demandant's  case,  as  in  a  writ  of  right  .  but  in  others, 

Esplees.  5.  ^^  -^  cessavit  ov  escheat,  where  they  claimed  a  seig- 
niory or  reversion,  none  were  alleged.  That  non- 
receipt  of  rent  in  that  Une  of  descent,  in  which  plain- 
tiffs claimed,  might  operate  as  a  consideration  or  pre- 
sumption for  the  jury  to  go  on,  and  lead  them  to  sup- 
pose the  right  was  not  in  the  plaintiff* :  but  if  the  de- 
fendant had  shewn  this,  the  plaintiffs  might  have  re- 
butted such  a  presumption  by  evidence  in  reply.  That, 
at  all  events,  riot  receiving  the  rent  was  only  a  question 
for  the  jury,  and  could  not  warrant  a  nonsuit,  as  if  it 
was  as  necessary  a  requisite,  as  proof  of  a  conversion 
in  trover,  or  of  esplees  in  a  writ  of  right. 

The  Court  set  aside  the  nonsuit.  Lord  Kenyon  going 
very  much  on  Bond's  argument. 
7^KMt^29T"*       31.  Thomazine  Taylor  being   tenant  in  fee  simple 
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of  a  customary  estate,  held  of  the  manor  of  Stepney, 
demised  the  same  to  D.  Whiting  for  forty-one  years, 
with  a  proviso  for  re-entry  on  nonpayment  of  the  rent. 
The  lessor  died  in  1780,  and  in  1782  Thomas  Danvers 
was  admitted  as  her  heir  to  the  said  premises. 

The  plaintiff  claimed  under  the  will  of  T.  Taylor : 
but  though  the  testatrix  died  in  1780,  and  the  will  was 
established  in  1782,  yet  owing  to  the  lease,  which  did 
riot  expire  till  June  1800,  the  devisee  did  not  enter 
or  bring  an  ejectment  till  Hil.  Term  1802;  but  suf- 
fered the  heir  at  law  of  the  testatrix,  who  was  admitted 
to  the  premises,  and  afterwards  the  defendant  his  son, 
to  whom  they  descended  in  1791,  to  take  the  rent 
during  the  intermediate  time  ;  and  this  though  there 
was  a  proviso  in  the  lease  for  re-entry  in  case  of  non- 
payment of  rent. 

It  was  contended  on  behalf  of  the  defendant,  that 
taking  this  to  be  freehold,  the  lessor  of  the  plaintiff 
was  barred  by  his  laches  ;  and  it  was  no  answer  to 
say  that  the  outstanding  lease,  which  continued  to  run 
till  Midsummer  1800,  prevented  his  entry  before ;  for 
it  was  still  competent  to  him  to  have  entered,  without 
committing  a  trespass  ;  as  to  demand  rent  or  fealty, 
or  to  obtain  seisin  of  the  freehold. 

Mr.  Justice  Lawrence. — ''  Must  not  an  entry,  to 
avoid  the  statute  of  Limitations,  be  an  entry  for  the 
purpose  of  taking  possession  ;  and  how  could  the  lessor 
have  lawfully  entered  for  that  purpose  during  the  con- 
tinuance of  the  lease  ?'' 

If  this  were  so,  a  right  of  entry  might  be  preserved, 
even  after  an  ouster  of  the  rents  and  profits  for  above 
sixty  or  one-hundred  years,  which  would  entirely  de- 
feat the  object  of  the  statute,  which  was  to  quiet  men's 
possession  ;  and  it  would  be  incongruous  to  hold  that 
an  ejectment  might  be  maintained,  after  a  real  action 
was  barred  by  length  of  time  ;  and  that  such  an  effect 
should  be  produced  by  a  tenancy  from  year  to  year, 
or  even  a  tenancy  at  will.     The   tenant  in  possession 
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1  Burr.  113.  according  to  Taylor  v.  Horde^  enjoyed  as  the  cove- 
nanted bailiff  of  the  tenant  of  the  freehold  ;  and  as  a 
recovery  of  a  term  did  not  displace  the  freehold^  so^ 
according  to  Lit.  s.  411^  there  might  be  a  disseisin  of 
the  freehold^  pending  the  term^  which  should  be  no 

Tit.  36.  c.  5.  ouster  of  the  term:  but  Taylor  v.  Horde  shewed  that 
a  mere  entry  on  the  land  for  another  purpose  did  not 
operate  as  a  disseisin  of  the  tenant  in  possession^  so 
as  to  make  a  good  tenant  to  the  prcecipe. 

Lord  Ellenborough. — "'  Disseisin  is  said  to  be  a  per- 
sonal trespass,  a  tortious  ouster  of  the  seisin  of  ano- 
ther ;  and  in  Salk.  256.  Lord  Holt  says^  that  there  can 
be  no  disseisin  without  an  actual  expulsion.  But  can 
you  shew  that  the  devisee  could  have  entered  to  vest 
the  seisin  in  herself,  without  committing  a  trespass 
upon  the  tenant  in  possession  ?  because  the  law  does 
not  require  a  person  to  do  that^  which  would  make 
him  a  wrong  doer." 

She  might  have  had  a  writ  of  entry  during  the  con- 
tinuance of  the  leasC;,  for  the  purpose  of  asserting  and 
estabHshing  her  right.  Ouster  of  seisin  was  distinct 
from  ouster  of  possession.  Receipt  of  rent  by  a  stran- 
ger was  a  disseisin^  yet  there  was  no  ouster  of  pos- 
session ;  and  at  any  rate  there  might  have  been  a 
symbolical  delivery  of  customary  lands  in  lease^  by 
admittance^  subject  to  the  lease.  Besides^  the  devisee 
might  have  brought  a  real  action^  wherein  the  judg- 
ment is,  ut  kaberet  seisinam,  ^c.  without  saying  any 
thing  of  the  possession ;  and  there  the  demandant 
counted  on  his  seisin,  and  not  upon  possession,  as  in 
ejectment.  If  the  fact  of  the  lands  being  in  lease  did 
not  bar  the  seisin  of  the  owner,  there  was  no  reason 
why  it  should  bar  his  entry,  for  the  purpose  of  giving 
him  seisin.  The  devisee  might  have  justified,  in  tres- 
pass brought  by  the  tenant,  that  she  entered  in  order 
to  vest  the  seisin  in  herself,  or  to  assert  her  rights 
whatever  it  might  be,  against  the  party  claiming  and- 
taking  the  rent,  and  not  to  oust  the  tenant ;  she  might 
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also  have  entered  to  distrain  for  the  rent ;  and  at  all 
events,  as  there  was  a  clause  in  the  lease  for  re-entry, 
in  default  of  payment  of  the  rent,  the  devisee  might 
have  availed  herself  of  the  forfeiture,  to  enter  and 
keep  possession,  above  twenty  years  before. 

The  statute  of  Limitations  had  always  been  con- 
strued favourably,  with  a  view  to  quiet  possessions  ; 
and  the  question  whether  receipt  of  rent  by  one  te- 
nant in  common  for  above  twenty  years  were  an  ouster 
of  his  companion,  could  never  have  occurred,  if  an  ad- 
verse receipt  of  rent  for  such  a  length  of  time  had 
not  been  considered  as  a  bar.  Now  here  the  defend- 
ant, and  his  father  before  him,  had  an  adverse  posses- 
sion, by  receipt  of  the  rent,  for  above  twenty  years  ; 
which  was  not  only  a  bar  to  the  lessor's  remedy  by 
ejectment,  but  gave  the  defendant  a  title  to  the  posses- 
sion, from  whence  he  could  only  be  removed  by  a  real 
action  ;  and  this  distinguished  the  case  from  that  of 
Orrel  v.  Madox,  where  the  only  question  was,  whether  ^^t^^  §  30. 
it  were  necessary  for  the  lessor  of  the  plaintiff  to  shew 
a  receipt  of  rent  within  twenty  years,  on  an  outstand- 
ing  lease  ;  which  was  holden  not  to  be  necessary. 

On  the  part  of  the  lessor  of  the  plaintiff  it  was  in- 
sisted, that  no  other  right  or  title  of  entry  was  within 
the  statute  of  Limitations,  except  that  which  was  ac- 
companied by  a  right  of  possession,  which  the  lessor 
could  not  have,  pending  the  lease ;  and  the  payment 
of  the  rent  during*  part  of  the  time  to  the  defendant 
and  his  father  would  not  of  itself  make  the  holding 
of  the  tenant  wrongful  ;  but  it  still  continued  legal 
under  the  original  term,  as  the  lessor  vvas  not  bound 
to  take  advantage  of  the  forfeiture,  and  re-enter  for 
the  condition  broken.  The  Court  was  of  this  opinion, 
and  gave  judgment  for  the  plaintiff. 

32.  But  if  a  lease  be  void,  or  considered  as  a  trust 
for  the  person  entitled  to  the  inheritance,  it  will  not,  in 
that  case,  postpone  the  right  of  entry.  Taviorr. 


33.  By  an  indenture  of  settlement  made  in  the  year 


Hirde, 
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1668^  the  estates  in  question  were  limited  to  the  use  of 
Sir  Robert  Atkyns  the  elder^  for  life^  remainder  to  Sir 
R.  Atkyns  the  younger,  and  the  heirs  male  of  his  body 
by  his  then  intended  wife,  remainder  to  the  right  heirs 
of  Sir  R.  Atkyns  the  elder ;  with  a  power  to  Sir  R. 
Atkyns  the  elder,  and  Sir  R.  Atkyns,  the  younger, 
when  they  should  be  respectively  in  possession,  to  de- 
mise the  said  premises  to  any  person  or  persons,  for 
one,  two,  or  three  lives,  reserving-  the  usual  rents ;  and 
also  a  power  to  Sir  R.  Atkyns  the  father,  to  limit  the 
premises  to  the  use  of  any  woman  he  should  marry  for 
her  life,  by  way  of  jointure.  Sir  R.  Atkyns  the  father, 
in  1681,  made  an  appointment  of  the  premises  by  way 
of  jointure  to  Ann  Dacres  for  her  life,  and  soon  after 
married  her. 

Sir  R.  Atkyns  the  father,  by  indenture  dated  in  1698, 
under  his  hand  and  seal,  attested  by  three  witnesses, 
and  made  between  himself  of  the  one  part,  and  Thomas 
Dacres,  R.  Dacres,  and  J.  Dacres,  of  the  other  part, 
reciting  his  power  of  leasing,  in  consideration  of  the 
rent  reserved,  and  in  pursuance  of  the  said  power,  de- 
mised the  premises,  to  Thomas,  Robert,  and  John 
Dacres,  and  their  assigns,  for  and  during  their  natural 
lives,  and  the  life  of  the  longer  liver  of  them,  reserving 
a  yearly  rent  of  360/.,  in  which  lease  was  contained  the 
following  clause  : — ''  The  true  intent  and  meaning  of 
this  estate  or  term  for  lives,  so  hereby  granted  and  made 
to  the  said  Thomas  Dacres,  R.  Dacres,  and  J.  Dacres, 
and  the  survivor  of  them,  being  to  preserve  the  said  re- 
mainder so  limited  in  the  premises,  by  the  said  recited 
indenture,  to  the  right  heirs  of  the  said  Sir  Robert 
Atkyns  the  father,  and  to  such  person  or  persons  to 
whom  the  said  Sir  R.  Atkyns  shall  any  way  dispose  of 
the  same,  from  being  barred  by  any  recovery  to  be  suf- 
fered, or  by  any  other  act  to  be  attempted  or  done,  for 
the  barring  of  the  same.'* 

John  Dacres  alone   executed  a  letter  of  attorney  re- 
citing the  said  lease,  and  empowered  Thomas  Barker 


Title  XXXI.  Prescription.  Ch.  II.  §  33.  505 

to  take  livery  of  the  premises  from  Sir  Robert  Atkyns 
the  father,  for  himself  and  for  Thomas  and  Robert  and 
every  of  them  in  their  names,  and  for  their  use,  accord- 
ing to  the  purport  of  the  said  indenture  ;  and  to  enter 
and  take  possession  of  the  said  premises,,  to  the  use  of 
them  and  every  of  them. 

Sir  R.  Atkyns  delivered  seisin  of  the  premises  to 
Barker,  to  the  use  of  Thomas,  Robert,  and  John 
Dacres :  but  the  lessees  were  never  in  possession  of  the 
premises  otherwise  than  by  the  said  livery;  nor  did 
they  ever  receive  or  pay  any  rent,  in  respect  of  the  said 
premises  ;  and  the  lease  was  not  found  in  the  custody 
of  Thomas  Dacres,  the  surviving-  lessee^  at  the  time  of 
his  death. 

Sir  R.  Atkyns  the  father  made  his  will  in  1708, 
whereliy  he  devised  his  reversion  in  fee  in  the  premises 
in  question,  and  also  the  lease  made  to  the  Dacres,  to 
John  Tracy,  the  lessor  of  the  plaintiff,  who  afterwards 
took  the  name  of  Atkyns  in  tail,  with  several  remainders 
over;  and  died  in  1709,  whereupon  his  widow  entered 
on  the  premises,  claiming  the  same  for  her  life  as  her 
jointure. 

Sir  R.  Atkyns  the  younger  brought  an  ejectment 
against  his  father's  widow,  for  the  recovery  of  the  pre- 
mises in  question ;  when  a  verdict  was  found  for  the 
plaintiff,  and  judgment  entered  up  accordingly.  Soon 
after  which.  Sir  Robert  Atkyns  the  son  entered  into  and 
was  in  possession  of  the  premises,  and  by  feoffment  con- 
veyed the  same  to  a  tenant  to  the  prcecipe,  and  suffered 
a  common  recovery. 

Sir  R.  Atkyns,  continued  in  possession  till  November 
1711,  when  he  died  without  issue  male. 

Robert  Atkyns  who  was  nephew  and  heir  at  law  of 
Sir  R.  Atkyns,  the  son,  entered  into  the  premises,  upon 
the  death  of  Dame  Ann  Atkyns,  the  widow  of  Sir  R. 
Atkyns  the  father,  who  had  recovered  the  premises  in 
ejectment,  as  her  jointure. 

Robert  Atkyns  died  in  possession  in  1753;  andTho- 
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rnas  Dacres^  the  survivor  of  the  three  persons  named 
in  the  lease,  died  in  1752. 

John  Atkyns  the  lessor  of  the  plaintiff  never  was  in 
possession  of  the  premises  till  1752,  w^hen  he  entered, 
claiming  as  devisee  under  the  will  of  Sir  Robert  Atkyns 
the  father,  and  demised  to  the  plaintiff. 

Two  great  questions  arose  upon  this  case  :   1st,  Whe- 
ther the  recovery  was  g-ood.    2dly,  Whether,  supposing 
the  recovery  was  bad,  the  plaintiff  was  barred  by  the 
statute  of  Limitations. 
Vide  Tit.  36.  c.       The  Court  of  King's  Bench  being  of  opinion  that  the 
^*  recovery  was  bad,  it  then  became  necessary  to  deter- 

mine whether  the  lessor  of  the  plaintiff  had  made  an 
entry  within  twenty  years  after  his  title  accrued ;  for 
otherwise  he  was  barred  of  his  remedy  by  the  statute  of 
Limitations. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. 
He  said,  an  ejectment  was  a  possessory  remedy,  and 
only  competent  when  the  lessor  of  the  plaintiff  might 
enter ;  therefore  it  was  always  necessary  for  the  plain- 
tiff to  shew  that  his  lessor  had  a  right  to  enter,  by 
proving  a  possession  within  twenty  years,  or  accounting 
for  the  want  of  it,  under  some  of  the  exceptions  allowed 
by  the  statute.  Twenty  years'  adverse  possession  was  a 
positive  title  to  the  defendant.  It  was  not  a  bar  to  the 
action,  or  remedy  of  the  plaintiff  only,  but  took  away 
his  right  of  possession.  Every  plaintiff  in  ejectment  must 
shew  a  right  of  possession,  as  well  as  of  property;  there- 
fore the  defendant  need  not  plead  the  statute  as  in  the 
case  of  actions.  The  question  then  was,  whether  it 
appeared  that  the  lessor  of  the  plaintiff  might  enter 
when  he  brought  the  ejectment.  Sir  R.  Atkyns  di'ed 
without  issne  male  in  1711,  and  in  1712  Lady  Atkyns 
the  jointress  died.  Then  accrued  the  title  of  the  lessor 
of  the  plaintiff;  his  only  excuse  for  not  entering  was^ 
that  he  was  prevented  by  the  lease  to  the  three  DacreiS. 
That  upon  the  death  of  Thomas  Dacres,  the  surviving 
tessee,  in  1752,  a  new  title  of  entry   accrued,  upon 
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which  he  entered  and  brought  his  ejectment.  Three 
answers  were  given,  any  one  of  which,  if  well  founded, 
was  sufficient.  1.  That  the  lease  was  absolutely  void, 
and  of  no  effect.  2.  If  good,  it  determined  by  the 
estate  tail  being  spent,  by  the  express  tenor  of  the  de- 
mise. 2.  If  subsisting,  yet  upon  the  extinction  of  the 
estate  tail,  it  was  a  trust  to  attend  the  inheritance  in  the 
lessor  of  the  plaintiff,  and  made  part  of  his  title  deeds  ; 
therefore  could  not  stop  the  statute's  running  to  protect 
an  adverse  possession,  nor  give  him  any  new  right  of 
entry. 

1.  That  the  lease  was  void.  Sir  R.  Atkyns  the 
fether  being  only  tenant  for  life,  could  by  virtue  of  his 
ownership  make  no  estate  to  continue  after  his  death : 
this  lease,  therefore,  after  his  death  could  only  be  sup- 
ported by  his  power^  if  it  was  made  pursuant  to  it.  It 
was  no  lease  at  all :  the  very  definition  of  a  lease  was^ 
a  contract  between  landlord  and  tenant,  by  which  both 
were  bound  in  mutual  stipulations.  It  professed  being 
made  by  Sir  R.  Atkyns  on  the  one  part,  and  the  three 
Dacres  on  the  other  part,  but  it  was  not ;  the  Dacres 
were  not  bound,  they  never  executed  it,  or  any  coun- 
terpart.    It  did  not  appear  they  knew  or  consented  to 

the  making  of  it.     The  deed  never  was  out  of  Sir  R.  r»rf<f  Tit. 32.  c. 
Atkyns's  own  possession.     It  was  not  found  that  the 
best  rent  was  reserved,  nor  was  there  a  covenant  for 
payment  of  the  rent. 

2.  Supposing  this  pocket  undehvered  grant  of  the 
ideal  incoi-poreal  freehold  a  good  execution  of  the 
power,  it  was  argued  that  it  determined  with  the  estate 
tail ;  the  only  cause  of  the  grant  being,  to  preserve  the 
reversion  during  the  estate  tail,  which  qualified  the 
grant,  and  amounted  to  a  limitation ;  there  being  no 
technical  words  necessary  to  express  a  contingency 
upon  which  an  estate  for  lives  might  sooner  determine. 
The  deed  might  have  said  expressly,  '^  If  the  heirs  male 
of  Sir  Robert  Atkyns  the  son  continue  so  long,"  or, 
''  that  the  lease  should  dete*niiine,  if  during  the  lives  the 
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estate  tail  should  be  spent  :'*  and  the  intent  of  the  deed^ 
plainly  expressed,  was  tantamount. 

3.  Suppose  it  subsisted  ;  it  was  as  a  trust,  and  dis- 
posed of  as  such,  to  attend  the  inheritance  of  the  lessor 
of  the  plaintiff,  which  came  into  possession  in  1712, 
when  his  title  and  right  of  entry  accrued.  The  lease 
was  one  of  his  muniments  ;  a  mere  weapon  in  his  hands  : 
and  it  would  be  going  a  great  way  to  say  that  such  a 
form  should  take  from  an  adverse  possession  the  benefit 
of  the  statute.     But  the  Court  was  clear,  that  at  the 


trial  a  surrender  of  such  a  lease  might 


and 


ought  to  be 


Where  a  new 
right  accrues,  a 


presumed,  to  let  in  the  statute  of  Limitations.  The 
special  verdict  not  having  found  such  surrender,  the 
Court  could  not  come  at  the  justice  of  the  case  in  that 
shape.  It  was  unnecessary  to  go  into  that  point,  or  the 
former;  and  it  would  be  very  improper  unnecessarily  to 
do  it.  If  the  Dacres  had  no  estate  by  virtue  of  the 
demise  in  1712,  then  the  ejectment  was  not  brought 
within  twenty  years  after  the  lessor's  title  accrued  ; 
and  no  facts  were  found  to  excuse  him  within  any  of 
the  exceptions.  Therefore  the  Court  was  unanimously 
of  opinion,  that  there  should  be  judgment  for  the  de- 
fendants. 

A  writ  of  error  was  brought  into  the  House  of  Lords  ; 
and  the  judges  being  ordered  to  attend,  the  following* 
question  was  proposed  to  them: — ^^  Whether  sufficient 
appeared  by  the  special  verdict  in  this  case,  to  prevent 
the  lessor  of  the  plaintiff,  by  force  of  the  statute  of  Li- 
mitations of  the  21st  of  King  James  the  First,  from  reco- 
vering in  the  ejectment?"  Whereupon  the  Lord  Chief 
Justice  Willes,  having  conferred  with  the  rest  of  the 
judges  delivered  their  unanimous  answer^- — ''  That  suf- 
ficient did  appear  by  the  special  verdict  in  this  cause  to 
prevent  the  lessor  of  the  plaintiff,  by  force  of  the  statute 
of  Limitations  of  the  21  Ja.  1.  from  recovering  in  the 
ejectment.''  Whereupon  the  judgment  of  the  Court  of 
King's  Bench  was  affirmed. 

34    Where  a  person  acquires  a  new  right,  he  is  al- 
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lowed  a  new  period   of  twenty   years   to   pursue  his  new  entry  is 
remedy ;  though  he  have  neglected  the  first.     It  being  Piowd.  368. 
a  maxim  of  law,  Quando  duo  jura  in  una  persona  con- 
currunt,  ceqnum  est  ac  si  essent  in  diversis. 

35.  A   tenant  in   tail  of  lands  held  in  ancient  de-  Hunt  v. 
mesne  conveyed  them  by  fine,   in  the  court  of  ancient  isaik.  339. 
demesne,  to  three  persons  for  their  lives.   He  afterwards  ^^^^^•^2^* 
levied  another  fine  of  the  reversion,  in  the  same  court, 
to  the  use  of  himself  and  his  heirs. 

It  was  determined,  that  the  first  fine  created  a  dis- 
continuance of  the  estate,  and  took  away  the  entry  of 
the  issue  in  tail,  during  the  lives  of  the  three  persons  to 
whom  the  first  fine  was  levied,  but  that  the  second  fine 
<lid  not  make  any  discontinuance  :  therefore,  although 
the  issue  in  tail  had  neglected  to  bring  his  formedon 
within  twenty  years  after  the  death  of  his  ancestor, 
when  his  right  first  accrued,  yet  when  the  last  life 
dropped,  the  discontinuance  was  determined,  and  the 
heir  acquired  a  new  right  of  entry;  for  the  pursuit  of 
which  he  was  allowed  by  the  statute  21  Jac.  1.  a  new 
period  of  twenty  years  :  for  when  a  person  has  a  right, 
and  several  remedies,  the  discharge  of  one  is  not  the 
discharge  of  the  other  ;  and  the  word  right  in  the  sta- 
tute means  a  right  of  entry. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  4Bro.  Pari. 
contended  for  the  plaintiff,— I.  That  the  fine  did  not  FiiJ'Tit. 35. 
create  a  discontinuance,  the  consequence  of  which  was, 
that  the  risht  of  entry  of  the  issue  in  tail  commenced 
immediately  on  the  death  of  the  tenant  in  tail,  which 
happened  in  1663,  above  twenty  years  before  the  issue 
entered :  therefore,  his  entry  ^yas  barred  by  the  statute 
of  Limitations. 

2.  That  the  discontinuance,  if  any,  did  not  determine 
with  the  estate  for  three  lives,  but  still  continued  to  bar 
the  entry  of  the  issue  in  tail,  by  the  common  law;  be- 
cause a  fee  passed  by  the  first  fine  to  the  cognizee, 
therefore  the  discontinuance  was  of  the  whole  fee  :  but 
if  tbe  first  fine  alone  did  not  work  a  discontinuance  in 
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fee,  yet  the  second  fine  and  warranty  did^  in  order  that 
the  warranty  might  be  preserved. 

3.  That  the  entry  was  barred  by  the  statute  of  Limit- 
ations, which  enacted,  that  no  person  should  enter  into 
lands  but  within  twenty  years  after  his  right  or  title 
should  first  descend  or  accrue.  In  this  case  the  first 
right  or  title  that  descended  was  a  right  of  action,  viz. 
to  a  forinedon,  which  accrued  to  the  issue  immediately 
on  the  death  of  the  tenant  in  tail,  which  happened  above 
thirty -five  years  before  ;  and  the  issue  having  neglected 
for  above  twenty  years  to  sue  for  the  estate,  was  thereby 
barred,  not  only  of  his  action,  but  of  his  entry  also  : 
for  otherwise,  a  man  might  enter  into  lands  when  he 
had  no  way  by  law  to  recover  them,  having  lost  that 
remedy  by  his  own  default ;  which  would  be  absurd 
and  inconvenient,  with  respect  to  purchasers,  and  the 
disturbance  of  long  possessors. 

On  the  other  side  it  was  contended,  that  the  only 
question  in  the  case  was,  whether  the  lessor  of  the 
plaintiff  might  lawfully  enter,  after  the  determination 
of  the  estate  for  three  lives,  granted  by  the  first  fine  ; 
for  it  was  not  pretended  that  a  fine,  levied  in  a  court 
of  ancient  demesne,  would  bar  an  estate  tail.  That 
the  first  fine  made  a  discontinuance  of  the  estate,  and 
took  away  the  entry  of  the  tenant  in  tail,  during  the 
lives  of  the  lessees  only :  but  that  the  grant  of  the  re- 
version by  the  second  fine  did  not  make  a  discontinu- 
ance in  fee ;  consequently,  when  the  last  life  dropped, 
in  1693,  the  discontinuance  was  determined,  and  the 
right  of  entry  revived  ;  therefore,  the  issue  in  tail  might 
lawfully  enter,  and  was  not  barred  by  the  statute  of 
Limitations,  his  right  not  accruing  till  1693.  The  judg- 
ment was  affirmed. 
1  Ve8. 278.  36.  It  is  said  by  Lord  Hardwicke,  that  a  remainder- 

man expectant  on  an  estate  for  life  or  years,  to  whom 
a  right  to  enter,  or  bring  an  ejectment,  is  given  by  the 
forfeiture  of  the  tenant  for  fife  or  years,  is  not  bound  to 
FiijTit.35.      clo  so  :  therefore,  if  he  comes  within  his  time^,  after  the 
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remainder  attached,  it  will  be  good  ;  nor  can  the  sta- 
tute of  Limitations  be  insisted  on  against  him,  for  not 
coming  within  twenty  years  after  his  title  first  accrued 
by  the  forfeiture. 

37.  The  manner  of  making:  an  entry  has  been  al-  How  an  entry 

^  c»  •^  IS  to  be  made. 

ready  stated  :  it  has  also  been  resolved,  that  in  proving  Tit.  i. 
an  entry  or  claim,  to  avoid  the  statutes  of  Limitation, 
it  13-  necessary  to  produce  evidence  of  its  having  been 
made  upon  the  lands  claimed,  unless  there  be  a  spe- 
cial reason  to  the  contrary  ;  and  also  that  it  was  not  a 
casual  entry,  but  made  animo  clamandi.  If,  however, 
a  person  is  prevented  by  force  or  violence  from  enter- 
ing on  lands,  he  must  then  make  his  claim  as  near  them 
as  he  can,  which  in  that  case  will  be  as  effectual  as  if 
he  had  made  an  actual  entry. 

38.  If  a  person,  having  a  right  of  entry  into  a  free-  i  lui.  Ab.  5i6. 
hold  estate,  enters  upon  part  of  it,  such  entry  will  be  ad-  ' 
judged  good  for  all  possessed  by  one  tenant :  but  where 

there  are  several  tenants,  there  must  be  entries  on  each 
of  them.  A  special  entry  into  a  house,  with  which  lands 
are  occupied,  claiming  the  whole,  is  however  a  good 
entry  as  to  the  lands. 

39.  On  a  special  verdict,  the  single   question  was,  oree «.  Roiie, 
whether  the  entry  of  cestui  que  trust  would  be  sufficient  7i6.'   *^'"* 
ta  avoid  the  statute  of  Limitations  of  21  Jac.  1.    It  was 

held  clearly  by  the  whole  Court,  that  such  entry  was 
sufficient  to  avoid  the  statute  ;  and  that  they  would  not 
hear  any  argument  on  the  point. 

40.  It  is  enacted  by  the  statute  4  Ann.  c.  16.  s.  16.,  Mustbefoi- 
that  no  claim  or  entry  to  be  made  of  or  upon  any  lands,  icUon.^^  ^'^ 
tenements,  or  hereditaments,  shall  be  sufficient  within 

the  statute  of  Limitations,  of  21  Jac.  1.  unless  upon 
such  entry  or  claim  an  action  shall  be  commenced 
within  one  year  after  the  making  of  such  entry  or  claim* 
aj^d  be  prosecuted  with  effect. 

41.  By  the  statute  21Jac,  1.  c.  16.  s.  2.  it  is  provided,^  Saving  in  the 
'^'^that  if  any  person  or  persons  that  shall  be  entitled  to  ^***-  ^^  ^^^* 
such  writ  or  writs,  or  that  shall  have  such  right  or  title 
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of  entry,  shall  be,  at  the  time  of  the  said  right  or  title 
first  descended,  accrued,  come,  or  fallen,  within  the 
age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  imprisoned,  or  beyond  the  seas,  that  then  such 
person  and  persons,  and  his  and  their  heir  and  heirs, 
shall  or  may,  notwithstanding  the  said  twenty  years  be 
expired,  bring  his  action  or  make  his  entry,  as  he  might 
have  done  before  this  act ;  so  as  such  person  and  per- 
sons, or  his  or  their  heir  or  heirs,  shall,  within  ten  years 
next  after  his  and  their  full  age,  discoverture,  coming 
of  sound  mind,  enlargement  out  of  prison,  or  coming 
into  this  realm,  or  death,  take  benefit  of  and  sue  forth 
the  same,  and  at  no  time  after  the  said  ten  years. 

42.  Upon  the  construction  of  this  clause,  it  has  been 
held  that  the  disabihties  here  mentioned  must  exist  at 
the  time  when  the  right  first  accrues  ;*  for  if  the  time 
once  begins  to  run,  no  subsequent  disability  will  avail. 

43.  In  a  modern  case,  where  the  ancestor  died  seised, 
leaving  a  son  and  a  daughter  infants,  and  on  the  death 
of  the  ancestor,  a  stranger  entered  ;  the  son  soon  after 
went  to  sea,  and  was  supposed  to  have  died  abroad. 


To  what  per- 
sons and  estates 
they  extend. 
Ten.  178. 


within   age. 


It   was  held  that  the  daughter  was  not 


3TermR.  132. 


entitled  to  twenty  years,  to  make  her  entry  after  the 
death  of  her  brother,  but  only  to  ten  years  ;  more  than 
twenty  years  having  elapsed  in  the  whole  since  the 
death  of  the  person  last  seised. 

44.  Generally  all  natural  persons,  and  all  freehold 
and  leasehold  estates  in  land,  are  within  the  statutes  of 
Limitation.  And  it  is  said  by  Lord  Chief  Baron  Gilbert, 
that  these  statutes  also  extend  to  copyhold  estates  ; 
being  made  for  the  preservation  of  public  quiet ;  and  no 
ways  tending  to  the  prejudice  of  the  lord  or  tenant :  that 
actions  concerning  copyholds  are  as  fully  and  plainly 
within  the  words  of  these  acts,  as  any  other  actions  ; 
so  that  there  is  no  reason  to  exclude  them  from  the 
meaning.  And  Lord  Kenyon  held,  that  in  the  case  of 
a  copyhold,  there  could  be  no  entry  for  a  forfeiture 
after  twenty  years. 


I 
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45.  Although  it  has  been  stated  that  rents  cannot  be  Tit.  28.  c.  2. 
devested,  yet  the  statute  32  Hen.  8.  requires  that  avow-  2inst.95. 
ries  or  conusances  for  any  rent,  suit,  or  service,  due  by 
custom  or  prescription,  must  be  made  within  fifty  years. 

46.  Offices  with  fees  and  profits  are  within  the  in- 
tent and  meaning'  of  the  statute  of  Limitation.     Thus  Tit. 25. 
in  the  contest  which  took  place  in  the  House  of  Lords 

in  1781,  for  the  office  of  great  chamberlain  of  England, 
the  judges  being  asked  whether  the  right  of  Lord  Percy  Lords'  Joum. 
to  that  office  was  barred  by  the  statutes  of  Limitation,  225. 
they  answered,  that  there  having  been  an  adverse  pos- 
session of  more  than  sixty  years  against  him,  without 
any  actual  seisin  in  him  or  his  ancestors,  his  right 
would  be  barred  in  any  real  action  by  the  statutes  of 
Limitation. 

47.  There  are,  however,  some  persons*  estates  and  What  are  not 
interests  that  are  not  comprehended  within  the  statutes  ^™* 
of  Limitation  ;  and  which  are  therefore  not  affected  by 

a  nonuser  or  nonclaim  for  any  indefinite  period. 

48.  Ecclesiastical  corporations,  and  generally  all  ec-  foT^oratioas^ 
clesiastical  persons,  seised  in  right  of  their  churches^ 

being  restrained   from   alienation   by   several   positive 
laws,  are  not  quoad  the  estates  whereof  they  are  seised 
in  right  of  their  churches,  within  any  of  the  statutes  of 
Limitation  ;  and,  therefore,  cannot  bar  their  successors  Magdalen  Coiu 
by  neglecting  to  bring  actions  for  recovery  of  their  ^^^j^^' '^^^^  ^• 
possessions  within  the  time  prescribed  by  those  statutes. 
But  an  ecclesiastical  person,  who  is  guilty  of  this  neg-  Pioi?^.  358. 
lect,  will  himself  be  barred. 

49.  There   is   no   limitation  as    to  the  time  within  A.dvowson«. 
which  any  action  touching  advowsons  is  to  be  brought; 

at  least  none  later  than  the  time  of  Richard  I.  For  by 
the  statute  1  Mary,  s.  4.  it  is  enacted,  that  the  statute 
32  Hen.  8.  shall  not  extend  to  a  writ  of  right  of  ad- 
vowson,  quare  impedit,  darrein  presentment,  S^c.  And 
by  the  statute  7  Ann.  c.  18.  it  is  enacted,  that  no  usurp- 
ation shall  displace  the  estate  of  the  patron  ;  and  that 
he  may  present  on  the  next  avoidance,  as  though  there 
had  not  been  any  usurpation;  which  provision  in  effect 

VOL.  III.  3   h 
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takes  away  all  limitations  of  suit  about  the  rig-ht  of 
patronao^e. 

50.  Tithes  belonging  to  the  church  are  not  within 
the  statutes  of  Limitation  ;  because  the  nonclaim  of  the 
former  rectors  or  vicars  of  a  parish  cannot  prejudice 
their  successors.  Nor  can  the  mere  nonpayment  of 
tithes  be  set  up  as  a  defence  against  a  lay  rector,  or 
impropriator,  though  a  long  possession  of  a  portion  of 
tithes  will  create  a  title. 

51.  Dignities  or  titles  of  honour  are  not  within  any 
of  the  statutes  of  Limitation,  as  has  been  already  shewn. 

52.  It  has  been  stated  in  Sect.  44.  that  quit  rents  and 
other  customary  and  prescriptive  rights  are  comprised 
within  the  statute  of  32  Hen.  8. :  but  Lord  Coke  lays  it 
down  that  this  act  does  not  extend  to  a  rent  created  by 
deed,  nor  to  a  rent  reserved  upon  any  particular  estate  ; 
for  in  the  one  case  the  deed  is  the  title,  and  in  the 
other  the  reservation. 

53.  A.  by  deed  indented  made  a  feoffment  in  fee  to 
B.  and  his  heirs,  rendering  lOs.  a  year  rent  to  A.  and 
his  heirs;  of  which  rent  the  heirs  of  A.  had  not  been 
seised  for  forty  years.  It  was  determined  that  they 
might  notwithstanding  distrain  for  i( :  for  the  statute 
32  Hen.  8.  was  intended  to  operate  only  where  the 
avowant  was  driven  to  allege  a  seisin  by  force  of  some 
old  statute  of  Limitation  ;  and  that  was  when  the  seisin 
was  material,  and  of  such  force  that  it  should  not  be 
avoided  in  avowry,  although  it  were  by  encroachment, 
as  between  the  lord  and  tenant.  But  in  the  case  of 
reservation  or  grant  of  a  rent,  there  the  deed  is  the 
title,  and  the  beginning  thereof  appears;  no  encroach- 
ment in  that  ca.se  shall  hurt,  nor  is  any  seisin  mate- 
rial. And  this  construction  stands  with  the  words  of 
the  act — ''No  man  shall  make  avowry  and  allege  seisin, 
&c.  ;*'  by  which  it  appears  that  that  branch  extends 
only  where  the  avowant  ought  to  allege  seisin.  But 
where  no  seisin  is  requisite,  it  is  out  of  the  words  and 
intent  of  the  act;  for  it  intends  to  limit  a  time  for  the 
seisin,  which  seisin  is  required  by  law  to  be  alleged  ; 
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and  not  to  compel  any  one  to  allege  seisin,  where  seisin 
was  not  necessary  before. 

54.  The  exemption  of  rent  out  of  the  statute  32  i  inst.  ii5  an. 
Hen.  8.  should  be  understood  with  this  quahfication  ; 

that  the  certainty  of  the  rent  should  appear  in  the  deed  ; 
because  otherwise  the  quantum  of  the  rent  is  no  more 
ascertained  by  the  deed^  than  if  there  was  not  one  ex- 
isting*. If  therefore  the  rent  is  created  by  reference  to 
something  out  of  the  deed^  as  by  reserving  such  rent  as 
the  person  reserving  pays  over,  without  expressing 
what  that  is ;  and  the  latter  not  having  commenced  by 
deed,  is  one  of  which  seisin  is  the  proper  proof  In  Coiiinsv.oood- 
such  a  case  seisin  is  equally  necessary  to  both  rents  ; 
consequently,  both  ought  to  be  equally  deemed  within 
this  statute. 

55.  Fealtv   is  within    the   letter   of  the   statute   32  F^-«'tv,&c. 

*^  I  lust.  \]j  a. 

Hen.  8. ;  vet  Lord  Coke  says  that  fealty  and  all  other  2  — 1>.^ 
inciden^ai  services,  such  as  heriot  service,  or  to  cover  the  Bonnet/. King, 
lord's  hall  or  the  like  ;  for  that  they  might  not  happen 
within  the  times  limited  by  that  act;  were,  by  construc- 
tion out  of  the  meaning:  of  it. 

56.  Bond  debts  and  other  specialties  are  not  within  ^^°^^^"^>''» 
the   statutes   of  Limitation.      But  where  an  action  is  ^  ^^vvRm. 
brouo'ht  on  a  bond,  and  the  money  does  not  appear  to  i  ivnn  r.27o. 
have  been  demanded,  or  any  interest  paid  tor  twenty  tcMyvcs.  iy6. 
years,  this  amounts  to  a  presumption  that  tlie  bond  has 

been  paid. 

57.  We  have  seen  that  at  common  law  no  prescrip-  Nuiiumtempus 
tion  could  be  maintained  against  the  King  ;  nor  was  he 

bound  by  the  statute  32  Hen.  8. ;  and  this  privilege  also 
extended  to  the  lessees  of  the  Crown. 

58.  Thus  where  A.  having  a  lease  from  the  Crown  {^'^;',;nl°''ll'. 
for  ninety-nine  years,  and  being  out  of  possession  for  Kua.  Ej.ct.  ay. 
more  than  twenty  years,  he  notwithstanding  recovered 

in  ejectment;  for  A.'s  possession  was  that  of  the  King, 
ag-ainst  whom  the  want  of  possession  could  not  be  le- 
gally objected. 

59.  By  the  statute  21  Ja.  1.  c.  5.  it  was  enacted,  that 
a  quiet  and  uninterrupted  enjoyment,    for   bixly  years 

2  L  2  ' 
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before  the  passing  of  that  act^  of  any  estate  originally 
derived  from  the  Crown,  should  bar  the  Crown  from 
any  right  or  suit  to  recover  such  estate,  under  pretence 
of  any  flaw  in  the  grant,  or  other  defect  of  title.  This 
act,  at  the  time  it  was  made,  secured  the  rights  of  such 
as  could  then  prove  a  possession  of  sixty  years :  but, 
from  its  nature,  was  continually  diminishing  in  its 
eff'ect^  and  departing  from  its  principle  ;  so  that  some 
new  law  became  every  day  more  necessary,  to  secure 
the  possessions  of  the  subject  from  the  claims  of  the 
Crown. 

60.  It  was  therefore  enacted  by'the  statute  9  Geo.  3.  c. 
16  — ''  That  the  King's  Majesty,  his  heirs  or  successors, 
shall  not  at  any  time  hereafter  sue,  impeach,  question^ 
or  implead  any  person  or  persons,  bodies  politic  or  cor- 
porate, for  or  in  anywise  concerning  any  manors,  lands, 
^,  ,    tenements,  rents,  tithes,  or  hereditaments  whatsoever, 

Gibson  W.Clark,  .  .  . 

iJac&Wai.  (other  than  liberties  or  franchises)  or  for  or  in  anywise 
concerning  the  revenues,  issues,  or  profits  thereof,  or 
make  any  title,  claim,  challenge,  or  demand  for  or  into 
the  same,  by  reason  of  any  right  or  title  which  hath  not 
first  accrued  or  grown,  or  which  shall  not  hereafter  first 
accrue  and  grow  within  the  space  of  sixty  years  next 
before  the  filing,  issuing,  or  commencing  of  every  such 
action,  bill,  plaint,  information,  commission,  or  other 
suit  or  proceeding,  as  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the 
same,  or  in  respect  thereof;  unless  his  Majesty  or  some 
of  his  progenitors,  predecessors  or  ancestors,  heirs  or 
successors,  or  some  other  person  or  persons,  bodies  po- 
litic or  corporate,  under  whom  his  Majesty,  his  heirs 
or  successors,  any  thing  hath  or  lawfully  claimeth,  or 
shall  have  or  lawfully  claim,  have  or  shall  have  been 
answered  by  force  and  virtue  of  any  such  right  or  title 
to  the  same  rents,  issues,  and  profits  of  any  honour, 
manor,  or  other  hereditaments  whereof  the  premises  in 
question  shall  be  part  or  parcel,  within  the  space  of 
sixty  years  ;  or  that  the  same  have  or  shall  have  been 
duly  in  charge  to  his  Majesty,  or  some  of  his  progeni- 
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tors,  predecessors^  or  ancestors^  heirs  or  successors^  or  Attorney-Ce- 
shall  have  stood  insuper,  of  record^  within  the  said  space  Sdiey,  T 
of  sixty  years/^  ^"^^2^* 

61 .  The  statutes  of  Limitation  only  fix  certain  periods  Equity  adopts 
within  which  different  real  and  personal  actions  may  be  umurtlonr  ° 
brought  in  the  courts  of  common  law  ;  and  therefore  do 

not  extend  to  suits  in  equity:  but  the  limitation  of 
suits  being  founded  in  pubhc  convenience,  and  attended 
with  so  much  utiUty,  the  courts  of  equity  have  adopted 
principles  analogous  to  those  established  by  these  sta- 
tu tes}  as  positive  rules  for  their  conduct. 

62.  Thus  Lord  Camden   has  said,  that  laches   and  Smith «.  ciay, 

,  ,  ,.  ,   .  .  3  Bro.  R.  639  7». 

neglect  were  always   discountenanced  in   equity;   and  Hovendoat/. 
therefore,  from  the  beginning  of  that  jurisdiction,  there  scSes^&Le- 
was  always  a  limitation  to  suits.     Expedit  reipublic^e  ut  ^"^^^^  ^^^' 
sit  finis  litium,   was  a  maxim  that  had  prevailed  in 
Chancery  at  all  times^  without  the  help  of  an  act  of 
parliament.     As  however  the  Court  had  no  legislative 
authority,  it  could  not  properly  define  the  time  of  bar 
by  a  positive  rule ;  it  was  governed  by  circumstances  : 
but   as   often    as  parliament   had  limited  the   time  of 
actions  and  remedies  to  a  certain  period  in  legal  pro- 
ceedings,  the    Court  of    Chancery    had  adopted  that 
rule,    and   applied   it  to   similar   cases  in   equity ;    for 
where  the  Legislature  had  fixed  the  time   at  law^  it 
would  have  been  preposterous  for  equity,  which  by  its 
own  proper  authority  always  maintained  a  limitation,  to 
countenance  laches  beyond  the  period  to  which  they 
had  been  confined  by  parliament;  therefore,  in  all  cases 
where  the  legal  right  has  been  barred  by  parHament,  isL^ge!^* 
the  equitable  right  to  the  same  thing  has  been  con- 
cluded by  the  same  bar. 

^S.  In  consequence  of  these  principles  it  has  been 
long  settled,  that  where  a  mortgagee  has  been  in  pos- 
session for  twenty  years,  without  claim,  that  circum- 
stance may  be  pleaded  to  a  bill  for  redemption ;  unless 
there  be  an  excuse  by  reason  of  imprisonment,  infancy, 
coverture,  or  absence  from  the  kingdom.  For  as  the 
statute  21  Ja.  1.  had  made  twenty  years*  possession  a 
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Anstr.  R.  Vol.    bar  to  an  entry  and  ejectment,  there  was  the  same  rea- 

lii!  7^52^^ ''^*     son  for  allowing  it  to  bar  a  redemption. 

64.  It  has  been  generally  said  that  trust  estates  are 
not  within  the  statutes  of  Limitation :  but  this  proposi- 
tion only  applies  to  cases  arising  between  a  cestui  que 
trust  and  his  trustee,  where  there  is  no  adverse  posses- 
sion ;  for  Lord  Hard\ricke  has  justly  observed  that  this 
rule  does  not  hold  between  the  cestui  que  trust  and 
trustee  on  the  one  hand,  and  strangers  on  the  othcr> 
as  that  would  be  to  make  the  statute  of  no  force  at  all  ; 

tieweiiinr.       bccause  there  was  hardly  any  estate  of  consequence 

jiackworth^  15  ^yithout  such  trust,  and  so  the  act  would  never  take 

Vm.Ab.  12/.  ^  ^ 

place  ;  therefore  where  a  cestui  que  trust  and  his  trustee 
were  both  out  of  possession   for  the  time  limited,  the 
party  in  possession  had  a  good  bar  against  both  of  them. 
Tit.  12. c.  2.  6o.  It  has  been  already  stated  that  trust  estates  of 

freehold  are  considered,  in  equity,  to  be  as  liable  to  be 
devested  by  abatement  or  intrusion  as  legal  estates  are 
at  law;  for  otherwise  it  would  be  extremely  difficult  to 
ascertain  in  what  cases,  and  from  what  periods,  the  sta- 
tutes of  Limitation  should  affect  them. 

66.  With  respect  to  equities  of  redemption  it  has  been 
settled  in  the  following  case  that  where  a  person  has 
made  a  mortgage  in  fee,  and  continues  in  possession  of 
the  estate,  paying  the  interest  of  the  mortgage,  he  is 
considered  at  law  as  tenant  at  will  to  the  mortgagee  of 
the  legal  estate:  but  in  equity  he  is  held  to  be  the  en- 
tire owner  thereof,  subject  only  to  the  payment  of  the 
mortgage.  That  his  possession  being  nearly  similar  to 
that  of  a  cestui  que  trust  of  a  freehold  estate,  may  be 
abated  or  devested  by  the  entry  of  a  stranger,  on  the 
death  of  the  mortgagor;  and  that  in  such  case  the  neg- 
ligence of  the  heir  of  the  mortgagor,  in  not  claiming 
the  estate  within  twenty  years  after  such  entry,  will  bar 
him  from  any  remedy  in  equity. 
Ctioimiey  I'.  67.  Gcorge  Earl  of  Orford  having  made  a  settlement 

^^w^k4!^^  of  the  estate  in  question  in  1781,  with  a  power  of  revo- 
*''*'  cation,  made  a  mortgage  of  it  in  fee  in  1785,  which  it 

was  agreed  only  operated  as  a  revocation  pro  tanto. 
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and  conlinued  in  possession  during-  the  remainder  of 
his  life,  paying  the  intere.st  of  the  mortgage.  Upon 
his  death  Mr.  Trefusis,  who  afterwards  became  Lord 
Clinton,  entered,  conceiving  himself  entitled  to  the 
estate  under  the  settlement  of  1781;  and  paid  the  inter- 
est of  the  mortgage  during  his  life.  Upon  his  death 
Lord  Clinton,  as  his  eldest  son  and  heir,  entered  and 
continued  to  pay  the  interest  of  the  mortgage.  George 
Earl  of  Orford  was  succeeded  by  his  uncle  Horace  Earl 
of  Orford,  who,  by  a  codicil  to  his  will,  devised  all  his 
real  estates  to  Mrs.  Damer  in  fee. 

The  Marquis  of  Cholmeley,  as  the  heir  at  law  of 
Horace  Earl  of  Orford,  who  was  the  uncle  and  heir  at 
law  of  George  Earl  of  Orford,  and  Mrs.  Damer,  as  the 
devisee  of  Horace  Earl  of  Orford,  filed  their  bill  in  the 
Court  of  Chancery  against  the  mortgagee  and  Lord 
Clinton  for  redemption  of  the  mortgage,  to  which  Lord 
Clinton  pleaded  an  uninterrupted  possession  of  upwards 
of  twenty  years. 

The  cause  was  heard  before  Sir  William  Grant,  M.  R. 
who  delivered  his  opinion  in  the  following  words : — ''  I 
come  now  to  the  third  question,  upon  the  elTect  of  the 
length  of  time.  It  seems  to  me  that  there  is  no  room 
in  this  case  for  the  operation  of  the  statute  of  Limita- 
tions ;  there  is  a  possession  of  twenty  years,  but  not  in 
the  character  of  owner  of  the  legal  estate,  or  under  any 
claim  of  being  so  entitled.  The  subsistence  of  the  mort- 
gage has  been  all  along  recognized,  and  nothing  but 
the  equity  of  redemption  was  ever  claimed  by  Lord 
Clinton.  Even  at  law  it  is  not  mere  possession  that  is 
sufficient  to  bar  the  claim  of  the  owner ;  there  must  be 
something  tantamount  to  a  disseisin.  Now  though 
there  may  be  what  is  deemed  a  seisin  of  an  equitable 
estate,  there  can  be  no  disseisin  of  it.  First,  because 
the  disseisin  must  be  of  the  entire  estate,  and  not  of  a 
limited  and  partial  interest  in  it ;  the  equitable  ownership, 
as  separated  from  the  legal  ownership,  cannot  possibly 
be  the  subject  of  disseisin.  And,  secondly,  because  a 
tortious  act  can  never  be  the  foundation  of  an  equitable 
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Pa.  591.  title.     In  the  case  of  Hopkins  v.  Hopkins^  in  1  Atkyns, 

Lord  Hardwicke^  speaking  of  the  analogy  between  uses 
and  trusts,  says, — '  It  is  very  true  this  would  not  have 
been  endured  if  Courts  of  equity  had  not  in  general  al- 
lowed these  trust  estates  to  have  the  same  considera- 
tion in  point  of  policy  with  legal  estates  and  giving  the 
same  power  to  cestui  que  trusts,  with  respect  to  aliena- 
tions, as  if  it  was  an  use  executed.  Therefore  a  tenant 
in  tail  of  a  trust  may  bar  his  issue  by  a  fine  ;  a  tenant  in 
tail  of  a  trust  remainder  over  may  dock  the  remain- 
der by  a  common  recovery ;  nay,  some  go  so  far  as  to 
say,  he  may  do  it  by  a  feoffment  only.  But  all  these 
are  common  assurances,  and  rightful  methods  of  con- 
veying estates ;  for  it  was  never  allowed  that  in  trust 
estates  a  like  estate  may  be  gained  by  wrong,  as  there 
might  be  of  a  legal  estate  ;  therefore,  on  a  trust  in  equity 
no  estate  can  be  gained  by  disseisin,  abatement,  or  in- 
trusion. It  is  true,  it  may  happen  so  upon  a  trustee, 
and  in  consequence  the  cestui  que  trust  may  be  affected  ; 
but  that  is  on  account  of  binding  the  legal  estate :  but 
on  a  bare  trust  no  estate  can  be  gained  by  disseisin, 
abatement,  or  intrusion,  zchilst  the  trust  continues/  If 
George  Earl  of  Orford  had  died  seised  of  the  legal  fee, 
the  late  Lord  Clinton,  who  entered  on  his  death,  would 
have  gained  an  estate  by  abatement  which  could  only 
be  defeated  in  the  first  instance  by  entry ;  and  after  a 
descent  cast,  by  an  action ;  and  after  twenty  years'  con- 
tinuance of  the  possession  no  ejectment  could  have  been 
maintained.  But  equity  does  not  acknowledge  that  Lord 
Clinton,  by  entering  without  title,  gained  any  equitable 
interest  in  the  estate  ;  and  a  legal  interest  he  does  not 
profess  to  have  acquired.  An  equitable  title  may  un- 
doubtedly be  barred  by  length  of  time,  but  it  cannot  be 
shifted  or  transferred.  What  was  once  my  equity,  by 
my  laches  may  be  wholly  extinguished  :  but  it  cannot, 
without  my  act,  become  the  equity  of  another  person. 
It  does  not  therefore  follow  that  an  equity  can  be  ac- 
quired by  length  of  possession,  because  by  length  of 
possession  it  may  be  barred.     Here  it  is  admitted  that 
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the  equity  of  redemption  subsists  ;  and  so  long  as  it 
subsists,  the  question  to  whom  it  belongs  must  remain 
open.  Somebody  is  entitled  to  redeem^  and  to  have  a 
conveyance  of  the  legal  estate.  To  whom  is  the  Court 
to  direct  the  conveyance  to  be  made  ;  to  him  who  shews 
a  title^  or  to  him  who  has  nothing  to  shew  but  a  pos- 
session of  twenty  years.  If  to  the  latter^  then  a  twenty 
years  possession  must  constitute  not  only  a  bar,  but 
a  positive  title,  to  an  equitable  estate.  Lord  Hard- 
wicke's  position  would  no  longer  be  true  ;  for  disseisin, 
or  abatement,  or  intrusion,  would  be  available  modes 
of  acquiring  equitable  estates. 

It  will  not  be  disputed  that  an  equity  of  redemption 
is  an  equitable  right ;  for  it  is  only  in  equity  that, 
after  forfeiture,  it  has  an  existence.  And  although 
the  equitable  ownership  be  in  the  mortgagee,  yet  his 
ownership  is  of  a  more  precarious  nature  than  that 
of  any  other  cestui  que  trust.  In  general  a  trustee 
is  not  allowed  to  deprive  the  cestui  que  trust  of  the  pos- 
session :  but  a  mortgagee  may  assume  the  possession 
whenever  he  pleases  ;  and,  therefore,  the  morgagor  is 
called  tenant  at  will  to  the  mortgagee.  And  in  point 
of  possession  he  is  so  even  in  equity  ;  for  a  court  of 
equity  never  interferes  to  prevent  the  mortgagee  from 
assuming  the  possession.  It  cannot  be  said,  therefore, 
that  Lord  Clinton,  who  acknowledged  the  title  of  the 
mortgagee,  has  had  any  other  than  a  precarious  and 
permissive  possession,  which  would  be  insufficient  for 
the  acquisition  of  a  right,  even  supposing  that  by  any 
possession  an  equitable  right  could  be  acquired.  By 
the  civil  law  prescription  can  only  run  in  favour  of 
him. — Qui  neque  vi,  neque  clam,  neque  precario  pos- 
sidet.  The  permissive  possession,  however  long  it  might 
in  point  of  fact  endure,  could  never  ripen  into  a  title 
against  any  body  ;  for  it  is  not  considered  as  the  pos- 
session of  the  precarious  occupier,  but  of  him  upon 
whose  pleasure  its  continuance  depends. 

Lord  Hardwicke  says,   I   forget  in   what  case,  that 
the  cestui  que  trust  may  disseise  his  trustee,  and  gain 
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the  legal  estate.  Doubtless  the  legal  estate  may  be 
gained  by  disseisin  :  but  that  shews  that  the  cestui  que 
trust  may  have  a  substantive  independent  possession. 
But  a  mortgagor  never  can  disseise  his  mortgagee. 
Why  ?  Because  his  possession  is  not  properly  his  own, 
but   that  of  the  mortgagee. 

In  Harmood  v.  Oglander  it  was  considered  as  doubt- 
ful whether  the  trust  continued  to  subsist,  and  whether 
the  long  possession  had  not  disseised  the  trustee  him- 
self. And  it  was  conceived  by  Lord  Alvanley  first, 
and  afterwards  by  the  present  Lord  Chancellor,  that  if 
it  subsisted,  and  if  the  trustee  could  recover,  as  having 
the  legal  estate,  it  was  consequential  that  the  right  of 
one  of  the  cestui  que  trusts  could  npt  be  barred  by  the 
length  of  time  during  which  he  had  been  out  of  pos- 
session. On  that  ground  Lord  Macclesfield  in  the 
case  of  Lawley  v.  Lawley  in  9  Mod.  over-ruled  the 
plea  of  the  statute  of  Limitations,  on  the  ground  that 
the  legal  estate  was  in  trustees.  There  was  a  marriage 
settlement :  one  of  the  trusts  was  to  pay  the  rents  and 
profits  to  the  wife,  if  she  survived,  such  as  the  estate 
was  then  let  for.  The  husband,  during  his  life,  greatly 
increased  the  rents  of  the  estate  ;  and  upon  his  death 
the  wife  enjoyed  the  whole  of  the  rents,  making  no 
distinction  between  the  original  rent,  and  the  added 
rent.  About  fourteen  years  after  her  death  the  heir 
at  law  filed  a  bill  for  the  purpose  of  receiving  the  sur- 
plus rents.  The  statute  of  Limitations  was  pleaded  ; 
and  on  the  ground  I  have  stated,  that  the  estate  was 
in  trustees.  Lord  Macclesfield  disallowed  the  plea. 

Now  it  is  perfectly  clear  that  under  any  other  cir- 
cumstances the  demand  for  those  rents  would  have 
been  barred  :  but  it  was  conceived  that  so  long  as  the 
trust  subsisted,  so  long  it  was  impossible  the  cestui  que 
trust  could  be  barred.  The  cestui  que  trust  could 
only  be  barred  by  barring  and  excluding  the  estate 
of  the  trustee.  Now  in  this  case  the  trust  subsists  ; 
the  mortgagee  is  trustee  of  the  legal  estate  for  the  per- 
son vvho   has   the  equity  of  redemption  ;  and  I  am  of 
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oj^inion  that  the  person  who  has  the  equity  of  redemp- 
tion is  the  plaintiff  Mrs  Darner,  as  the  devisee  of 
Horace  Earl  of  Orford ;  for  as  there  could  be  no  dis- 
seisin of  an  equitable  estate^  there  could  be  nothing* 
to  prevent  his  devising  this  interest ;  and  the  general 
words  of  his  will  are  sufficient  to  include  it.  It  does 
not  appear  to  me  therefore  that  Lord  Cholmondeley 
could  have  any  other  interest  in  this  estate  than  Mrs. 
Darner  has  thought  fit  to  convey  to  him,  if  she  has 
conveyed  any,  of  which  there  is  not  any  evidence  in 
the  cause  ;  and  therefore  I  do  not  conceive  that  I  can 
take  notice  of  the  existence  of  the  fact. 

Sir  W.  Grant  made  no  decree,   having  sent  a  case 
to  the  judges  of  the  Court  of  K.  B.   for  their  opinion  '^i^- 32.  c.  19. 
on   the  construction  of  the   deed   of  settlement ;  and 
resigned  before  the  opinion  was  returned.     The  case 
was  therefore  reheard  before  Sir  Thomas  Phimer  who 
declared  himself  to  be  of  a  different   sentiment  from 
his  predecessor.    He  said  that  with  respect  to  the  dictum  VaTk^Ts* 
in  Hopkins  v.  Hopkins^  he   had   been   favoured  with  a  ^^^'  ^• 
manuscript  note  of  that  case  in  Lord  Hardwicke's  own 
hand  writing,  in  w^hich  instead  of  the  words, — ''  while 
the  trust  continues,"  that   constitute  the  last  sentence 
of  that  dictum,  in  Atkins,  the  words   were  ''  while  the 
trustee  continues  in  possession  of  the  land;"  so  that 
it  did  not  apply  to  this  case. 

That  as  to  the  case  of  Harmood  v.  Oglander  it  had 
not  the  least  resemblance  to  the  present  one  ;  for  it  re- 
lated to  fee  farm  rents,  which  were  not  within  the  sta- 
tutes of  Limitation  ;  and  the  opinions  there  given  by 
Lord  Alvanley  and  Lord  Eldon  did  not  apply  to  this 
case.  As  to  that  of  Lawley  v.  Lawley^  he  had  been 
furnished  with  a  copv  of  it  from  the  Register's  Book 
from  which  it  appeared  tlrat  the  report  of  it  in  9  Mod. 
was  perfectly  contrary  to  the  real  truth. 

That  Lord   Redesdale,    in  the   case  of  Iloveden  r.  2Schoaies& 
Annesley,  had  said   he   thought  the  statutes  of  Limit-  Lcfi"y,(J07. 
ation    must   be    taken    virtually    to    include   courts    of 
equity;  for  when  the    Legislature   by    statute  limited 
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the  proceedings  at  law  in  certain  cases,  and  provided 
no  express  limitations  for  proceedings  in  equity,  it 
must  be  taken  to  have  contemplated  that  equity  fol- 
lowed the  law,  and  therefore  it  must  be  taken  to  have 
virtually  enacted,  in  the  same  cases,  a  limitation  for 
courts  of  equity  also. 

His  Honour  concluded  with  saying  that  he  thought 
time  was  a  bar   to  this  equitable  claim  by  analogy,  as 
it  would  be  if  it  were  a  legal  estate ;  and  upon  that 
ground  he  ordered  the  bill  to  be  dismissed. 
2  Jacob  &  Upon  an  appeal  to  the  House  of  Peers,  Lord  Eldon 

Rep.iyo.         said  he  could  not  agree  to,  and  had  never  heard  of 
such  a  rule,  as  that  adverse  possession,  however  long, 
would  not  avail  against  an  equitable  estate.  .  He  meant 
where  there  was  no  duty  which  the  person  who  had  it 
had  undertaken  to  discharge  for  him  against  whom  he 
pleads  adverse  possession.     The   possession   of  Lord 
CHnton  was  adverse :  it  had  been  said,  that  it  was  taken 
by  consent,  founded  on  mistake  ;  but  that  did  not  make 
the  possession  the  less  adverse,  because  Lord  Clinton 
took  and  kept  it  for  himself  ;  where  he  owed,  as  it  ap- 
peared to  him,  no  duty  to  Lord  Orford.     He  concluded 
by  stating  his  opinion  to  be,  that  adverse  possession  of 
an   equity  of   redemption    for  twenty  years  was  a  bar 
to  another  person  claiming  the  same  equity  of  redemp- 
tion ;  and  worked  the  same  effect  as  disseisin,  abate- 
ment, or  intrusion,  with  respect  to  legal  estates ;  and 
that  for  the  quiet  and  peace  of  titles,  and  of  the  world, 
it  ought  to  have  the  same  effect. 

Lord  Redesdale  was  clearly  of  opinion,  that  the 
plaintiffs  were  barred  by  the  effect  of  the  statute  of 
Limitations,  and  that  the  bill  should  therefore  be  dis- 
missed. He  wished  it  to  be  understood  that  his  deci- 
sion rested  principally  on  that  ground.  He  remarked 
that  it  had  been  argued  that  the  Marquis  Cholmoudeley 
might,  at  law,  have  had  a  writ  of  right ;  that  was  a 
writ  to  which  particular  privileges  were  allowed  :  but 
courts  of  equity  had  never  regarded  that  writ  or  writs 
of  formedorij  or  others  of  the  same  nature ;  they  had 
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always  considered  the  provision  in  the  statute  of  James, 
which  apphed  to  rights  and  titles  of  entry^  and  in  which 
the  period  of  limitation  was  twenty  years,  as  that  by 
which  they  were  bound ;  and  it  was  that  upon  which 
they  constantly  acted.  He  considered  that  the  statute 
was  a  positive  law,  which  ought  to  bind  courts  of  equity, 
and  that  the  Legislature  must  have  supposed  that  they 
would  regulate  their  proceedings  by  it.  Sir  Thomas 
Plumer's  decree  was  affirmed,  (a) 

(a)  The  only  question  in  this  case  was,  whether  a  stranger,  by  an 
entry  on  an  estate  in  mortgage,  the  mortgagee  not  being  in  possession, 
could  divest  the  estate,  and  thereby  acquire  a  possession  adverse  to 
that  of  the  person  who  was  entitled  to  the  equity  of  redemption. 

Now  an  equity  of  redemption  being  nearly  similar  to  a  trust  estate, 
and  Lord  Hardwicke  having  held,  that  there  might  be  an  equitable 
seisin  of  an  equity  of  redemption  by  the  receipt  of  the  rents;  it 
seems  to  follow  that  a  tortious  entry  on  an  equity  of  redemption,  and 
a  receipt  of  the  rents  by  a  stranger,  would,  in  equity,  be  attended 
with  the  same  consequences  as  a  disseisin  or  abatement  at  law ;  for 
the  analogy  between  legal  and  trust  estates  should  be  carried  through- 
out. Lord  Hardwicke's  doctrine  is  founded  on  the  great  and  funda- 
mental principle  upon  which  the  Court  of  Chancery  has  acted  since 
the  time  of  Lord  Nottingham,  namely,  that  equity  should  follow  the 
law;  for,  as  Lord  Cowper  has  said,  1  P.  Wms.  108.  If  there  were 
not  the  same  rules  of  property  in  all  Courts,  all  things  would  be  at 
sea,  and  under  the  greatest  uncertainty.  3  Blackst.  Com.  441.  There 
are,  indeed,  two  cases  in  which  equity  has,  in  the  construction  of 
trust  estates,  deviated  from  the  rules  of  law  ;  that  of  dower,  which  is 
universally  allowed  to  be  wrong  ;  and  that  of  escheat,  which  has  not 
met  with  any  approbation. 

Sir  W.  Grant,  relying  on  a  dictum  in  Atkins,  states  the  effect  of  an 
entry  on  a  legal  estate;  and  then  denies  that  the  same  effect,  or  any 
thing  analogous  to  it  folloAvs  from  an  entry  on  a  trust  estate,  or  an 
equity  of  redemption  ;  and  proceeds  to  say  that  Mr.  Trefusis  enter- 
ing without  title,  upon  the  death  of  George  Earl  of  Orford,  did  not 
gain  any  equitable  interest. 

It  is  admitted,  that  the  entry  of  Mr.  Trefusis  did  not  divest  the 
estate  of  the  mortgagee,  because  he  acknowledged  it,  by  paying  him 
interest :  but  as  to  Earl  Horace,  to  whom  the  equity  of  redemption, 
conjoined  with  the  right  of  possession  descended ;  this  entry  being 
inconsistent  with  his  estate,  and  destructive  of  the  equitable  seisin  and 
interest  which  descended  to  him,  divested  it ;  and  Mr.  Trefusis  ac- 
quired a  possession  adverse  to  that  of  Earl  Horace.  To  divest  is 
merely  to  turn  out  of  possession,  or  to  prevent  the  acquisition  of  a 
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68.  Where  fraud  is  charged,  the  defendant  cannot 
plead  the  statute  of  Limitations  to  the  discovery  of  his 
title^  but  must  answer  to  the  fraud. 

possession  ;  and  the  entry  of  a  stranger  upon  a  vacant  possession,  is  a 
divesting  of  the  possession  of  the  person  entitled.  Therefore  if  the 
maxim  that  equity  follows  the  law  is  adhered  to,  the  entry  of  Mr. 
Trefusis  upon  the  death  of  Earl  George  must  be  considered  as  an 
equitable  abatement,  and  a  divesting  of  the  estate  of  Earl  Horace ;  for 
it  cannot  be  denied  but  that,  in  the  words  of  Lqrd  Coke,  1  Inst.  277  a. 
a  stranger  interposed  himself  between  the  death  of  the  ancestor  and 
the  entry  of  the  heir. 

Where  a  stranger  enters  on  an  estate  held  as  an  equity  of  redemp^ 
tion,  without  acknowledging  the  mortgage,  he  divests  the  estate  of  the 
mortgagee  ;  if  he  pays  him  interest  on  the  mortgage,  he  thereby  ad^ 
Miits  the  mortgage,  so  that  his  possession  being  consistent  with  the 
estate  of  the  mortgagee,  does  not  divest  it :  but  as  the  person  to 
whom  the  equity  of  redemption  really  belongs  is  entitled  to  the  sur- 
plus of  the  rents,  after  payment  of  the  interest,  the  receipt  of  that  sur^ 
plus  by  a  stranger,  to  his  own  use,  is  clearly  adverse  to  it;  for  the 
acknowledgment  of  one  title  does  not  necessarily  operate  as  an  ac- 
knowledgment of  another  title,  not  derived  from  it.  The  acknow- 
ledgment of  a  mortgage  is  an  acknowledgment  of  the  title  of  the  mortr 
gagor:  but  is  not  an  acknowledgment  that  A.,  and  not  B.,  is  entitled 
to  the  equity  of  redemption. 

When,  therefore,  Mr.  Trefusis  entered  on  the  death  of  Earl  G  eorge, 
and  paid  the  interest  of  the  mortgagee,  he  acknowledged  the  title  of 
the  mortgagee,  and  also  that  of  Earl  George,  who  made  the  mortgage. 
But  when  he  applied  the  surplus  of  the  rents  to  his  own  use,  he  cerr 
tainly  did  not  acknowledge  the  title  of  Earl  Horace  to  that  surplus, 
but  thereby  divested  the  equity  of  redemption. 

There  is  one  material  difference  between  a  trust  estate  and  an  equity 
of  redemption  ;  namely,  that,  in  the  case  of  a  trust  estate,  the  trustee 
is  bound  to  defend  the  title  to  the  land ;  whereas  a  mortgagee  is  not 
under  any  such  obligation.  Now,  in  consequence  of  this  difference, 
when  Mr.  Trefusis  entered  on  the  death  of  Earl  George,  Earl  Horace 
could  not,  as  in  the  case  of  a  trust  estate,  compel  the  mortgagee  to 
make  an  entry  on  the  land  ;  for  while  the  mortgagee  received  his  iur 
terest,  he  must  be  presumed  to  be  perfectly  indifferent  as  to  who  Mas 
entitled  to  redeem,  and  therefore  could  not  be  expected  to  interfere  ; 
still  less  to  embark  in  a  lawsuit,  for  the  purpose  of  ascertaining  a 
matter  in  which  he  was  not  concerned.  Earl  Horace  was,  therefore, 
bound  to  vindicate  his  right  to  the  equity  of  redemption,  whicli  then 
accrued  to  him,  by  making  an  entry;  and  if  that  was  resisted,  by  filing 
his  bill  in  Chancery ;  and  his  acquiescence  for  twenty  years  ouglit  to 
have  the  same  effect,  in  equity,  as  a  nonclaira  for  that  period,  at  law. 
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69.  A  bill  was  brought  for  a  discovery  of  the  de-  Birkndi  v. 
fendant's  title,   charfriu"-  fraud  in  the  defendant,  and  sss!^  * 


»•"& 


praying-  to  be  let  into  possession  of  the  estate.  The  de- 
fendant pleaded  the  statute  of  Limitations,  both  to  the 
discovery  and  relief. 

Lord  Hardwicke  was  of  opinion  that  the  defendant 
could  not  plead  the  statute  of  Limitations  to  the  dis- 
covery :  but  must  answer  the  fraud.  That  as  the  de^ 
fendant  had  pleaded  it,  it  was  in  the  nature  of  a  de- 
murrer ;  for  the  defendant  not  averring  any  fact  to 
which  the  plaintiff  might  reply,  but  resting  it  on  facts 
of  the  plaintiff's  own  shewing;  if  he  was  to  allow  the 
plea,  the  plaintiff  could  not  take  exceptions  to  the  an- 
swer, and  therefore  over-ruled  the  plea. 

70.  In  another  case  Lord  Hardwicke  is  reported  to  l^^'"^^' 
have  said — ''  There  may  be  a  case  where  the  circum-  Aident-. 

*'  Greerorv, 

stance  of  concealing  a  deed  shall  prevent  the  statute's  2Edea'280. 
barring  :  but  there  it  must  be  a  voluntary  and  fraudu- 
lent detaining ;  for  to  say  that  merely  having  an  old 
deed  in  one's  possession,  shall  deprive  a  man  of  the 
benefit  of  the  act,  is  going  too  far;  and  would  be  a 
hard  construction  of  a  statute  for  quieting  possessions  : 
it  must  therefore  be  an  intentional  concealment.'* 

71.  It  is  said,  that  if  a  person  sues  in  Chancery,  and  Gilbert ». 
pending  the  suit  there,  the  statute  of  Limitations  attaches  2  Vem.  503. 
on  his  demand,  and  his  bill  is  afterwards  dismissed  ;  the  r.PovWs!'^ 
matter  being  properly  determinable   at  law,  the  Court  c^'i?82.'"^^ 
will  preserve  the  plaintifl''s  right,  and  will  direct  that 

the  defendant  shall  not  plead  the  statute  of  Limitations 

The  rer^ons  upon  whicli  Sir  W.  Grant  founded  his  opinion  in  this 
case,  have  a  most  dangerous  tendency ;  for  if  it  should  be  established 
that  there  can  be  no  abatement,  and  consequently  no  adverse  pos- 
session of  a  trust  estate,  or  of  an  equity  of  redemption,  then  the  doc- 
trine of  limitation,  as  adopted  by  the  courts  of  equity,  will  be  inap- 
plicable in  every  case  where  an  outstanding  legal  estate,  which  hap- 
pens perpetually,  or  an  outstanding  mortgage,  M'hich  is  also  extremely 
common,  can  be  shewn  to  exist ;  for  it  follows  from  his  reasoning,  that 
if  Mr.  Trefusis  and  his  descendants  had  been  in  the  quiet  and  uninter- 
rupted possession  of  the  estate  for  a  century,  the  decree  must  have 
been  the  same. 
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in  bar  to  the  demand.  But  in  another  case  it  was  said 
that  the  Court  of  Chancery  would  allow  the  statute  of 
Limitations  to  be  pleaded^  unless  the  party  in  such  suit 
was  stayed  by  act  of  the  Courts  as  by  an  injunction^ 

72.  A  legacy  given  out  of  real  property  is  only  re- 
coverable in  a  court  of  equity^  and  therefore  is  not 
within  the  statutes  of  Limitation.  It  follows  that  length 
of  time  alone  will  not  bar  it:  but  it  will  raise  a  pre- 
sumption of  payment,  which,  unless  repelled  by  evi- 
dence of  particular  circumstances,  will  be  conclusive. 

73.  In  a  modern  case,  where  a  bill  was  brought  for 
the  payment  of  a  legacy,  which  was  resisted  on  the 
ground  of  presumed  payment,  arising  from  the  length 
of  time  that  had  elapsed  without  any  demand,  which 
was  above  forty  years  ;  and  because  the  representatives 
both  real  and  personal,  and  all  the  persons  who  could 
throw  any  light  on  the  subject,  were  dead  ;  Lord  Com- 
missioner Eyre  said — ''  It  is  a  presumption  of  fact  in 
legal  proceedings  before  juries,  that  claims,  the  most 
solemnly  estabhshed  on  the  face  of  them,  will  be  pre- 
sumed to  be  satisfied,  after  a  certain  length  of  time. 
Courts  of  equity  would  do  very  ill  by  not  adopting  that 
rule.  So  essential  is  it  to  general  justice,  that  though  the 
presumption  has  often  happened  to  be  against  the  truth 
of  the  fact,  yet  it  is  better  for  the  ends  of  general  jus- 
tice, that  the  presumption  should  be  made  and  favoured, 
and  not  be  easily  rebutted,  than  to  let  in  evidence  of 
demands  of  this  nature,  from  which  infinite  mischief 
and  injustice  might  arise.*' 

The  Court  presumed  that  the  legacy  was  paid,  and 
dismissed  the  bill. 


END   OP   THE   THIRD    VOLUME. 
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